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Page 
51. 1. 8. for © yeards” read « years“ 
71. n. (a) 16 . 2. c. 18. for f. 4 
read ©, 4,” | 
— n. {b) after * alluded” dele ;“ 
72. I. 33. for « Sabter” read © Salter” 
— n. (d) for “3 Lev. 134.“ read 3 Lev. 
104.“ 
15 1. I. 31. for “ he“ read © be” 
254. n. (4) before“ Salk.” dele © 5.” 
280. l. 29. for © inteſtate” read admini- 
ſtrator” 
368. 1. 24. after © recommending” add “ to” 
— marg. I. 14. for * no” read * an” and add 
at the end © which was diſmiſſed” 
499. 1.2. for *ſummoning” read *ſumming” 
1 Fog. I. 17. for“ being“ read“ between” 


ERRATUM 
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685. I. 11. 
686. 1. 22. 0 


6587. 1. 3, 4. 


AD DEN DA. 


Page 

523.1, 16. before e Coutt” add # county” 
565. I. 7. for © releaſed” read * renounced” 
569. 1.21. for &“ though” read © it being” 
611. 1, 16. for © becauſed” read © becauſe” 


for * the defendant's” read 


© Brown's” 


714. 1. 21. after © time” add ( but after the 
counter-bond was forfeited” 

719+ J. 17. for Melcher“ read . Mellor” 

724. I. 1. for © that in September 1789.“ read 
« in September 1789, that” 


735. 1. 38. for * by the Maſter” read “ for 


the apprentice” 
758. 1. 33. for © tend” read © tender” 


is THE THIRD VOLUME. 
Page 541. 1. 24. for Taylor” read“ Tyler“ 
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Regula generalis. ＋ 18 ORDERED That the Clerk of the 
Rules of this Court ſhall, for the future, 
N a Book in which ſhall be entered all the Rules which from 
Time to Time ſhall be delivered out in Ejectments, inſtead of the 
preſent Book, containing a Liſt of the Ejectments moved; in which 
Book ſhall be mentioned the Number of the Entry, the County in 
which the Premiſes lie, the Names of the nominal Plaintiff, the firſt 
Leſſor of che Plaintiff (wich the Words © and others if there be 
-more than one, and-alſo the Name of the caſual Ejector. Ax p 1 
18 FURTHER ORDERED That unleſs the Rule for Judgment ſhall 
be drawn up and taken away from the Office of the Clerk of 
the Rules within Two Days after the End of the Term in which 
the Ejectment- ſhall be moved, no Rule ſhall be drawn up or 
entered in the Book, 1 nor El na any Proceedings be had in ſuch 
2 cement. 


a We: e/day, 
New. 10th. 


| 'Jonngon Gibt Bans, 


PR action, which was brought to recover a wager of 51. on The ie 5. 


the event of a horſe-race, was tried at the laſt Cheſter Aſſizes; J 2 having 


x; when, it appearing that the bet had been made on a horſe-race gene 


for — | 
- ſtake than 50 L, no aQtion tc to recover a wager on ſuch a race can be ſupported. 
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Friday, 
Nov. 12th. 


Houſes, built 
on lands em- 
banked from 


the Thames, 


in purſuance 
of 7 Geo. 3. 
c. 37, Which 
veits thoſe 


lands in the 


owners free 
from taxes, 
are not liable 
to be aſſeſſed 
to the gene- 
ral land-tax 
impoſed by 
27 Geo. 3. 
though ſuch 
act is con- 


time to the 
act creat- 
ing the ex- 
emption. 


completing the bridge acroſs the river Thames, 


| he occupied the houſe as tenant only. 


CASES IN MICHAELMAS TERM 


; for a ſmaller ſum chan Fol. it was. objedted...by-the. defendant's. 


counſel that, as the ſubject of the wager was illegal, the wager 


itſelf was bad in law; and the Chief r of * deine of 
that opinion, nonſuited the plaintiff. £ 


Leycgſter now moved to ſet aſide the rl contending that 


as it was now determined, in Good v. Blliott (a), that wagers in 


general were legal, unleſs in ſome particular excepted caſes, and 
as this wager did not come within either of thoſe exceptions, 
the action might be ſupported. - It is there ſaid (5) that a wager 
is legal, unleſs it tend to a breach of the peace or to immorality, 
or unleſs it affect the intereſt and feelings of a third perſon, or 
expoſe him to ridicule, or libel him, or unleſs it be againſt ſound 
policy: Now this Wager - not wid on either of hoſe grounds, 
But 

Per Curiam. It is 1 ufficient, without adverting to caſes, to ſay 
that the horſe-race itſelf is prohibited by ſtatute (c); and as 
the race which is the ſubject of the wager is illegal, ſo alſo is the 


Rule refuſed. 
U) Aut, e. "(b) 69g. | t 13 Gm. 2. c. 19. 7. * 
0 71 III. F? O } 801. 
we * 111 1 5:14 3 12182 F | 3 „% Nie. *7 12225 


WIV isnt ae, Falren ads. 


R ES PAS 8 for 83 che plaintiff's goods; plea the general 

iſſue. . At the trial at Guildhall, at the Sittings after laſt 
Eafter Term, before Lord Kenyon, the jury found a verdict for 
che pints DON: to the opinion of in Court, on the, follow- 
ing caſe. 

The Plains 4 dwelling - houſe 3 on the. groun nd which 
was formerly part of the ground and ſoil of the riv res, Thames, in- 
cloſed and embanked in purſuance of 7 Geo. 3. 37. and pay- 
ing the quit rent impoſed by that ſtature, which was paſſed for 
Dc. The houſe 
was built thereon after the making of the embankment. 
The defendant was regularly aſſeſſed in reſpect of his houſe to 


the land- tax under the land- tax act, 27 Geo. 3.; and for non- pay- 
ment the defendant diſtrained in the regular way. The plaintiff 
at the time of the aſſeſſment and diſtreſs was an the owner 


nor proprietor of the ground wheręon Bis houſe i 1s erected, but 
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IN THE THIRTY-FIRST YEAR OF GEORGE III. 
This caſe was argued in laſt Trinity term by Williams for the 


plaintiff, and by Lace, for the defendant. The Court took 


time to conſider of the queſtion ; and now 
Lord Kenyon, Ch. J. delivered the opinion of the * 


This queſtion depends on the expoſition of the ſtatute 7 Geo. 3. 
c. 37. for completing the bridge acroſs the river Thames c.“; 


the 5 iſt ſection of which (after enabling private perſons to 


44 
1790. 
— 


WIITIIAus 


again 
PaIrc HARD. 


encloſe and embank at their own expence under the direction 


of the mayor c. of London) enacts that © the ground and 
ſoil of the ſaid river ſo to be incloſed and embanked in the 
front of every ſuch reſpective wharf or ground ſhould veſt, 
and the ſame was thereby veſted, in the owner or owners, 
proprietor, or proprietors, of ſuch adjoining wharf or ground, 
according to his her or their reſpective eſtates, truſts, or 
intereſts therein, free from all taxes and aſſeſſments whatſoever,” 
And the queſtion is whether this houſe, which has been built 
on ſoil recovered from the river, be liable to be aſſeſſed to the 
land- tax, levied under an act paſſed inc that time. It cannot. 
be contended chat a ſubſequent act of parliament will not con- 
trol the provifions of a prior ſtatute, if it were intended to have 
that operation: but there are ſeveral caſes in the books to 
ſhew that where the intention of the Legiſlature was apparent, 
that the fabſequent act ſhould not have fach an operation, 
there, even though the words of ſuch ſtatute, taken ſtrictly 


and grammatically, would repeal a former act, the courts 


of law, judging for the benefit of the ſubject, have held that 
they ought not to receive ſuch a conſtruction. In Bro. tit. 
« Parliament” 52. is this paſſage; © where a ſtatute is that the 
„ merchant ſhall import bullion of two marks for every ſack of 
« wool exported, and then another ſtatute was made that the 
* merchant ſhould not be charged unleſs for the ancient cuſtom 
« only, this Rong not repeal the firſt ſtatute; Ji. cauſam, ib. 
* 4 Ed. 4. 12. And the reaſon is that it clearly was not the in- 
tention of the Legiſlature that it ſhould have that effec. 
So here, though (ſtrictly ſpeaking) the land-tax is an- an- 
nual ſtatute, and the words of the land-tax act, which was 
paſſed in the 27th year of this reign, are general and ſufficiently 
large to ſubje& theſe lands to the payment of the tax in 
queſtion, yet, as the land-tax is one of the ways and means 
for raiſing the ſupplies every year, and is now become part 
of the conſtant reſources of the country, the Legiſlature in 
paſſing the 27 Geo. 3. could not intend t to repeal the provi- 
4 | ſions 


a4 en MICHAELMAS TEAM 


1790. fions of the: 7 Geo. 12 which "exempted theſe lands from the 


— land-tax, Conſidering then that the Legiſlature did not mean 

Wilrtaus to repeal this part of the 7 Geo. 3., conſidering alſo that this 

Parrcnary, Preciſe queſtion has been already determined (a), we chink our- 
ſelves warranted in ſaying that the plaintiff is not hable to be 


aſſeſſed to the land- tax in e of his houſe. * 
Foſtea to the plaintiff 0) 


(a) * Yerraway v. Conflable, E. 20 G. 3. | caſe cd. : * 
this very queſtion was decided on a ſpecial | . (2) See the next caſe, 


8 _ "EDDINGTON against BoN MAN (a). 
Hons, built N trover for goods a verdict was taken for the plaintiff, ſub- 
212 ject to the opinion of this Court on the following caſe. 


opt cur The plaintiff is an inhabitant and occupier of a dwelling- 


of the 7 G. 3. houſe, ſituate in the pariſh of St. Anne, Blackfriars, in the ward 


c. 37+ are 


not liable to of Faringdon Within, in the city of London, which ſtands on the 
wy _—_ * ground which was formerly part of the ground and ſoil of the 


22 2 river Thames, encloſed and embanked in purſuance of, and pay- 


6.29. ing the quit- rent impoſed by, the act 7th Geo. 3. c. 37; which 
houſe was built thereon after the making of the ſaid embank- 
ment. The defendant regularly diſtrained the plaintiff's goods 
for not paying a rate made under the 11 Geo. 3. c. 29. intitled 

An act for conſolidating, extending, and rendering more ef- 
fectual, the powers granted by ſeveral acts of parliament, 
for making, enlarging, amending, and. cleanſing, the vaults, 
-« drains, and ſewers, within the city of. London, and for paving 
„ cleanſing and lighting the ſtreets c.“ The former occupier 
of the plaintiff's houſe, which was occupied only for a ſhort time 
before the year 1788, was aſſeſſed to and paid the poor's-rate, 
as alſo the houſe-tax, commutation-tax, conſolidated- rate, church- 
rate, tythes, watch, and orphan's, tax: and the preſent occupier 
has in like manner been aſſeſſed to, but has reſiſted: the pay- 
ment of, all ſuch rates, upon the ground of his being exempt 
therefrom. by the 7 Geo. 3. c. 37. The plaintiff's houſe has 
been regularly aſſeſſed to the land- tax, but the payment thereof 
has been reliſted, and is now in litigation. The ſtreet, place, 
or ſquare, in which the plaintiff's houſe is ſituate, has been regu- 

3 larly paved cleanſed. and lighted by the commiſſioners under 

| the authority of the act of the 11 Geo. 3. 
13 5 (a) See the preceding caſe. . 
Wes 5 . Luder: 


IN THE/THIRTY-FIRST YEAR OF GEORGE IN. 
Luders for the plaintiff, ſaid that the plaintiff's exemption 
From the rate in queſtion followed, of courſe, from the deter- 
mination of the preceding caſe, by which he is entitled to be 
exempted from the land-tax ; for by /e#. 41. the aſſeſſments 
are directed to be made upon oecupiers of land and houſes &c, 
And who by the laws now in being are or ſhall be liable to be 


3 
1790. 


— 
EDpinGcTON 


againſt 
Box MAN. 


rated towards the relief of the poor; ſuch rates to be aſcertained 


[by the rates at which ſuch lands, bouſes, &c, /hall be afſe ed towards 


the land. tax. As therefore the plaintiff is exempted from the 


land-tax, he is alſo neceſſarily exempted from this tax, which 


i to be aſcertained by the afſe /ſment to the land-tax, under the poſitive 


-twordi of the above clauſe. 


 Mingay, contra. Theſe rates are perſonal, and therefore do 


not depend on the land-tax: for though the land itſelf be not 


chargeable to the land-tax, yet the perſons, who inhabit the 


houſes built on that land, are. They all derive a benefit under 
the 11 Geo. 3. for lighting and paving the ſtreets. If the caſe 
of Williams v. Pritchard had received a different determina- 
tion, it would have fixed this plaintiff's liability; but it does 
not follow, that, becauſe the land is exempted from the land-tax, 


the occupiers are not liable to thoſe taxes which are impoſed 


in reſpect of the perſons. 

Lord KzNnyon, Ch. J. This queſtion Go concluded by 
the laſt caſe. In that the difficulty aroſe from the circumſtance 
of the land-tax being an annual act, and that the act, under 
which the diſtreſs was taken, was paſled ſubſequent to the 
ſtatute containing the exemption. But this act of parliament, 
in deſcribing the perſons who are liable to be rated, refers to 
the poor-rates, which have exiſted ever ſince Elizabeth's time, as 
well as to the land- tax. Nor is there any foundation for the ar- 


gument, that the occupiers of - houſes ate liable though the 


lands be exempted. The ſtat. 7 Geo. 3. c. 37. enacts that the 
| lands to be encloſed and embanked ſhall veſt in the owner Vo, 


« free from all taxes and aſſeſſments whatſoever.” If then the lands 
themſelves' be exempted, ſo mult alſo the houſes built thereon. 


Per Curiam, 2 | Poſtea to the e 
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BESA againſt 821006. 


O this adion of treſpaſi, for taking che olaintiff's goods, " 
the defendant pleaded the general iſſue; and on the trial 
a verdict was found for the plaintiff, ſubject to the opinion of 
this Court on the following caſe. | 
By indenture of leaſe dated 22d September 1 78 7 between the 
plaintiff of the one part, and the Marquis of Lothian, captain 
and colonel of his majeſty's firſt regiment of life- guards of the 
other part, (reciting that his majeſty, by his ſign manual, had 
been pleaſed to direct and authoriſe the Marquis of Lothian 
on his Majeſty's behalf to accept and take a leaſe of the ſtables, 
riding-houſe, and premiſes thereinafter mentioned, for twenty- 
one years,) the plaintiff demiſed all thoſe ſtables and riding- 
houſe then and now occupied by his majeſty's finſt regiment of horſe 


guards, ſituate on the Faſt fide of Portman Street, Marybone, with 


the appurtenances, To hold to Lord Lothian and the captain and 
colonel of the troop for the time being for twenty-one years, at the 
yearly rent of 2737. 11s. 9d. payable to the plaintiff quarterly, 
clear of all taxes, rates, charges, and aſſeſſments, then charged, 

or at any time thereafter to be charged, on the ſaid ſtables, or 
on the rent, or on the plaintiff in reſpect thereof, or on Lord 
Lothian, or any other colonel of the regiment for the time 
being in reſpect of the premiſes by authority of parliament or 
otherwiſe howſoever: and the Marquis covenanted to pay all 
the ſaid taxes, rates, and aſſeſſments. The horſes belonging to 
the troop are kept in the ſtables and riding houſe, and are 


attended and taken care of by the ſoldiers of the regiment : 
no: perſon reſides at the ſtables, nor is there any room or 


apartment therein for any ſuch purpoſe, but a corporal's 
guard of four men belonging to the regiment fits up with the 
horſes during the night. The rent of the ſtables is paid by 
the agent of the regiment out of the money voted by parliament 
for army ſervices; the fund allowed: for the regiment is ac- 
counted for by the colonel, and if any ſaving ariſe from the 
regiment not having their full complement of men, or of horſes, 


ſuch faving reverts back to the Public, and is applied in pay- 


ment of army ſervices. The plaintiff was rated and aſſeſſed at 
221. 35. 74. by the commiſſioners for putting in execution a 
certain act of the 10 Geo. 3. c. 23. intitled, © An act for the 
more effectual paving, repairing Ec, the ſtreets c, within the 
pariſh 
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are only liable for certain buildings c, which are not enumera- 
| ted 
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pariſh of Marybone,” as the owner of the ſaid flables and riding- 
houſe, for and towards the purpoſes of paving Fc, for one year 


ending the 31ſt of December 1788. The plaintiff refuſed to pay 
his rate; and the defendant, who is a collector of the rate, by 
virtue of a warrant under the hands and ſeals of two juſtices 
e, took the goods in the declaration mentioned. The queſtion 
for the opinion of the Court is whether the plaintiff be liable to 
pay the rate under the act of parliament. 

By ſection 93, it is enaQed that “one or more rate or aſſeſſ- 
ment ſhall, for the purpoſe of repairing Cc, the ſtreets Sc, be 
made upon all and every perſon and perſons who do or ſhall in- 
habit, uſe, occupy, poſleſs, or enjoy, any land, ground, houſe, ſhop, 
warehouſe, coachhouſe, fable, cellar, vault, building, tenement, 
or hereditament, in any of the ſaid ſquares, ſtreets, c. By ſec- 
tion 105. © Foraſmuch as it is reaſonable that all public buildings, 
and all dead walls, and void ſpaces of ground, ſhall be rated 


and aſſeſſed in a due proportion towards the paving, ©, it 


« is hereby further enacted that it ſhall and may be lawful 
to and for the ſaid commiſſioners, at their diſcretion, and they 
are hereby required, from time to time, to rate and aſſeſs to- 
« wards the purpoſes of this act all pariſh churches and parochial 
and other chapels, ſchools, markets, warehouſes, and all other pub- 
« lic buildings whatſoever, charged or not charged to the land-tax, 
« ſituate c. in any ſquare, Vc, within the limits aforeſaid, 
„ which now is or are, or hereafter may be, built or in building, 
« at a rate not exceeding” c.; © And [after directing that the 
« churchwardens {hall be rated for pariſh churches] the rate or 
rates, aſſeſſment, or aſſeſſments, to be made and paid for 
« any other chapel, meeting-houſe, ſchool, market, warehouſe, 
« or other public building, dead wall, or void ſpace: of ground, 
« ſhall be paid by the reſpective owner or owners, proprictor or 
* Proprietors thereof, and ſhall be charged and chargeable on 
* the ſaid premiſes, and be recovered and applied in fuch 
* manner as other rates and aſſeſſments are directed to be re- 
covered and applied by this act.“ 

Baldwin, for the plaintiff, contended that the rain ff was not 
liable to be rated for theſe ſtables as the ozwner or proprictor of 


them, under this ſtatute. By ſect. 93. the occupiers of ſtables 


are expreſsly made liable; and in ſe. 105, in which the Le- 
giſlature | conſidered in what inſtances the proprietors ſhould 
be liable, ſtables are omitted. By the latter clauſe the proprietors 
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ret in the former one; The Legiſlature have thetefore aſcen- 
tained for what ſpecies of property the proprietors and OCCupters 
are reſpeQively chargeable. The inftances mentioned in the 
latter clauſe are all buildings of a public nature; and the general 
words which follow © and all other public buildings whatſo- 

ver” mean buildings #ju/dem generic. It is not neceflary for 
the plaintiff to prove that Lord Lothian is liable to be rated, 
as the occupier : it is ſufficient, in order to exempt. the plaintiff, 
to ſhew that he is not chargeable as the proprietor. Perhaps 
this was a caſe not foreſeen by the Legiſlature, and not provided 
for. But even if it ſhould be conſidered that the Legiſlature 
have provided for every caſe, and that it be incumbent on 
the plaintiff, in order to exempt himſelf, to ſhew that Lord 
Lathian'is aſſeſſable in the character of occupier, that may be 
done by ſaying he has ſubjeRed himſelf to the payment of this 
tax by ſigning the leaſe ; he accepted a leaſe of theſe ſlables in 
the ſame manner that any leflee of any other private property 
would have done ; he has admitted that he is the leſſee for the 
payment of rent, and therefore he muſt be conſidered as leſſee 
for the purpoſe of paying the taxes. 

Lord Kenyon, Ch. J. [ſtopping Garrow, who was to have argu- 
ed for the defendant ;] The words in the firſt clauſe, which have 
been commented upon, and which expreſsly charge the ocoupiers 
with this rate, are to be ſure extremely general, and would com- 
prehend all ſorts of landed property, were they not reſtrained 
by the ſubſequent proviſions of the act; for they mention © land, 
ground, houſe, ſhop, warehouſe, coachhouſe, ſtable, cellar, 
But as it was intended 
to impoſe the rate on every ſpecies of landed property within 
this diſtrict, and as it was foreſeen that difficulties would ariſe in 
many inſtances reſpecting the perſons who could be ſaid to 
occupy particular buildings, the Legiſlature in order to obviate 
ſuch difficulties provided by the ſubſequent clauſe that the 
rates on chapels, wwarehouſes, and other public buildings, ſhould be 
paid by the owners or proprietors. The queſtion then is, what 
is meant by public buildings and that may be anſwered by ſay- 
ing that thoſe are public, which are applied to public purpoſes. 
A warchouſe may be rated to the proprietor, or the occupier, 


according to the uſe to which it is applied. If it be let, for 


inſtance, to the exciſe or cuſtom houſe for public purpoſes, the 
burden muſt be borne by the proprietor ; but if it be afterwards 
converted to a private uſe, the occupier of it will be liable to 
" REN this 
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this rate. So here the ables in queſtion are uſed for a public 


purpoſe by the horſe guards, in contradiſtinction to private oc- 
cußution; and as long as they continue to be uſed for this pur- 
poſe, there is no private occupier of them. On this ground 
proceeded the caſe of Lord Amberft v. Lord Sommers (a), (with 
which - deciſion J perfectly coincide) where Lord Amberſt, as 
colonel of the ſecond troop of horſe guards, was held to be 
exempt from the payment of the poor- rate impoſed upon ſome 
ſtables occupied by the horſes belonging to the troop. Lord 
Amberſt could not in any ſenſe be confidered as the occupier, 
ſo as to be liable to be rated, neither could the ſoldiers. So 
here whilſt theſe ſtables continue to be uſed by the guards, 
they cannot be conſidered to be in the private occupation of any 
one, but are public buildings within the meaning of the latter 


ſection of the act. And that clauſe cannot be confined (as has 


been contended) to ſubjeds not enumerated in the former one; 
becauſe then it would have no operation whatever, ſince the 
former ſection mentions © hereditaments” which includes every 
ſpecies of landed property. 
_ A$SHHURST, J. It clearly was the 1 intention of the Legiſlature, 
when this act of parliament was framed, that no real property 
within this diſtrict ſhould be exempted from the rates impoſed 
by it. The property muſt be charged to ſome perſon or other. 
If it be occupied by private perſons, the rate muſt be paid by the 
occupier ; if converted to a public purpoſe, by the proprietor. But 


the ſame buildings, which have been occupied by private per- 


ſons, may become public buildings within the meaning of this 
act of parliament, from the kind of occupation. Now here 
Lord Lothian cannot be conſidered as the occupier of theſe 


ſtables, becauſe they are converted to a public purpoſe ; then it 


follows that, as theſe buildings are liable in the hands of ſome 
perſon, the onus mult fall on the proprietor, by the latter ſedtion 
of the ſtatute: if they ſhould hereafter be in private occupation, 
the rates muſt again be paid by the occupier. 

BULLER, J. I confeſs that, when I firſt read this caſe, it ſtruck 


me in a different light: I thought that the words in the latter 


clauſe meant buildings which were in their nature public ; and that 


«all other public buildings” following © chapels &c,” meant 


buildings eju/dem generit. But I now think that the conſtruction 
which has been put on the ſtatute is the true one; and that 


whether a building ſhall be conſidered as public or private mult 


ACTS (a) Ante, 2 Vol. 372. 
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1790. depend on the wſe to which it is applied. | The obſervation which 
——” my Lord has made on the term © warchouſe” ſeems deciſive. 
W GRosE, J. The ground, upon which we decided the caſe 
Baices. of Lord Ambenſt v. Lord Sommers, was chat the ſtables were con- 

| ſidered as the ſtables of the Public. Now in this caſe the Le- 
giſlature intended that the proprietors of buildings, which are 

uſed by the Public, ſhould pay all rates impoſed on them by 

virtue of this act: and they have expreſsly charged fuch pro- 


prietors by the latter ſection. g 
Poſtea to the defendant. $ 
Friday, | 70 P A 
Fridy, . STEVENSON againſt YoRKE 4 
If defendant N the trial of this cauſe the defendant obtained a verdict; 5 
4 2 but, as he had paid money into court before trial, : 
— — Marryat now moved that the plaintiff ſhould be allowed his 5 
proceed to coſts up to that time, on the authority of Hartley v. Bateſon (a), 3 
Ca: and Griffiths v. Williams (b); and that they might be deduced J 
gg, "gy out of the coſts to be paid by him to the defendant : in the latter | 
not entitled to caſe he obſerved that a ſimilar rule was made after verdi@. 4 
the coſts up _ Bu | $ 
to the time t | 5 of 
hn» pe BULLER, J. ſaid, that though the plaintiff was entitled to the l 
paid into Coſts up to the time of paying money into court if the application , 
* were made before trial, yet that the party came too late after | 
trial; and that that part of the caſe of Griffiths v. Williams could 
not be ſapported. | 
Per Curiam, ne | Rule refuſed (c). 
(a) Ante, ' vol, 629. (c) Vid. Stodhart v. Johnſon, ante 3 * 
(5) 16, 710. 657. See alſo the next Cale, 
Tueſday, A . . | CN 
_— KAaBELL again} Hupson fa). 
S.P. N this caſe the defendant paid money into court at the time 
If d . . 2 od | 
AT : of pleading, which the plaintiff then took, but proceeded to 


_—— trial, when he was non-ſuited. And he obtained a rule, on a 


plaintiff former day in this term, to ſhew cauſe why he ſhould not have 
agrees to Ace 


cept, he may his Whole coſts, notwithſtanding he was non-fuited, on the 
ſerve the de- ground that the defendant had not ſerved him with notice of 


fendant with 
notice of an 


appointment before the Maſter to tax the coſts. 
(ay See the preceding caſe, 


an 
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an appointment before the Maſter to e his coſts taxed; 


which 

- Erſkine now infiſted was e ee 8 to 5 practice 
of the court; in which he was confirmed by the Maſter. 

' Marryat, who oppoſed this motion, obſerved that the books 


of practice did not agree upon this ſubject; the affirmative being 


laid down in Imp. 4 Ed. 224; and the negative in Richards. Pratt. 
B. R. 228; Harr. Pract. B. R. 93; and 1 Crompt. 3 Ed. 143. Such 
a rule, if it exiſt at all, is highly inconvenient; ſince the defendant 


muſt take out three ſummons and make a tender of the coſts . 


afterwards. But even if ſuch a rule do prevail, ſtill the plain- 
tiff has waved it in this inſtance by taking the money out of 
court. And that was one of the grounds on which the court 
decided in Griffiths v. Wilkams. At all events the plaintiff is not 


entitled to his wphole co/ts; and, according to the authority of 


Stevenſon v. Yorke, not to any colts. 

BULLER, J. This is the firſt motion of the kind that was ever 
attempted to be made; for it calls on the defendant to ſhew 
cauſe why the plaintiff ſhould not have his full coſts, notwith- 
ſtanding he was non-ſuited; if the nonſuit cannot be ſupported, 
he ſhould have moved to ſet it aſide; but as long as it remains 
in force, he cannot have his full coſts. Neither is he entitled to the 
coſts even up to the time of the defendant's paying the money 
into court: that was decided the other day. If a plaintiff chooſe 
to accept the money when it is paid into court, or even befoge 
trial, the court will give him his coſts up to the time of paying the 
money into court: but if he will, notwithſtanding, proceed to 
trial, and fail, he loſes all claim to thoſe colts. The rule of prac- 
tice, which has been relied on in fapport of the motion, ſeems 
inconvenient: but inconvenient and abſurd as it may be, we 
ſhould hold ourſelves bound by it, (being only two judges in 
court). However ſuppoſing that ſuch is the eſtabliſhed prac- 
tice, it will not govern this caſe ; for even if the defendant (not 
the plaintiff) be bound to give notice of the appointment to tax 
the coſts, there is a prior act to be done by the plaintiff, namely, 


his ſignifying to the defendant his aſſent to take the money; for 


if he will not aſſent to that, it is nugatory for the defendant to 


give. notice of an appointment which the pals will not 


obſerve. 
GRose, J agreed that it was neceſſary for the plaintiff to 


ſignify his aſſent to accept the money before the notice of the 
ons is ſer ved. 
3 After- 
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muſt be 
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after the al- 


lowance of it. 
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Afterwards Buller, J. ſaid the Maſter is now ſatisfied that it is: 
more convenient that the plaintiff, than the defendant, ſhould- 


give notice of the appointment to tax the coſts : therefore let it 
be underſtood 1 in future that ſuch is the practice. ö 


Rule diſcharged. 


The Kine again/} Jauss ATXINS, 


Poor rate was made in Ofober 1 789, and allowed in \ the 

A. November following; againſt which the defendant ap- 
pealed to the laſt Eafter Seſſions, when the appeal was diſmiſſed 
with coſts, becauſe it was not made to the next ſeſſions. The 
rate and the order of ſeſſions having been removed here by 


certiorari, 


The Court, without kevckes any argument, confirmed the 


order of ſeſſions on the authority of the caſes of R. v. Penryn 


(a), and R. v. Micklefield (b). But 

- Graham, who originally moved to quaſh the rate, and who 

was not in court when this caſe was called on, on a ſubſequent 
day defired that the Court would permit ham to renew his motion 

to quaſh the rate for an informality appearing on the face of it, 

it having been made by one overſeer only. And he contended 

that it was competent to the party, complaining of the rate, to 

take advantage of any defect which appeared on it, notwithſtand- 

ing the Seſſions had properly diſmiſſed the appeal, becauſe it 

had not been lodged in time. The proceedings below are now 
before the court; and they will not ſuffer a rate, which is 
allowed to be apparently illegal, to be confirmed here. In 
R. v. Stanley (c), where an appeal againſt an order of 
baſtardy was diſmiſſed upon the ground of it's not having been 
inade at the ſeſſions next after ſervice of the order, and the 
orders were removed here, Mr. Wallace objected to the original 
order for a defect appearing on the face of it, and Mr. Chambre 
on the other {ide admitting that the order could not be 8 
ed, it was accordingly quaſnec. 

BULLER, J. ſaid that in R. v. Stanley the Court came to no "on 
mination on the point, and that it paſled by conſent: but here 
the party objecting to the rate is not entitled ro remove it. 

And, as the order of ſeſhons 1s right, we cannot do otherwiſe 
than confirm it. 

Per Curiam, | Order of Seſſions affitmed. 


(a) Tr, 24 Gee. 3. B. E. () Hil, 25 C. 3. B. R. (0 call. 172. 
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Dos on OR Demiſe of Maut tar Pre HENBAGE. 


J E CTMENT for lands lying in the county of Lin- 
coln, tried before Lord Kenyon, at the laſt Aſſizes, when 
a caſe was referved for the opinion of the Court; ſtating 

That Thomas Heneage deceaſed (the late grandfather of the 
leſſor of the plaintiff in the ejectment,) being ſeiſed in fee of 
the premiſes in queſtion, by will dated the 28th February 1735, 
deviſed the ſame to his brother George Heneage, and to William 
Taylor, and their heirs &c, in truſt, as to part of the premiſes, to 
the uſe of his wife Catherine Heneage for life in lieu of her 
dower, remainder to truſtees for a term of 500 years, upon cer- 
tain truſts which never took effect, (and which term hath been 
ſince duly ſurrendered by the truſtees,) remainder as to the part 
before limited to the ſaid Catherine, and alſo as to the parts 
whereof no uſe was therein before limited, to the uſe of his 
ſon George Fieſchi Heneage, by his firſt wife, for life, re- 


mainder to the uſe of the ſaid George Heneage, and William Taylor, 


and their heirs, during the life of the ſaid G. F. Heneage, in 


truſt to preſerve the contingent uſes and eſtates therein after li- 


ited, nevertheleſs to permit the ſaid G. F. Heneage, to receive the rents 
Sc, thereof 2 2 life, remainder to the uſe of the firſt and 
other ſons of G. F. Heneage ſucceſſively in tail male, remainder 
to the uſe of the deviſor's ſon Thomas by his then wife for life, 
remainder to truſtees to preſerve contingent remainders, re- 
mainder to the firſt and other ſons of the ſaid Thomas Heneage 


(the ſon) ſucceſſively in tail-male, remainder to the uſe of the 


deviſor's third and other ſons ſucceſſively in tail-male, remain- 
der to the deviſor's right heirs in fee. In which will 1s con- 
' tained the following proviſo; © Provided always, and my will 
« is expreſsly, that in caſe it ſhall happen that my faid ſon G. 
« F. Heneage, or any ſon or ſons of his, to whom the fad manors 
« e. therein before mentioned are limited as aforeſaid, ſhall * 
<« ever inherit or take by deſcent, or by any gift, grant, or deviſe, 


« or otherwiſe become ſeiſed in poſſeſſion for his or their life or 


« lives, or for any greater eſtate, of the whole or ſo much of the 
< real eſtate of my ſaid brother George Heneage as ſhall exceed the 


« yearly value of the eſtate by this my will limited in uſe to him 
and them by 1007. by the year, that then and from ſuch time 


ag my ſaid ſon G. F. Heneage, or any ſon or ſors of his, ſhall ſo 
inherit, or take by deſcent, gift. grant, or deviſe, or otherwiſe 
_ Vol IV. © E 
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become ſeiſed in poſſeſſion of ſuch or ſo much of the ſaid 
« real eſtate of my ſaid brother George Heneage as aforeſaid, for 
« the term of his or their natural life or lives, or of any greater 
« eſtate, all and every the uſe and uſes, limitations, and eſtates, 
herein before created and declared of and concerning the ſaid 
«© manors c. herein before mentioned, to and for or in favor of 
9 my faid ſon G. F. Heneage, or any ſon or ſons of his, ſo coming 
into poſſeſſion of ſuch and ſo much of my ſaid brother's eſtates 
« as aforeſaid, ſhall ceaſe, determine and be utterly void: And 
« in ſuch caſe my will and meaning is, that the next in re- 
« mainder according to the uſes of this my will ſhall ſucceed 


«to and have and enjoy my ſaid eltate hereby deviſed, as , my 


&« {aid ſon G. F. Heneage, or any ſuch ſen or ſons of his, was or 
« were reſpefively dead; any thing herein before contained to 
e the contrary thereof in anywiſe notwithſtanding,” | 

T. Heneage the deviſor died on the 18th May 1740, leav- 
ing the ſaid Catherine Heneage ſince alſo dead his widow, 
and G. F. Heneage his eldeſt fon and heir at law; whereupon 
G. F. Heneage entered upon the premiſes limited to him for 
his life, (except ſuch part as was limited to Catherine Heneage for 
her life, for her jointure.) Catherine Heneage died on the 16th Ofober 
1766, whereupon G. F. Heneage entered upon the premiſes ſo li- 
mited to her for her jointure, and was and continued in poſſeſſi- 
on of all the premiſes in queſtion until his death, on the 21ſt 
March 1782. G. Heneage, the deviſor's brother, who was alſo ſeiſed 
in fee of ſeveral manors Fc, by will dated the 2oth J 1751, 
deviſed the ſame to the uſe of his nephew the ſaid G. F. Heneage 
for life, remainder to his firſt and other ſons ſucceſſively in tail- 
male, with divers remainders over, and with the reverſion to his 
own right heirs. The deviſor George Heneage, died on the 25th 
Auguſt 1753; on which his nephew, G. F. Heneage, entered upon 
the premiſes deviſed to him by his uncle's will, and which ex- 
ceeded the yearly value of the eſtates above limited to him for 


life by his father's will by 1004. and upwards by the year, and 


continued in poſſeſſion till the ſaid 21ſt March 1782, when he 
died, leaving iſſue of his body the defendant his eldeſt ſon and 
heir, and the leſſor of the plaintiff his ſecond ſon. At the death 
of the ſaid George Heneage the uncle, G. V. Heneage had no ſon. 
The defendant was born on the 21ſt December 1768, and the 
leſſor of the plaintiff on the 28th September 1771. G. F. Heneage 
had alſo a ſon named George B. Heneage, who was born on the 
17th March 1767, and died 1oth May 1768, before the birth of 


the defendant. Thomas Heneage, me” ſon of the teſtator Thomas 
3 Heneage, 
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- Hentage, named 5 in his will,) died inmartied and without iſſue, 

on the 27th February 2/751, in the life-time of the ſaid George 
Heneage ; and the deviſor, Thomas Heneage, had no third or other 
ſon. The ultimate limitation in the will of the ſaid Thomas 
Heneage to his right heirs was veſted in G. F. Heneage, as heir 
of his father Thomas Heneage, at the time of the death of the ſaid 
George Heneage, the uncle. Upon the death of G. F. Heneage, 
the defendant his eldeſt ſon took by deviſe, and became and ſtill 
is ſeiſed in poſſeſſion in tail-male of, the eſtate of George Heneage, 
(the brother of the ſaid firſt named deviſor Thomas Heneage,) 
under the will of George Heneage, and which eſtate of George 
Hencage exceeds the yearly value of the eſtate deviſed by the 
will of Thomas Heneage by 1001. by the year and more. Upon 
the death of G. F. Heneage, the defendant alſo entered upon the 
premiſes in queſtion, and is ſtall in poſſeſſion thereof, and hath 
never had any iſſue of his body. 

Coke was to have argued for the plaintift: but 


Sutton, for the defendant, was defired to begin. The -event, 
which determined the particular eſtate of G. F. Heneage, alſo de- 
termined the ſubſequent limitations expectant upon it, no per- 
ſon being then in g/ to take; and conſequently the defendant 
is entitled as heir at law to the deviſor, his grandfather. The 
limitation to the truſtees to preſerve contingent remainders can- 
not vary this caſe in favor of the plaintifts, becauſe their right of 
entry was only. for a particular purpoſe, namely, to receive the 
rents and profits, and to pay them over to G. F. Heneage: but on 
the event of the uncle's death, and G. F. Heneage's ſucceeding to 
his eſtate, his right to thoſe rents and profits ceaſed by virtue of 
the proviſo in his father's will. If the limitation to the truſtees 
had given them a right of entry for all purpoſes during G. F. He- 
neage's life, or, as in Nicolls v. Sheffield (a, a right of entry for 
the benefit of the perſon next in remainder, the ſubſequent remain- 
ders might have been ſupported. But here the deviſe to them 
was for a particular purpoſe only, which purpoſe was at an end 
before the birth of a ſon of G. F. Heneage; for the event of G. 
F. Heneage's ſucceeding to his uncle's eſtate was to have the ſame 
effect as his death. Suppoſing G. F. Heneage had had a ſon born 
before the death of his uncle, that ſon would have been entitled 
to take under the expreſs words of the proviſo; then if ſuch ſon 
would have had a right of entry, the truſtees would have none. 
But if they had any right of entry under the proviſo for the 
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| benefit of the perſon next entitled, ſuch right was inconſiſtent 


with the eſtate before given to them; for the limitation to them 
was only in truſt to receive the rents and pay them to G. F. 
Heneage, and yet under the proviſo G. F. Heneage was not entitled 
to receive them. If G. F. Heneage had had a ſon before the 
uncle's death, that ſon was to take by the proviſo as if the 
father were dead: but if the truſtees had a right to enter, they 
could only have entered to receive the rents and profits for the 
uſe of the father. Either therefore the truſtees could not enter- 
at all, or, if- they could, their right of entry was (in the event 


which happened) inconfiſtent with the truſt. The Court, by 


determining in favor of the heir at law, will not defeat the 
intention of the deviſor, for that has been fruſtrated already 
by the event of the uncle ſurviving his nephew and dying be- 
fore G. F. Heneage had a ſon. But if it were even neceſſary to. 
decide contrary to the deviſor's intention, ſtill as he has not guard- 
ed againſt this event, which he might have done by a proviſo 
ſimilar to that in Nicholls v. Sheffield, the heir at law has a right 
to take advantage of that defect; and the Court muſt, as in Per- 
n, v. Blake, and Coulſon v. Coulſon, determine againſt the intention. 

Lord KENVON, Ch. J. This is one of thoſe caſes on which 
it is impoſſible to raiſe any doubt. It was owing to the anxiety 
of the parties at the time of the trial, and not to any doubt of 
my own, that this queſtion was reſerved for the opinion of 
the Court. The general outline of the will, ſtripped of tech- 
nical terms, is this; the deviſor, who was a younger brother 
left his eſtate to his eldeſt ſon for life, remainder to truſtees. to 
preſerve contingent remainders, remainder to his firſt and. 
other ſons in tail, with a proviſo that, if the larger eſtate ſhould , 
deſcend from the elder branch.of the family to his eldeſt ſon, 
his own eſtate ſhould go to the younger branch of his family: 
that event did happen, the uncle's eſtate deſcended to the de- 
viſor's eldeſt ſon. The argument now ufed is, that, notwith- 
ſtanding ſuch may have been the deviſor's intention, he has 
not uſed proper limitations to give effect to it: and the objection 
is that, the particular eſtate baving been determined before the 
contingent limitations could take effect. thoſe limitations were 
defeated. But that objection depends on the not giving effect 
to one of the moſt important limitations in the wall, namely, 
that to the truſtees to preſerve contingent. remainders during the. 
ie FG. P. Ae, Fa are the common words n in 


every 
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| * limitation of this kind; and there is nothing in his will 


to induce us to imagine that the deviſor intended that the eſtate | 


limited to the truſtees ſhould not continue during the whole 
natural life of his eldeſt | fon. - Unleſs therefore the defendant 
can obliterate thoſe words from the will, or ſhew that they can- 
not have any effect, there is an end of his claim: but moſt 
unqueſtionably their eſtate did continue during the eldeſt ſon's 
life. It is not neceſſary to decide here who was entitled to the 
rents and profits after G. F. Heneage ſucceeded to his uncle's 
eſtate and before he had a ſon born: it is ſufficient for the de- 
termination of this caſe chat the truſtees had a right of entry 
during. the whole of G. F. Heneage's life, and were to receive the 
rents and profits, for ſome purpoſe. | 


(a) e and GROSE, J. of the ſame opinion. 
Poſtea to the bind. 


(a) Auf. was indiſpoſed and Woite to attend on this day. 


The King againſ T. ProssER and. Others. 


HE defendants adi to the Seſſions againſt a poor- 
rate, becauſe five perſons were omitted in the rate, whoſe 
names had been ordered, on the hearing of an appeal at a for- 
mer ſeſſions, to be inſerted, and becauſe ſeveral other perſons, 
(mentioning them by name) who had rateable property in the 
pariſh, were alſo omitted. The ſeſſions confirmed the rate, and 
ſtated the following caſe, 

'The counſel for the appellants (beſides producing aber evi- 
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dence) offered to call the perſons mentioned in the notice of witneſs to 


appeal to prove that they were reſpectively poſſeſſed of rateable * 
property within the borough at the time for which the rate was 
made, and have ever fince been in the poſſeſſion thereof. Thoſe 
ſeveral perſons tendered their votes at the; laſt election of mem- 
bers to ſerve in parhament for the borough of Leominſter in reſpect 
and as the occupiers of the property for which the counſel for 
the appellants now contended. that they ought to have been 
rated; the right of election for members to ſerve in parliament 
for the borough being by the laſt determination of the Houſe of 
Commons in the bailiffs, capital burgeſſes, and inhabitants, of 

the borough, paying ſcot and lot. - And thoſe ſeveral perſons, 
ſubſequent to the laſt Z2fter ſeſſions, (which were the ſeſſions 


next after the making and ee of the rate in queſtion, 
and 
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ant prior to the preſent ſeſſions) having given, notices-of appeal 
againſt the rate now in queſtion, complaining of their having 
been omitted to be ated an the rate far the Jaid/property neſpec- 
tively, and having entered appeals at the preſent ſeſſions with the 
proper officer, but which appeals were not received by this 
court, (of ſeſſions,) the ſame not having been lodged at the laft 
Eaſter ſeſſions, The counſel for the reſpondents objected to the 
_ teſtimony of ſuch perſons as incompetent; and the queſtion hav- 
ing been argued by the coundel on both fides, this Court (of 
ſeſſions) are of opinion that ſuch teſbmony is incompetent, and 
that the ſame {hall not be received. The counſel for the appel- 
lants having alſo called one Gabriel Meauer, to prove that FW. 
TWeaver, one of the perſons ſo mentioned im the notice, was at 
the time of making the rate, and alſo for the time for which 
the ſame was made, and till is, poſſeſſed of rateable property 
-within the borough, the counſel for the reſpondents propoſed 
by examination on the voir dire to fhew that G. Weaver, who is 
not rated in the rate, was poſſeſſed of rateable property at the 
time of making the rate, and at the time for which it was made, 
and was on that account an incompetent witneſs; and the 
counſel for the appellants having objected to ſuch enquiry into 
the fact of G. Weaver's being fo poſſeſſed We, as incompetent to 
the reſpondents in that caſe, the Court on hearing the counſel 
on both ſides over-ruled ſuch laſt mentioned objection; and it 
_ appearing by evidence that G. Weaver is poſſeſſed of property in 
the borough, equal in value to what other occupiers in the 
borough are rated in reſpect of, this Court (of ſeſſions) are of 
opinion that he is not a competent witneſs. 

Bearcroſt, Plumer, and Shepherd, in ſupport of the order of 
ſeffions, contended that the ſeſſions had done right in rejecting 
the teſtimony of che perſons firſt mentioned, as the judgment to 
be given might afterwards be uſed as evidence in their favor; 
and alſo in refuſing to hear G. Weaver, who was intereſted in 
the decifion on the rate. As to the firſt (a): It appears by the 
caſe that che right of voting in Leominſter is in the inhabitants 
paying ſcot and lot: and if theſe perſons had been permitted to 
prove their own Hability to be rated, the order of ſeſſions would 
have been evidence before a Committee of the Houſe of Commons 


(a) This point was only ſpoken to by | queſtion only; obſerving that if the ſeſſions 
Mr, Beareroft ; the Caurt, entertaining a | had formed a wrong fopinion upon that 
ſtrong opinion on the ſecond poipt, defined | queſtion, it would be ſufficient to warrant 
the other counſel to confine themſelyes to that }. them in ſending the caſe hack to the ſeſſions, 
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to e their right of voting. This therefore comes within the 


.afterwards. given in evidence by the perſon called as a witneſs 
in ſupport of his right, bis teſtimony is machmiſſible. Secondly 
. Weaver: was alſo äincompetent; becmiſe, though he were 

not actually rated, he was liable to be rated, He was therefore in- 
tereſted in · the deciſion of the ſeſſions; becauſe he came to miſl- 
tiply the number of perſons who were to bear the burdens of the 
pariſh, and conſequently in eaſe- of himſelf. This objection pre- 
vails unrverſally in all parochial queſtions; and it is founded in 
rreaſon and juſtice, ſince otherwiſe a pariſh would ornit one per- 
ſon, who was liable to be rated, in particular rates for the very 
ꝓurpoſe of obtaining his evidence in certam cafes. Formerly 
the rule, reſpe&ding the admiſſibility of evidence, required that 
the perſon called as a witneſs ſhould be wholly indifferent; and 
though in modern times the rule has been confiderably narrow- 


ed, and the courts have been inclined to let the objection go to 
the credit of the witneſs rather than to his competency, ſtill the 


rule is that if the party called have a direct intereſt in the very 
deciſion, he is incompetent: and the objection is not confined 
to thoſe caſes only where the party may afterwards uſe the ver- 
dict or judgment in his favor. 

Erfkine, Piggott, and Douglas, Moll, were ſto Pell by the 
Court. 

Lord Kt NYON, Ch. J. I1 Purpoſely avoid ſaying any thing 
upon the firſt queſtion, as it is not neceſſary for the decifion of 


this caſe. But, on the ſecond, if I were aware of any pofltble 


intereſt which the witneſs G. Weaver had, I ſhould heſitate be- 
fore I held that his teſtunony was amproperly rejected. The 
poor- rates are made for a ſhott ſpace of time only; they are 
adapted to the ſituation of the pariſh at the time they are made 
and perſons, who are liable to be rated one month, may not be 
ſo in the next. The rateability of one perſon cannot affect the 
"ay of another; and therefore, whatever rateable pro- 
perty G. Weaver may have had in this pariſh, yet as his name 
was not inſerted in * bow, his ere wo iopropurly re- 
Jected. 

n L have often heard Lord Mansfield ah that the queſ- 
-tion whether the evidence be admiſſible or not depends on the 
ſubject matter to which it is applied. Then confider the ſub- 
ject matter here; a number of perſons, who inſiſt on being rated, 
{not wiſhing to be exempt from paying the rates,) called a wit- 


neſs 


acknowledged rule, that where a verdi& or judgment can be 
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.neſs who is not rated to prove that chey have rateable property 


in the pariſh; and it is objected that he is an incompetent” wit- 


neſ to prove this fact, becauſe he himſelf is liable to be rated: 


but ſuppoſing that the appellants ſucceed in having their names 
inſerted in the rate, it does not follow that the: witnieſs ought to 


be rated; that queſtion will remain untouched, and it muſt de- 
pend on the fact of his having rateable property within the 


pariſh, It has been argued that a perſon, who is liable to be 


rated only, is equally an incompetent witneſs, as if he were ac- 
tually rated: but there is a material difference between the two 
caſes, . It has been ſettled in ſo many caſes at Ni % Prius that 
the liability to be rated is no objection to his being called as a 
witneſs, that it is now conſidered as an eſtabliſhed point. The 
firſt queſtion on this ſubject aroſe before Mr. Baron Burland, at 
Saliſbury, in an action on a penal ſtatute, which gave part of the 


penalty to the pariſh; and a perſon being called as a witneſs to 
. ſupport the action, who was liable to be rated to the poor, it was 


objected that ſuch liability rendered him incompetent ; but that 
learned Judge ſaid that as he was not rated, he had not an 
immediate intereſt at that time; and the witneſs was admitted. 
The ſame point has fince been repeatedly ruled by different 
judges. The rule ſtated by one of the counſel, that the witneſs 
is to be totally indifferent at the time when he is examined, is 
not accurate: if ſuch a rule were to prevail, every objection, 
which now goes to the credit of the witneſs only, would render 
him incompetent. That rule more properly applies to jurors, who 
are rejected on very ſlight grounds. I take the rule to be this, 
that, if the witneſs can derive no benefit from the cauſe then 
before the Court, he is competent. 

GRoOsE, J. In many caſes it 1s difficult to ors the line be- 
tween competency and credit. But in this caſe there is'no doubt: 
Here the queſtion is, whether G. Weaver had any intereſt in the 
appeal at the moment when he was called to be examined]; it is 
ſaid that he was intereſted, becauſe when another rate is made 
he will be ſo: the anſwer is that, if his name be inſerted in the 
next rate, he will be intereſted, and conſequently incompetent : 
but he had no intereſt on this rate to render him an re 
witneſs, 


ee 4 Order of ſeſſions quaſket, 
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The Kine : againſt The Mayor, Sc, of Loxpox. 


H E defendants having been rated for the barge-way 
and toll-gate in the hamlet of Aampton-Wick, Middl:ſcx, 
appealed againſt the ſame to the Seſſions, who confirmed the 
rate, ſubje& to the opinion of this Court on the following calc. 
Hampton-Wick is a vill maintaining its own poor. The ap- 
pellants by virtue of the ſtat. 17 Ged. 3. c. 18, and out of the 
fund provided by that act, purchaſed from Sir JWWiliam Dolben, . 
for the ſum of 4200/,, an ancient barge-way or to wing-path 
within the ſaid hamlet, upon the bank of the Thames, and cer- 
tain antient tolls and duties, payable in reſpect of horſes drawing 
barges along the ſame; and ſuch barge-way and tolls were in 
Fanuary 1778 conveyed to the appellants for the purpoſes of 
the act. 
the barge-way or towing- path to Mr. Spencer, at an annual rent 
of 30 J. 10s. o. which is expreſsly appropriated to the uſe of 
the navigation: and their leſſee is in the occupation of the 
herbage and paſture ſo leaſed to him, and pays the ſeveral rates 
for the ſame. Immediately on the purchaſe and conveyance, 
the tolls upon barge-horſes were in purſuance of the direction 
of the act diſcontinued, and ever ſince that time the new tolls 
authorized by the ſtatute to be collected in lieu thereof have 
been taken by the appellants for all barges and other veſſels na- 
vigating the river between London-bridge and the City Stone 
above Staines-brid;e, according to the quantity of tonnage. Parges 
and other veſſels are daily navigated on that part of the Thames 
which is within the hamlet, and adjoins the barge-way ; and, 
under che authority of the act, an additional toll of one halfpenny 
per ton becomes payable, and is paid to the appellants for every 
barge or other veſſel navigating upon the river beyond King ton 
or Hampton-Wick, and towed. along the barge-way to Ditton, 
Hampton Court, Moulſey, or Hampton, within part of which limits 
the barge-way in queſtion is included; and barges from London 
frequently ſtop and unload within the limits of the barge-way. 
None of the new tolls are actually received within the hamlet 
.of Hampton Wick ; but the whole of them collected by the ap- 
pellants appointment at S rand on the Green, below Kew Bridge. 
Sir William Dolben and his anceſtors, previous to the above pur- 
chaſe and conveyance, were always aſſeſſed to the land-tax, 
poor's-rate, and other taxes for the barge-way and ancient tolls, 


Vol. IV. "0 and 


The appellants have leaſed the herbage and paſture of 


Wednclſtay, 
Nov. 17th. 


A barge-way 
and toil-gate 
in the hamlet 
of Hampton 
IT ick, pur- 
chaſed by 
the city of 
Leudox, by 
virtue of the 
17 Geo. 3. 

c. 18. (an act 
paſſed for 
more effec- 
tually com- 
pleting the 
navigation 
of the 7 hames, 
and em- 
powering the 
city to levy 
tolls and du- 
ties towards 
the charges of 
the naviga- 
tion) are 
rateable to- 
wards the re- 
lief of the 
poor in thut 
hamlet for 
ſuch part of 
the tolls as 
becomes due 
there, not- 
withſtanding 
the tolls are 
collected in 
another 


pariſh. 
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and conſtantly paid all ſuch aſſeſſments up to the time of ſuch 


and conveyance the appellants have been regularly aſſeſſed in re- 
ſpect of the barge-way and tonnage; and the land- tax and poor's- 
rate have been ſeveral times demanded by the officers of the 


 _ hamlet, but the appellants have never paid the ſame. The whole 


intereſt which the appellants have in the tolls is derived under 
the before mentioned act, and purchaſed under the authority 
thereof. And the rates appealed againſt have been duly —; 
allowed, and publiſhed according to law. 

The act of the 17 Geo. 3. c. 18. is entitled © An AQ for ena- 
« bling the mayor Nc. of London to purchaſe the preſent tolls 
and duties payable for navigating upon the river Thames, Weſt- 
* ward of London Bridge, within the liberties of the city of Lon- 
* don, and for laying a ſmall toll in heu thereof, for the purpoſe 
« of more effectually completing the ſaid navigation; and for 
other purpoſes.” The act ſtates that great expences had 
been already incurred by the city for improving the naviga- 
tion under the 14 Geo. 3; that further ſums of money were 
neceſlary to be laid out, over and above the annual expences ; 
and it enables them to purchaſe lands and the ſeveral tolls 
and duties collected for the navigation of barges, and for 
horſes drawing the ſame: that, immediately after the pur- 
chaſe of ſuch tolls and duties, thoſe tolls and duties ſhould 
ceaſe; and then it enacts that in conſideration of the 
great charges and expences the ſaid mayor Vc. will be at 
in improving and completing the ſaid navigation, and for 
keeping the works in repair, and in purchaſing the tolls and 
e duties now collected and taken for barges and other veſſels 
„ navigating, and for horſes drawing c, it ſhall and may be 
« lawful to and for the mayor c, to take for all barges c, 
« which ſhall be navigated upon the ſaid river between London 
« Bridge and the City Stone above Staines Bridge, (except as is 
« hereinafter mentioned, ) ſuch ſums of money 1n the nature of 
« a toll or duty as the ſaid mayor tc, ſhall think proper, not 
« exceeding the tolls and duties hereinafter mentioned.” It 
then ſtated the tolls which might be taken from London Bridge 
to ſeveral other places up the river as far as Staines, amongſt 
others to Hampton Wick, 2d. per ton; to Staines and upwards, 
4d. per ton. It alſo gives the city power to collect the tolls 
where they pleaſe. It then requires that © an account of the ſaid - 
tolle and duties granted by the aft, be aunually laid before parlia- 
3 5 ment. 
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< ment.” It then recites that the money to be collected by the 


receipt of the tolls or duties to be made payable by virtue of 
this act will not be ſufficient for the purpoſe of the act and 


of the 14 Geo. 3. Cc. and then gives power to the city to 
raiſe money upon the ſecurity of the tolls. 


Erſkine, Fielding, and Marryat, in ſupport of the order of 


ſeſſions. 1ſt, The corporation of London are in the eye of the 
law the occupiers of this property, and are therefore liable 


to be rated for it. 2dly, The ſubje& matter is rateable. - And 


- zdly, the tolls in reſpect of which the defendants are rated 
became due within the hamlet of Hampton Wick. 1ſt, It 
is objected that, whether the property be. rateable or not, the 
defendants, are not rateable for it, becauſe it is veſted in 
them by the 17 Geo. 3. c. 18, for public purpoſes, and they 
are accountable to parliament for the money raiſed under 
it. But the objection is not well founded; for it by no means 
appears upon the face of the act that they may not be beneficial 
owners of this property. It is veſted abſolutely in the cor- 
poration like any other of their eſtates, and not ſubject to any 
other control; they have the ſole management and diſpoſition 
of it. And though the act is ſtated to have been paſled for the 
purpoſe of enabling them more effectually ro complete the 
navigation of the river, yet non conſtat that they will not derive 


great private advantages therefrom ; and they are enabled by the 
ſame act to raiſe very conſiderable annual ſums by way of toll. 


With reſpect to the requiſition of the act that an account of rhe 


tolls' and duties be annually laid before parliament, it can 


by no means be inferred from thence that the money raiſed 
is to be under the control of parliament ; nor can the Legiſlature 
be conſidered as having ſo intended, there being no direction to 
lay before them an account of the diſburſements, If property 
were neceſſarily exempted from the poor's-rates becauſe it is 
veſted in a public body for public purpoſes, the objection would 
have prevailed in the caſe of The King v. The Dock Company of 
Hull (a); and in R. v. Rebowe (b); but it was never thought 
tenable by thoſe who argued againſt thoſe rates. And in R. v. 
Cardington, the grantee of the Ouze navigation was held rateable 
for tolls ariſing from a ſluice, though it was ſtated that the river 
had been made navigable for the public benefit at a great ex- 
pence, and was {till attended with conſiderable charges. The 
defendants therefore are not only ſuch occupiers as are capable of 


being rated in point of law, but muſt be conſidered as occupiers 


() Aue 1 vol. 219. (c) Butt, 384. (c) Corp, 581. 
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in fact, of the property rated; for Spencer is only the leſſee” 
of the herbage and paſture, the ſoil of the towing paths is ſtill in 
the poſſeſſion of the corporation; and it is in reſpect of that 
that the defendants are rated. Then 2dly, chere can be no 


doubt on the authority of adjudged caſes but that the ſubject 
matter, namely, the barge-way and 7oll-gate, is rateable. The 


tolls, which become due in reſpect of the uſe made of the land 


as a towing-path, are as much an adyentitious profit ariſing from 
the land as the mineral water was in the caſe of the Cheltenham 
Spa (a): and there the occupier was held liable to be rated for 
the whole amount. of the annual profits, although the greateſt 
part of them, in the proportion of four to one, aroſe from the 
ſpring. So in R. v. Cardington (b) the grantee of the Ouze Navi- 
gation was held rateable for the tolls ariſing from a fluice ere ed 
in the pariſh of Cardington, as an adventitious profit ariſing 
from the land. And again the caſe of the Aire and Calder 
Navigation (c) ſtands upon the ſame principle. 3dly, It remains 
only to be conſidered whether the defendants be rateable for any 
part of this property within rhe hamlet of Hampton Wick ; for if 
any part of the tolls appear to become due there, this Court will 
not examine into the quantum of the rate. Now though the 
tolls be not actually collected in this hamlet, yet that makes no 
difference if any part of them become due within it, That is the 
only criterion : as to which the caſe of R. v. Cardington, and 
what is ſaid by Buller, J. in the Aire and Calder Navigation 
caſe, are deciſive. In the former the tolls were held rateable in 
the pariſh of Cardington, although they were not collected there, 


| becauſe the /luice, in reſpef of which the tolls were payable, was 


locally fauated within the pariſh. And in the latter caſe Mr. Juſtice 
Buller {aid the material queſtion to conſider was at what place the 
toll became due, Here it is apparent upon the face of the act that 
ſome of the tolls become due at Hampton Wick, and it is found 


as a fact in the caſe that ſome veſſels ſtop and unload there. 


Mi ingay, The Common Serjeant (d, and Knowles, contra, contend- 
ed, 1ſt, that the defendants were not rateable at all for this pro- 
perty. 2dly, that they were not rateable in Hampton Wick. iſt, 
It appears that the defendants are mere truſtees for the 
public; they receive no profits themſelves, and therefore are not 
rateable. The act itſelf only enables them to make theſe pur- 
chaſes © for the purpoſe of more effectually completing the 
Navigation of the Thames; ; "and they are bound to apply the 

(a) R. v. Miller, Cowp, 519. ; (c) Ante, 2 vol. 660, 


(6) Cowp. 58 1. (4) Mr. Sylvefer, | 
" whole 
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whole profits (be they more'or leſs) to that purpoſe only. The 


whole ſcope of the act ſhews that the defendants were inveſted 
with the right of levying the tolls merely for the great public be- 
nefit ariſing from the improvement of the navigation; they are 
conſidered by the Legiſlature merely as public truſtees, and in 
that chara der only could they be required to lay before parlia- 
ment the amount of the tolls collected. This caſe therefore is 
very diſtinguiſhable from that of the Dock Company of Hull ; 

for there the ſhares were in the hands of private individuals ; they 
were profitable, and as much the object of fale as any other 
ſpecies of property. The ſame anſwer applies to all the other caſes 
cited. Whereas here the tolls are expreſsly appropriated by the act 
of parliament to a ſpecific public object, in which the country at 
large are intereſted. And ſo far from being profitable, it appears 
that the tolls are not ſufficient to defray the charges, and there- 
fore the corporation are empowered to borrow money upon. 
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them. But 2dly, If the tolls be rateable any where, they 


are rateable at Strand on the Green where they are collected; 
otherwiſe the defendants may be rated for the ſame tolls in cath 
of the ſeveral diſtricts through which the river paſſes, for it 
will be impoſſible to aſcertain the exact proportion which be- 
comes due in each. The toll is not payable for any ſpecific 
property, as in the Cardington caſe, but for the benefit of navi- 
gating up the ſtream ; for it is aſcertained in proportion to the 
diſtance from London. In the caſe of the Aire and Calder Navi- 
gation, where the navigation was carried through ſeveral diſ- 
tris, the tolls were held liable to be rated in the place where 
they were colleted. Now here it is particularly ſtated that no 
part of the tolls are collected in Hampton Wick. 

Lord KENVON, Ch. J. From the time when I firſt read this 
caſe to the preſent moment, I confeſs I have had no doubt on this 
queſtion. It appears that ſome years ago Sir W. Dolben was 
ſeiſed of a cloſe called The Barge-way, and from perſons who 
paſſed over it he received tolls: it afterwards became neceſſary 
for the city of London, as conſervators of the river Thames, to 
get poſſeſſion of this barge-way, lying in Hampton Wick ; and 
accordingly they acquired the ownerſhip and poſſeſſion of this 
land by virtue of the act of parliament, 17 Geo. 3. c. 18. It 
ſeems to me that the difficulty which has been made has ariſen 
from not conſidering what is rated ; it is not a rate on the tolls, 
but the cloſe of land, called The Bar ge-way and The Toll-gate. 
Now the queſtions are, firſt, whether this 9 be or be 
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not rateable ; and, 2dly, who thould be rated for it. Firſt, the 
ſubject matter of the land is real property; it is land, tenement, 
or. hereditament ; and it is liable to be rated, unleſs it be ſo 
circumſtanced that there is no occupier on whom the rate can 
be impoſed ; as in Lord Ambenſt v. Lord Sommers (a), the caſe 
of St. Luke's Hoſpital (b), &c. But here the city of London are 


the occupiers ; for the caſe expreſsly ſtates that Spencer's intereſl 
is confined to the herbage and paſture ; and therefore, if any 


injury were done to the ſoil, the defendants might maintain 
treſpaſs for it. Where there is no actual poſſeſſion in another 
perſon, the poſſeſſion follows the property. It is not neceſſary 
that there ſhould be a manual occupation every day; as in the 
inſtance of the waſte of a manor, for injuries done to which 
the lord of the manor may bring treſpaſs. And in this caſe there 


is no doubt but that the city of London are in the actual occupa- 


tion of this property, for perſons navigating on the river pay 


them for the right of paſling along the towing path. It is not 


neceſſary for us to ſay how much the city ſhould be taxed in 
one pariſh, and how much in another; it is ſufficient for us 
to ſay that they have the inheritance and ownerſhip of the ſoil, 
which is the ſubject matter of the rate: if they be rated too much, 
their remedy is by appeal to the ſeſhons. 

(c) BULLER, J. after obſerving that the thing rated was the 
barge-way and toll-gate, ſaid, that there were two queſtions ; 
the one, whether the thing rated be or be not in its nature liable 
to be rated to the poor; the other, whether it be exempted on ac- 
count of the uſe to which it is applied. With reſpe to the for- 
mer; it is an intereſt in the ſoil, lying in Hampton Wick, in 
reſpe& of which they take tolls, ſome of them payable in that 
diſtri, and ſome in other parts. It is not neceſſary for us to 
determine whether they be liable to be called on in this diſtri 
for a proportion of the tolls ariſing on one entire voyage from 
London to Staines ; it is ſufficient, for the deciſion of this caſe, 
that ſome of the tolls are due for navigating to Hampton Wick. 
If tolls were to be divided for the purpoſe of rating them in 
different pariſhes, it would create great confuſion : but it has 


been ſettled in a variety of caſes, particularly in R. v. The 


Aire and Calder Navigation, and R. v. Cardington, that the party 


is to be rated for tolls where they become due. The Court, in 


deciding thoſe caſes, proceeded on the principle that the owners 
were not entitled to receive the tolls till the veſſels arrived at a 


(a) Ante 2 vol. 372. (4) 2 Burr. 105 Jo (c) Abſent A burst, ]. 
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certain place; and where thoſe tolls are due, there the party is 
rateable. It is immaterial in what place they are received; for 
if, in this caſe, the defendants received them at Guildhall, they 
could not be rated for them in London, but at Hampton Wick, 
where they become due. As to the other queſtion ; the de- 
fendants are in poſſeſſion of this property, and are therefore 
Prima facie liable to be rated for it; if they be entitled to any 
exemption, it is incumbent on them to ſhew it. Now it has 
been objected that they are not liable to this rate, becauſe they 
hold it on a public truſt: but, in the firſt place, it does not 


the conſequence contended for would not neceſlarily follow. 
Before this act of parliament paſled, the defendants were the 
conſervators of the river Thames: now we are not ſufficiently 
informed by this caſe whether they were or were not under any 
obligation to cleanſe and repair the river ; and if they were, this 
act was paſled in eaſe of their burden: but whether they were 
or not is perfealy immaterial, for they are found in poſſeſſion 
of this property which is rateable, and it is not ſtated negatively 
that they are not the beneficial owners of it. 

Gos, J. The queſtion before us is not whether or not the 
city of London be rated too high, but whether they be properly 
rated for that which is the ſubject of the rate. Now the rate is on 
the barge-way and toll-gate ; and it appears from the caſe that the 
ſoil is in the defendants, and not leaſed out, as it was in R. v. Fol- 


ſeſſed for it. Then is the city of London rateable in this diſtrict ; 

it is ſtated in the caſe that 2d. per ion is due for goods landed at 
Hampton Wick ; ſomething therefore is rateable to the poor in 
this place; and if we were to determine that the defendants are 
not liable for that in Hampton Wick, we ſhould in effect over- 
turn the caſe of R. v. Cardington, The remaining queſtion is 


benefit of the Public : on this I confeſs I had ſome doubt at 
firſt, but the manner in which my brother Buller has put this 
_ queſtion removes all difficulty; for, finding the defendants in 
poſſeſſion of ſome property, and that property rateable, they 
ſhould have ſhewn that they were truſtees for the Public: but 
not having done ſo, they muſt be rated for it. 

Order of ſeſſions confirmed. 


(a) Ante, 2 vol. go. 


appear to be the caſe of a truſt at all; and, if it did, perhaps 


whether the city of London be truſtees of this property for the 
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dant to give 
evidence that 
the perſon, 
who indorſed 
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tiff, was not 
the real 
payee, though: 
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the ſame 
name, and 
though there 
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on to the 
name of the 
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If a bill of 
exchange, 
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into the 
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miſſible, the plaintiff recovered a verdict. A rule having been 


obtained to ſhew cauſ f 
2 auſe why a new trial ſhould not be granted on 
Erſtine, and Shepherd, now ſhewed cauſe. If there had been 


curred any charge of negle&, he ſeems to have taken more than 


innocent purchaſer for a valuable conſideration. This caſe 
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MAD againſt LONG. 


Hs was an action brought by che indorſee of a bill of 

exchange for go l. againſt the acceptor. The bill was drawn 
at Dunkirk by Chriſtian on the defendant in London, payable * to 
Henry Davis, or order; and, having been put into the . n 
mail, encloſed in a letter from Chriſtian, it got into ee ge 
another Henry Davis than the one in whoſe favor it was drawn 
The defendant accepted the bill; and when Davis deſired the 
plaintiff to diſcount it, the latter made application to the de- 
fendant to know whether or not it was his acceptance ; and, 
on receiving an anſwer in the affirmative, coupled wich an 
aſſurance chat it was a good bill, he diſcounted it, not knowin 
the H. Davis from whom he took it. There was no ground 1 
impute any fraud to the plaintiff. On the trial before L *d 
Keny'y, after the plaintiff had proved the defendant's hab 
writing, and the indorſement by Davis, the defendant offered 
evidence to ſhew that the H. Davis, who indorſed to the plain 
tiff, was not the real H, Davis in whoſe favor the bill was 3 
but Lord Kenyon being of opinion that ſuch evidence was inad- 


any particular deſcription of the payee on the bill, the plaintiff 
muſt have taken care that the perſon from whom he received it 
anſwered the whole of the deſcription : but there was no de 

ſcription of, or addition to, the H. Davis; there was * 
on the bill to lead either the acceptor or any third perſon to ful 
pect that the H. Davis, who was in poſſeſſion of the bill — 
not the real payee. And, ſo far from the plaintiff's 3 in- 


2 caution in making enquiries of the acceptor before he 
ounted the bill. There is no pretence to impute either 


fraud or neglect to the plaintiff; he ſtands in the ſituation of an 


therefore falls within the common rule, that, 

the! f | 5 „where one of 
innocent perſons muſt ſuffer by the fraud of ee the loſ 
muſt be borne by him who enabled the party to commit the 


fraud; and in this caſe that perſ 
perſon is Cbriſtian, who ough 
deſcribed the payee more particularly. * 1 REN PEN 


4 1281 P Eben, 
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Piggott, Mingay, Law, and Baldiwvin, in ſupport of the rule. 
A party, purchaſing a bill of exchange, is, like the purchaſer of 
any other ſpecies of property, bound to enquire into the title of 
him from whom he buys. No perſon can derive title to this 
bill but he who claims under the real H. Davzs: and it is indif- 
ferent whether the perſon indorſing the bill be or be not of the 
Fame name with the real payee; in neither cafe can any property 
be transferred but by him who has the title. If he bear the ſame 
name, primd facie indeed he may be preſumed to be the fame 
perſon, till the contrary be ſhewn : but here the queſtion was, 
whether evidence ſhould not have been received to prove the 


contrary. If ſuch evidence be not admiſſible, it will fol- 


low that payment to a perſon of the ſame name with a 
legatee would diſcharge the executor, or a payment by a debtor 
to any perſon who had the ſame name as his creditor: but that 
cannot be pretended. This bill was drawn in order to fatisfy a 
debt due from Chriſtian to the real H. Davis; and yet payment 
of this bill to the plaintiff can never be conſidered as a diſcharge 
of that debt, without the indorſement of that H. Davis. In all 
caſes where a bill is drawn payable to A. B. or order, it is indiſ- 
penſibly neceſſary to prove the hand-writing of the payee, which 


was not in fact done in this inſtance. The neceſſity of this proof 
is apparent from the form of the declaration; which, after alleg- 


ing that the bill was drawn in favor of H. Davis, avers that the 
ſaid H. Davis afterwards: indurſed to the plaintiff, If the negli- 


gence of either of the parties be reſorted to as a ground for the 


determination of this caſe, the plaintiff ſeems to have been guilty 
of the greateſt negligence in taking a bill from a perſon whom 
he did not. know: whereas the tranſaction, as far as Chriſtian 
was concerned, was carried on in the ordinary courſe of buſineſs. 
There is alſo another objection to the plaintiff's recovering, 


becauſe he claims through a forgery : For the H. Davis, who 


received the bill incloſed in a letter from Chriſtian, muſt have 
known that it was not intended for him; and the circumſtance 
of his bearing the ſame name with the payee would be no de- 
fence to him on a proſecution for forgery, ſince he put a falſe 
ſignature to an inſtrument with intent to defraud. | 

Lord Kenyon, Ch. J. The queſtion here is, whether the 
name of H. Davis, to whom the bill on the face of it was pay- 
able, ſhall or ſhall not convey a title to this plaintiff who gave a 
valuable conſideration for it, and who diſcounted it with the name 
of H. Davis upon it, and with an aſſurance from the defendant 
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that it was accepted by him. If any fraud, or even 1 
could be imputed to the plaintiff, that would vary. the caſe: but, 
circumſtanced as theſe parties were, I think that, if the plaintiff 
cannot recover, it W; 8 an inſuperable clog on this ſpecies of 
property. I cannot diſtisguiſh this caſe on principle from char 
of Miller v. Race (4), where the innocent holder of a note, which 
bad been taken when the mail was robbed, was held entitled to 

recoyer ; that indeed was à note payable to bearer, but ſtill the 
ſame principle muſt govern both caſes. In this caſe the fault 
originated with the drawer of the bill, in not deſcribing 
more particularly the perſon to whom he intended it ſhould 
be paid, The plaintiff was not bound to ſend to Dunkirk to 
know whether the perſon, who had paſſeſſion of the bill, was or 
was not the real N. Dguis. There may indeed be ſome incon- 
yenjence the other way ; but ſetting the inconvenience on the 
one fide againſt that on the ather, in my apprehenſion it would 
throw too great a burthen on perſqng taking bills of exchange 

to require proof of an indoyſee that the perſon from whom be 
received the bill was the real payee. Such praof has never yet 
been required of an indopſee in ſuch an aftion: and therefore 
I chink that, as. there was no fraud, or want of due diligence on 
the part of the plaintiff, he is entitled to recover; however I give 
this opinion with ſome diffidence, as my 2 have * 

that they are of a different opinion. ä 
Ass uuns r, J. This is a caſe of ban importance z 
and I think that we ought to grant a new trial, that the parties 
may have an opportunity of putting the queſtion. on the- record. 
The preſent inchnation of my opinion is with the defendant; 
In order to derive a legal title to a bilt of exchange, it is nece{- 
ſary to prove the hand- writing of the 'payee ; and therefore 
though the bill may. come by miſtake into the hands of another 

perſon, though of the. fame name with the payee, yet his endorſe- 
ment wilbnot confera title. Such an indorſement, if made with-the 
knowledge that he is not the perſon to. whom the bill was made 
payable, is in my opinion. a forgery; and no title can be derived 
through. the medium of a fraud or forgery. Thie is diſtinguiſh- 
able from the caſe of Miller u. Face; ſor there the note was 
payable 40 bearer : In ſuch caſes the Dead, who purchaſes for a 
valuable conſideration, and without notiee of any fraud; is en- 
titled to receive the. contents of the bill; and payment to him is 
a diſcharge to the drawes. But in this caſe: the bill was drawn 


. to H. Davis, on orden; aud thoughthe name of N Davis 


{s) 2 Bury. 458. 


were 
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wereindorſed-on dhe bill, yet it was incumbent on the plaintiff, 
who daitns through the payee, to be ſutisfied n. the 
r ee e eee 


Burzkn, L As the bill in this caſe is of great value, "> 


tiny ga his queſtion in a mode to be decided by the 
dernier reſort. As at preſent adviſed, I entertain the ſame opinion 


as my brother bug. If we were to enquire whether any 


laches were to be imputed to the plaintiff or the drawer, I rather 
think the plaintiff is more in fault than any other perſon, in ad- 
vancing his money to H. Davis, who was a total ſtranger to him. 
But, without going into any ſuch enquiry, I am of opinion that 
it is incumbent on a plaintiff, who ſues on a bill of exchange, to 
prove the indorſement of the perſon to whom it is really pay- 
able: The general form of the declaration ſhews that it is ſo; 
for that is that * the faid Ai Bi to whom, or to whoſe order, the 
payment of the ſaid ſum of money mentioned in the ſaid bill 
was to be made; afterwards c, indorſed the ſaid bill; his own 
proper hand writing being thereto ſubſcribed.” Now here it is 
clear chat the indorſement was not made by the ſame H. Davis 
to whom the bill was made payable; and no indorſement by 
ny other perſon will give any title whatever. Then, is there 

any ching in this cafe that eſtops the defendant from faying that 
he perſon who indorſed to him was not the real payee ? Now the 
act of that perſon who indorſed, and who in ſo doing was 
guilty of a forgery; earutot. prevent an innocent perſon from 
ſhewing the truth. "Then: it was argued that Chri/tiar was guilty 


of negligence, im not deſeribing more particularly the payee; 


but I know of no authority which requires that to be done. This 


bill was drawn in the common form; payable © to' H. Davis or 


order; and the drawer could! not foreſee that it would get into 
the poſſeſſiom o any othep H. Davis. H any other ſtranger had 
received*this- bill; and indorſed-it over to the plaintiff, it is not 
pretended that ſuch indorſement would have conveyed any title 
to the bill -; and it cannot make any difference whether ſach 
ſtranger bean the ſame: riaztie- with the real payee or not; for no 
perſon can give title to a: bill but he to whom it is made payable. 
Independently of theſe reaſons; I think that convenience requires 
that tlie determination ſhould be in favor of the defendänt. I 
havend · diſficulty in ſaying that this H. Davis, knowing that the 
Bib was not intended for him, was guilty of a forgery; for the 
circurmſtanee of his bearing the ſamit name with the payee cannot 


vary this caſe, fince he was not the ſame perſon, Then if the 
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plaintiff cannot recover on this bill, he will be induced to pro- 
ſecute the forger ; and that would be the caſe even if it had 
paſled through ſeveral hands, becauſe each indorſer would trace 
it up to the perſon from whom he received it, and at laſt it would 
come to him who had been guilty of the forgery : whereas 
if the plaintiff ſucceed in this action, he will have no induce- 
ment to proſecute for the forgery ; the drawer, on whom the loſs 
would in that cafe fall, might have no means of diſcovering the 
perſon who committed the forgery, and thus he would pro- 
bably eſcape punichment. As far, therefore, as convenience 
oan have any effect, it weighs ſtrongly with me to receive the 
evidence. But at all events the plaintiff cannot recover, fince he 


_ derives his title under a forgery. 


GRosx, J. Iam of opinion that it was competent to the 
defendant to ſhew in evidence that the perſon, who indorſed to 
the plaintiff, was not the perſon named as the payee in this bill 
of exchange; and I form that opinion as well on the ſubſtance 
of the tranſaction as on the form of pleading in ſuch caſes. A 
bill of exchange is only a transfer of a-choſe in action according 


to the cuſtom of merchants ; it is an authority to one perſon to 


pay to another the ſum which is due to the firſt, and it is 
generally directed to be paid to the payee or his order. When the 
perſon, on whom it is drawn, accepts, he only engages by 


the terms of his acceptance to pay the contents of the bill to the 


perſon named in it, or to his order. The general form of the 
declaration which is to be found in ſome of the old entries alſo 
agrees with this doctrine, and points out what the law is: Job- 
ſerve indeed that this declaration is not drawn in the uſual form, 
for the words © to whom or to whoſe order” are omitted; but 
ſtill it is that the ſaid H. Davis, that is the fame H. Davis who 


is mentioned in a former part of the declaration as the payee, 


indorſed to the plaintiff. It clearly therefore appears that as no 
perſon can demand payment of a bill of exchange but the payee, 
or the perſon authorized by him, the acceptor only undertakes 
to pay to them, and cannot be compelled to pay to any other per- 
ſon. If he pay the amount of the bill to any other perſon, he 
pays it in his own wrong, and ſuch payment does not diſcharge 


his debt to the drawer. If this decifion will prove a clog on 


the circulation of bills of exchange, I think it will be leſs detri- 
mental to the Public, than permitting perſons to recover through 
the medium of a forgery. And that this was a forgery cannot 


be doubted; if we conſider the definition of it; which is, 
the falſe making of any inſtrument, indorſement Vc, with in- 


1 tent 
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tent to defraud (a). It makes no difference whether the perſon 
making this falſe indorſement were or were not of the ſame name 
with the payee, ſince he added the ſignature of H. Davis, with 
a view to defraud, and knowing that he was not the perſon for 
hom the bill was intended. I agree alſo with my brother Buller, 
that this deciſion will be more convenient to the Public; becauſe 
then the plaintiff will proſecute the perſon, who dork to him, 
for the forgery. For theſe reaſons I am of opinion that, as this 
bill of exchange was only payable to the payee or his order, 
it was competent to the defendant, the acceptor, to enquire whe- 
ther the perſon under whom the plaintiff claims were or were 
not the payee. 


Per Curiam, Rule abſolute. 


(a) Vid. 2 Geo. 2. c 25. Fl i. 


 Ross againſt HUNTER. 


HIS was an action againſt an under-writer upon a policy 


of inſurance on goods on board the Le Oak, whereof 


was maſter Foſeph Rati, at and from Jamaica to New Orleans. 
The firſt count of the declaration, which was in the uſual form, 
contained an averment that the ſhip © beſore her arrival at New 
6“ Orleans was, together with the goods Vc, by the barratry of the 
< ſaid Foſeph Rati, he then and there being maſter of the ſaid ſhip 
« ffc, run away with and wholly loſt to the plaintifF Ac.“ 
There was a ſecond count in the declaration as upon a loſs by 
the perils of the ſea. 
It appeared at the trial that the Live Cal was put up by Rati, 
who acted as maſter, as a general ſhip, at Xing flon in Famaica in 


1783, and that the plaintiff, amongſt other perſons, ſhipped the 


goods in queſtion, which were flour and other dry goods on 
board her. She failed on the voyage inſured in May 1783, and 
arrived in June following at the mouth of the river M:/i/ip:, 
which leads up to New Orleans in Spani 0 America, at the diſtance 
of about 35 leagues. When the captain had got thus far he 
dropped anchor; and went in his boat up the river to New Or- 
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without 
ſtewing ne- 
gativeiy that 


he was not 
the eqxuzer, or 
that ary 
otaer perſon 
was. Such 


proof lies on the defendant, wiſhing to avail himſelf of it, to eſtabliſh. And where the voyage inſured 
was from Jamaica to New Orlzans, which lies u up the river MifiJippi, and the captain proceeded on his 
voyage as far as the mouth of that river, and then dropped anchor, and went up the river in his 
boat for a fraudulent purpoſe of his own, held thatthe dropping of his anchor with ſuch fraudulent 
intent was an act of barratry, and not merely a deviation. 


Vor. IV. K 


feans, and on his return, without carrying the {hip to her 
port of deſtination, ſtood away for the Havannab; after his de- 


parture 
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1790. parture from whence he was never afterwards heard of. It ap- 
—— peared that he had a private adventure of negroes of his own on 
Ros board, which there was reaſonable evidence for ſuppoſing he in- 
Heels, tended to have diſpoſed of at New Orleans, but finding it difficult 
to do ſo on account of an interdiction againſt the importation of 
them by the Spaniſb government, he went to the Havannab in 
queſt of a market for them. Several letters were agreed to be 
received in evidence which paſſed between the plaintiff and 
his correſpondents, from whence it appeared that they had 
made every enquiry concerning Rati, but without ſucceſs : and 
there was ground for believing that the veſſel was afterwards 
loſt. In theſe letters he was mentioned as the maſter of the 
veſſel, and treated as one who had run away with the cargo ; 
but whether he, or what other perſon, were owner of the ſhip 
did not appear. The defendant offered no evidence, but con- 
tended that upon the plaintiff's own ſhewing he could not re- 
cover; for, as to the ſecond count, the under-writer was diſ- 
charged, there having been a clear deviation proved from the 
voyage inſured, which was admitted. And as to the firſt count, 
there was no evidence of the captain's having. been guilty-of 
barratry ; for non conſtat that he was not owner or general freighter 
of the {hip himſelf, or, if he were not, that he had acted con- 
trary to the directions of the owner in going out of his origi- 
nal courſe; in either of which events he could not be guilty of 
barratry. But, admitting the evidence to be ſufficient for that 
purpoſe, it was contended that there had been a previous devia- 
tion before the barratrous intention took effect. But Lord 
| Kenyon being of opinion that the plaintiff was entitled to re- 
cover on the firſt count, the jury found accordingly. And now 
upon motion to ſet aſide the verdict and grant a new trial on the 
above facts, 

Mingay, and Lambe, ſhewed cauſe ck the rule ; contends 
ing, firſt, that the proof offered by the plaintiff was primd facie 
evidence of barratry ; for they proved that the perſon, who bore - 
the character of captain, having put ſome negroes of his -own 
on board, which he could not diſpoſe of at the place of his 

original deſtination, had fraudulently for his own purpoſes run 
away with the ſhip and cargo. The circumſtance of clandeſtine- 
ly going up the river in his boat was ſtrong evidence of the 
fraud. And therefore as the character of captain by no means 
implied that of owner, but was uſed rather in contradiſtinction to 
it, it was incumbent on the defendant who wiſhed to avail him 
3 | ſelf 


IN TIE THIRTY-FIRST YEAR OF GEORGE III. 


ſelf of chat particular fact to prove in his defence that the captain 
was alſo owner, or had chartered the ſhip generally : otherwiſe 
it would be calling on/ the plaintiff to prove a negative, which 
is contrary to the uſual rule of evidence. Secondly, it was a 
queſtion of fact for the jury to decide at what time the 
| barratrous intention commenced, which they have done by 
their verdict: and indeed there is no pretence for conſidering 
the deviation and the barratry as two diſtinct acts; for as the 
deviation, at whatever time it began, was clearly founded on 
the fraudulent and barratrous intention of the maſter, the par- 
ticular period of its commencement was immaterial for the 
firſt deſertion of the voyage inſured was the 1 inception of the 
barratrous intent. 

Erſkine, Law, and Gregg, in ſupport of the rule, :nfiſted on 
the grounds on which the motion had been founded. iſt. The 
plaintiff, having by his declaration averred the loſs to have 
happened by the barratry of the maſter, had taken upon him- 
ſelf to make out that propoſition in toto. Now barratry 18 a 
complex term, ſignifying any ſpecies of fraud committed by 
the maſter or mariners agaiꝝſt the owner of the ſhip. It was ſo 
held in Vallejo v. Wheeler (a), and in Nutt v. Bourdieu (b). From 
thence it appears to be an eſſential ingredient in the conſtitu- 
tion of barratry that the act be in fraud and againſt the conſent 
of the owner of the ſbip. Therefore it was incumbent on the 
plaintiff ſeeking his remedy againſt the under-writer, upon the 
ground of the barratrous aft of the captain, not only to ſhew 


that the captain and the owner were different perſons, but alſo 


that the act complained of, ſuch as the deviation in the preſent 
caſe, was committed againſt the will and in fraud of fuch owner; 
otherwiſe the charge of barratry. in the captain cannot be ſub- 
ſtantiated. For if the deviation appear to have been made by one 
who is the owner or freighter himſelf, or by the direction of 
ſuch owner or freighter, then the infurer is diſcharged, and the 
remedy of the inſured is againſt the owner. If this were 
otherwiſe, it would only be neceſſary upon a declaration, as 
for barratry in the captain's' running away with the ſhip 
and goods, to prove a ſimple deviation, which primd facie 
1mports the diſcharge of the under-writer, and is often ſet 
up as his defence: and the burthen of proof that it had been 
directed by the owner would be thrown upon the underwriter, 
who cannot in the nature of things be ſuppoſed to be ſo well 


unn the owner. of the ſhip as the inſured who has | 


(a) Cowp. 143. (5) Ante, 1 Lol. 323. 


before 
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before truſted his goods on board. This may be compared to 
the caſe of burglary; on an indictment for which it is not merely 
neceſſary to prove that the party broke and entered an houſe, but 
it muſt be ſhewn whoſe houſe ; for otherwiſe, non conflat but it 
might be the houſe of the party himſelf, Here the circum- 
ſtance of the {hip being put up as a general one in a foreign 


port rather implies that Rati was the general freighter at leaſt, if 


not the owner, of her. And the caſe of Vallejo v. Wheeler ſhews 
that ſuch a perſon is to be conſidered as owner pro hdc vice. 
Nor is it likely, unleſs he ſtood in one or other of thoſe charac- 
ters, that he would have incumbered himſelf with ſuch an ad- 
venture as negroes, which were ſo foreign to the avowed pur- 
poſe of his voyage, and could not have eſcaped detection. 
Secondly, at all events there was a deviation in this caſe before 
the barratrous intent commenced, which is ſufficient to diſcharge 
the under- writer; for either the captain never intended to go to 
New Orleans at all, in which caſe, by a variety of authorities, there 
was no inception of the voyage inſured, though he navigated 
for ſome time in the ſame tract: or he did not quit the inten- 
tion of going there till after he had returned in his boat from 
New Orleans, and had found that he could not land his cargo 
of negroes. In the latter caſe he was guilty of a deviation, before 
the barratrous intent commenced, in putting the ſhip the ſmalleſt 
degree out of her courſe, which he muſt neceſſarily have done 
in bringing her to an anchor previous to his going up the river 
in his boat; for that was entirely beſide the purpoſe of the 
voyage inſured, and was a wilful dereliction of the voyage for 
a time; and there can be no diſtinction between a greater and 

a leſs deviation. | 0 
Lord KEN TON, Ch. J. The concluſion which the jury have 
drawn by their verdict is that this was barratry, and the queſ— 
tion now is whether the evidence be ſufficient to ſupport that 
concluſion. The firſt point to be conſidered is whether Rat: 
can be taken to be the owner of the ſhip. Now as to that he 
was clearly proved to be the captain; but there was no proof 
whatever of his being owner. And if that fact were neceſſary 
to conſtitute the defence of the underwriter, the affirmative 
proof lay upon him. If we were to infer any thing, it would 
be the contrary; for Rati acted as captain; the letters ſpeak 
of him as having been once before conſgned to the houſe of 
Taylor and Montford; He is therein treated as a criminal who 
had run away with the ſhip and cargo. It is ſufficient how- 
ever 
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ever to ſay that there was no proof of his being owner. Then 
the next queſtion which atifes is, whether the ſhip going 
out of her courſe is to be attributed to deviation or bartarry ? 
Upon this head the queſtion was well put at the bar, when did 
the barratry commence? It commenced when he firſt went 
_ out of the due courſe of his voyage in violation of his duty; 
and the verdi& of the jury was founded upon that ground. 

As HORST, J. The queſtion is, whether the plaintiff's evi- 
dence were ſufficient to be left to the jury as to the bartatry of 
the maſter? As to which the fact ſtands ſimply thus; the ſhip 
in queſtion was put up as a general ſhip, of Which Ra? was 
ſtated to be the mafer ; that primd facie then ſuppoſes him not 
to be the ow#rer. Then the rule of evidence applies in this caſe, 
that the affirmative is always to be proved by thoſe whoſe in- 
tereſt it is to prove it. Here it was the plaintiff's intereſt to 
prove that Rati was the maſter, which he did accordingly ; if 
then it were for the defendant's intereſt to prove that he was 
alſo owner, it was incumbent on him to ſhew it: but there 
being no evidence of that fort, the jury did right- in finding 


him guilty of barratry on the facts which were in evidence 


-before them. 

BuLLER, J. Barratry is a queſtion of law which, like other 
queſtions: of law, arifes out of facts, and has been well ſettled. 
In one ſenſe of the word it is a deviation by the captain for 
fraudulent purpoſes of his own; and that is the diſtinction be- 
tween deviation, as it is generally uſed, and barratry. - Ther 
the queſtion is, whether the captain in this caſe deviated with a 
fraudident view, fo as to conſtitute barratry upon the evidence 
given in the cauſe. That will depend upon two queſtions ; 
Firſt, what it is neceſſary for a plaintiff to prove upon a declara- 


tion for the barratry of the captain; and Secondly, what evidence 


there was in this caſe of fraud in the captain. ft, It appeared 
chat the ſhip had been put up as a gertral ſhip; ready to take the 
goods of any perſon to the port to which ſhe profeſſed to be 
deſtined; the owner of goods therefore may in ſuch a cafe be 
{uppoſed, in general, to be an entire ſtranger to the ſhip ; he 
deals with the captain qu captain; he knows him in no other 
character; he: acts under the information of the advertiſement 
which is uſually put forth on thoſe occaſions, wherein Rati was 
in the preſent inſtance deſeribed to be maffer. By the terms too 
of the policy the underwriter contracted to indemnify the 


Pleintiff againſt the barratry of this very man. Incaſe then of 


Vol. IV. L a loſs, 
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1790. a loſs, what is incumbent on the plaintiff to prove? He muſt 
— prove the ſubſcription of the underwriter, his own intereſt in 
Ros the goods, his ſhipping them on board the veſſel, deſcribed in 
HuxTza. the policy, and the loſs of them in conſequence of ſuch an act 
by the captain as amounts to barratry, that is, that he went 
out of the courſe of his voyage for a fraudukent ' purpoſe. It 
| was not incumbent on the plaintiff to prove that the captain 
was not the owner, for that would be calling on him to prove 
a negative; and if the captain were not the owner, it is im- 
material who was. Proof of that fact, which operates in diſcharge 
of the other party, lies upon him. I agree that, if the captain 
had freighted the ſhip for the voyage, he could not be guilty 
of barratry ; but the proof of ſuch fact hes equally on the de- 
fendant. It 1s then aſked, why it ſhould not be preſumed 
that the captain went out of his courſe by the directions of his 
owner, if he had any? The reaſon is plain ; becauſe the Court 
cannot preſume fraud in another perſon. The cafe put of an 
indiament for burglary does not anſwer the purpoſe for which 
it was cited. For ſuppoſe the goods were not actually taken 
and carried away, obſerve what would be ſufficient to be proved; 
the fact of breaking and entering the houſe ; and whoſe houſe it 
was; and that it was in the night; becauſe all theſe circum- 
ſtances are ſpecifically alleged in the indiament, and they 
are all affirmatives; then the intent with which theſe fads 
were done is equally material: but if the proſecutor prove all 
the former circumſtances, it is a queſtion for the jury to de- 
termine whether he did not enter with the view of ſtealing 
the goods, unleſs the party accuſed can ſhew to their ſatisfac- 
SE. tion that his intent was innocent. That brings me to the 
next queſtion, which in my opinion is the moſt material one 
here, namely, what was the view of the maſter when he ſunk 
his anchor at the mouth of the river My/iſippt ; for if it were 
done with a fraudulent view, I hold that the. very ſinking of 
his anchor was an act of barratry. His intent in ſo doing was 
a queſtion for the jury, and they have found by their verdict 
that it was with the barratrous intention charged. It appears 
that he had ſome negroes on board belonging to himſelf, which 
he wiſhed to have diſpoſed of at New Orleant, but finding 
upon going up thither in his, boat that he ſhould not be able 
to do ſo, he returned back again to his ſhip, and immediately 
failed for another port. Then is it too much to ſay that he went 
to New Orleans for the purpoſe of his own private advantage, 
_” | 3 and 


IN THE THIRTY-FIRST YEAR OF GEORGE HI. 
and that the ſtopping the courſe of his ſhip was for a fraudu- 
lent- purpoſe ? Does it not prove clearly that when he dropped 
his anchor he did not intend going to New Orleans, unleſs it 
ſuited his own private advantage? The evidence too to be col- 
lected from the letters ſhews that he was conſidered as a thief 
and criminal, and purſued as ſuch ; and that all the perſons 
concerned treated him in the character of maſter only. 

GRosE, J. of the ſame opinion. te 
Rule diſcharged. 


Dos on the Demiſe of Willis and Others 


apain/} 
MarxTin and Others. | 


Wight on the joint and ſeveral demiſes of Richard Legg 
Willis, James Willis, Bethia Ann Willis, and Mary Willis, 
And on the trial at the Summer Aſſizes at Winche/ter 1789, 
before Buller J. a ſpecial verdict was found, ſtating in ſub- 
ſtance, as follows ; | 


That Bethia Legg, being ſeiſed in fee of the premiſes in 
queſtion, on her intended marriage with Richard Willis, by deeds 
of leaſe and releaſe, dated the 14th and 15th of February 1757, 
between Richard Willis of the firſt part, Bethia Legg of the ſecond 
part, and Peter Bracebridge and Robert Willis of the third part, 
conveyed to Bracebridge and Robert Willis and their heirs to 
the uſe of herſelfin fee till marriage, and afterwards, to her ſole 
and ſeparate uſe for life, without impeachment of waſte, and 
not to be ſubjet to the control or debts of her huſband ; re- 
mainder to the uſe of Richard Willis for life, without impeach- 
ment of waſte ; remainder to the uſe of all and every the child 
or children or ſuch of them of Richard Willis and Bethia for 
ſuch eſtates and intereſt &, and in ſuch parts, ſhares, and 
proportions as Richard Willis and Bethia ſhould by deed appoint, 


ſhould be paid to the truſtees (and not the ſettlors) and inveſted in the p 


other eſtates to the ſame uſes, were not ed, the 


do; for the principal is civilly reſponſible for the acts of his agent. 


TJ" HIS was an ejectment for ſome premiſes in the /e of 
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the marriage WA 22 
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a 
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as the huſ-- —_— 
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wife ſhould 
appoint, and 


ment, to the 
uſe of all and 
every the child 
or children, 


ally, i 
more than one, as tenants in common, and if but one, then to ſuch only child, his, or ber, Ws Ll for 


ever ; remainder over: in the deed was contained a power enabling the ſettlors to revoke the uſes 
of the ſettlement, and the truſtees to ſell the eſtate, and convey it to a purchaſer, /o as the purchaſe- money 
of other lands to the 
ſame uſes ; it was held that the remainder to the children vas @ weſted remainder in fre, liable however to be 
deveſted by an appointment by the parents ; and conſequeatly (no appointment having been made) that 
the remainder to the children could not be defeated by a deed of revocation by the parents and a convey- 
ance by them and the truſtees to a purchaſer, who paid the conſideration- money to the ſettlors (not to the 
truſteesz which was never laid out in the purchaſe of any other lands.— That power of revocation was 
conditionat; and as the conditions, namely, the payment of the money to the truſtees, and the ſettling of 

th deed of revocation was a nullity,—Fraud will 
vitiate any tranſaction, though the principal do not perſonally take auy part in the fraud, if his agent 


and 
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1790. and for want of ſuch appointment, then to the uſe of the child 
— or children of Richard Willis and Bethia in ſuch parts ſhares 

Doe and proportions, and for ſuch eſtates and intereft, as the ſur. 
120 vivor of them thould by deed or witl appoint, and for want of 

ſuch appointment then to the uſe of all and every the child, or children, 

equally, ſhare and ſhare alike, to hold the fame, if more than one, 

as tenants in common, and not as joint-tenants, and i, but one child 
then to ſuch only child, his, or her, heirs or affigns for ever; and in 

default of ſuch iſſuę, then to the uſe of the ſurvivor of Richard 

Willis and Bethia, in fee. The deed contained the following pro- 

X . That, in caſe the ſaid Richard Wilks and Bethia his intended 
XX £4: ite, or the ſurvivor of them, ſhould at any time thereafter be 
_—_ r defirous to make ſale of the ſaid manor c, or any part thereof, 
4 then and in ſuch caſe it ſhould and might be lawful to and for the 
ſaid Richard Willis, and Bethia his intended wife, or the ſuryivor of 
them, at any time or times thereafter, by any writing or writings 
to be ſigned or ſealed by the ſaid Richard Wills and Bethia his 
intended wife, or the ſurvivor of them, to revoke and make void 
all and every, or any, the uſe and uſes, traſt or truſts, eſtate or 
eſtates, therein reſpectively before limited, and declared of and 
concerning the ſaid manor &, with the appurtenances ; and for 
the ſaid Philip Bracebridge and Robert Willis, or the ſurviver of 
them, his heirs or aſſigns, 20 fell and diſpoſe of the ſame, for the 

* beſt price that could or might be had or gotten for the ſame, 
and convey the ſame to a purchaſer thereof, /o as that the purchaſe 


money thereyf ſhould be paid into the hands of the ſaid Philip Brace- 
bridge and Robert Willis, or the ſurvivor of them, his irt and 


his intended wife, or either of them, to be laid out and inveſled by the 

ſaid Philip Bracebridge and Robert Willis, or the ſurvivor of them, 
his heirs or aſſigns, in the purchaſe of other freehold meſſuages, lands 

&c, at the requeſt of the ſaid Richard Willis. and Bethia his in- 

tended wife, or the ſurvivor of them, to be ſettled to the ſame ce, 

truſts, intents, and purpoſes, as were therein before limited t-. 
It was alſo. provided that the truſtees. might inveſt the purchaſe- 

money in government or other ſecurities in.their names, and 
pay over the dividends to the perſons who would have been 
entitled to the profits of the real eſtates. And for the ſecuri- 
ty of the purchaſer of the eſtate, it was agreed that the 
payment of the purchaſe- money unto the truſtees c, ſhould 

diſcharge ſuch purchaſer, notwithſtanding any lots or mif ap- 

| | plication, 

1 


Mud and not into the hands of the ſaid Richard Willis and Bethia 
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| 
| 
a 
; 
; 
| 


IN THE THIRTY-FIRST YEAR OF GEORGE II. 41 


lication that might happen to ſuch purchaſe- money. The 1790. 
—— ſet forth that on the gd March 1757 the marriage 
between Richard Willis and Bethia Legg took effect; and that Dos 
they had ſeveral children (to wit) Richard Legg Willis, their Mazris.. 
eldeſt fon and heir, James Willis, Bethia Jun Willis, and Mary Sw of Hee 
Willis, the leſſors of the plaintiff; and alſo one Thomas Willis, Ao <5< 453 e. 
ſince deceaſed. That Robert Willis ſurvived Philip Bracebridge, ad ad 
his co-truſtee, and by will appointed Mary Willis his widow, 
and Richard Willis, his brother, executor and executrix thereof, 
and in January 1765 died leaving Robert Willis an infant, his 1 . 
only ſon and heir at law; which laſt mentioned Robert Willis _ „ 
at the time of executing the indentures of 14th and 1 5th April * e, 77 . 4 

" N M nn, e. 

1767 hereafter mentioned was of the age of five years. That Pg one 1, fact" 2om 
on the 17th of September 1766 the firſt mentioned Richard Willis, . jor Amr 4 * 
the leſſor's father, being inſolvent or much embarraſſed in his 7 orgy es Mm . 
circumſtances, contracted and agreed with Fo/eph Martin, now +3 ee , 
deceaſed, for the ſale of the ſaid manor, c, for 7680/; and that 4:66 
before and at the time of making the contract, and from thence 
and until and at the time of executing the indentures of 
the 14th and 15th April 1767 hereafter mentioned, Fo/eph 
Cruttenden, attorney at law, and one of the ſolicitors of the 
Court of Chancery, war the general agent of the ſaid Foſeph Mar Mag 
tin, and acted as ſuch agent in the tranſaction hereafter mentioned, >, _ arg c-——; 5 
That Cruttenden was alſo the agent of the firſt mentioned Richard 3 r 
Willis (the leſſors' father) in this particular iranſaction. That on the 37 
17th of February 1767 Cruttenden, who had previouſly received, =. 4 r 

e 6 <a> apes Cor. tin 

and had in his cuſtody, the marriage ſettlement of the ſaid >" 55 e. 
Richard Willis and Bethia Wilks his wife, and the title deeds / ==; 1 4 
of the ſaid manor c, preſented a petition on behalf of the aſh omg —— a 

firſt mentioned Richard Willis and Bethia his wife to the Right 
Honourable Charles Lord Camden, then Lord High Chancellor 
of Great Britain, ſtating (amongſt other things) to the effect 
herein before mentioned, and that were the ſaid petitioners to 
exerciſe the power ſo given to them of revoking the uſes and 
truſts of the ſaid recited ſettlement, for the purpoſe of making 
a ſale of the ſaid manor, &c, ſo ſettled as aforeſaid, yet as there 
was no power given to them to limit or declare any new or other 
uſe or uſes, either to the petitioners, or their heirs, or otherwiſe, 
do as to convey a good legal title to a purchaſor, the petitioners 
were adviſed that, on fuch revocation being executed, the legal 
eſtate would refult unto, and become veſted in, the faid Robert 
Wills the infant, as heir of the ſurviving truſtee, in truſt to 
Vor. IV. ; M | | con- 
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1 1790. convey the ſame to a purchaſer, purſuant to the power before 
| — mentioned; in which caſe it was apprehended that the ſaid 
| Dor Robert Willis the infant would become an infant truſtee within 
| Mi the ſtatute of the 7th of Arn. (a) intitled An Act to en- 
3 able infants who are ſeiſed or poſſeſſed of eſtates in fee, in truſt, 
or by way of mortgage, to make conveyance of ſuch eſtates ;” _ 
ſtating alſo that a doubt had ariſen upon the conſtruction of the 

latter proviſo in the ſettlement, to whom the purchaſe money 

ſhould: be paid, and by whom laid out, and inveſted, in the 
purchaſe of land to be ſettled to the uſes of the marriage ſettle- 
ment; that the petitioners were deſirous that the agreement 
entered into with Martin ſhould be carried into execution; that 
a good legal conveyance ſhould be made of the manor, c, unto 
the ſaid Martin and his heirs, diſcharged from the uſes and 
truſts of the ſettlement ; that the purchaſe-money ſhould be paid . 
to the executors of the ſurviving truſtee, to be inveſted according 

to the truſts of the ſettlement ; and therefore praying that it 

might be referred to one of the Maſters in Chancery, to examine 

and certify whether the ſaid Robert Willis the infant were a 

truſtee within the act; and that upon the Maſter's Report, ſuch 

further orders might be made as to the Lord Chancellor ſhould 

, 74  ”7 76; ſeem meet. The verdict then ſtated an order of reference dated 
WE od 17 February 1767 to Mr. Lane, one of the Maſters in Chancery, 
| to examine and certify how the ſaid manor, fc, were veſted in 
the ſaid Robert Willis the infant, and whether he were an infant 

truſtee within the at; and that Cruttenden attended the ſaid 
Maſter Lane upon the order of reference as {ſolicitor for the firſt 

mentioned Richard Willis and Bethia his wife, and alſo as ſolicitor 

25 fu for Robert Willis the infant. The verdict then ſtated that the 
_— _—_—y ere, Maſter reported on the 23d of March that Robert Willis the ſon 
was an infant truſtee within the meaning of the act; but no 
© [notice was taken in the report of the proviſo for revoking the 
rene Ss OT the ſettlement, or of the application of the purchaſe-money, 
. — or of any doubt ſuggeſted in the petition. Upon the making of 
A Pape — this report, Cruttenden preſented another petition on behalf of 


AG oper Richard and Bethia Willis to the Lord Chancellor, reciting the 
order of reference, and the Maſter's Report, and praying that 
. FOES the Report might be confirmed; and that upon payment by 


| er ee. Martin of 76801. unto the executors of Robert Willis, the ſur- 
K 4 | viving truſtee, to be by them inveſted according to the truſts of 
| 25 Fe af the ſettlement, Robert Willis, the infant, might be directed to 
22 — — (4) 7 4. e 19 135 CADE 
Wl e . 1 . hein 
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Join in a conveyance: of the manor, Vc, to Martin, diſcharged 1790, 
of the truſts of the ſettlement. That, previous to the hearing of 
the petition, Crultenden prepared and delivered a brief to counſel Dor 
for Richard and Bethia Willis, and another brief to another coun- 22 AY 
ſel for Mary Willis and Richard Willis the executor and executrix, 
containing merely a direction for him (if neceſſary) to conſent on 

their behalf to the prayer of the laſt petition. ſo far as the ſame 
concerned the executors, and another brief to another counſel 

for Robert Willis, the infant, containing merely a direQion for 

him to ſubmit on behalf of Robert Willis, the infant, to ſuch 

order as the Court ſhould make in reſpect to him on the laſt pe- 

tition. That on the hearing of that petition on the 20th of Zo Le 17, £265, 
March 1767, the Lord Chancellor made an order, whereby, after He. FR , 
ſtating the report, and that counſel for the petitioners and Robert, 5 .. « | 
Willis the infant had attended on that day, and that the counſel © ed 7 
for Robert Willis, the infant, did not oppoſe the prayer of the 

laſt petition, the Lord Chancellor ordered that the Maſter's 

Report ſhould be confirmed, and that Robert Willis, the infant, 

according to the report ſhould convey the premiſes purſuant bo | 

the act of parliament ; which laſt mentioned order was made by 

the Lord Chancellor before any revocation of the uſes created by 

the indenture of the 15th of February 1757. That on the 311t E £ 22 
of March 1767 by a certain deed or inſtrument in writing, pre- . EX; 2 
pared by Cruttenden, and indorſed on the indenture of the 15 tu — 

of February 1757, and duly executed by the firſt mentioned 

Richard Willis and Bethia his wife, they by virtue and in purſu- 

ance of the power and authority in the laſt mentioned indenture 

contained, and by force and virtue of all other powers c, re- 

voked and made void all and every the uſe or uſes, H, in the 

laſt mentianed indenture limited and declared of and concerning 

the ſaid manor, Cc, which by the laſt mentioned indenture, and 

the leaſe for a year thereby referred to, were granted, releaſed, 

and conveyed by Bethia Willis to the ſeveral uſes, and for the 

ſeveral purpoſes in the ſame indenture mentioned, ro the intent | 
and purpoſe that the fee-ſimple and inheritance thereof might be 
fold and conveyed according to the true intent and meaning of | 
the laſt mentioned indenture and of the parties thereto. The 2 ge As er | 
verdict then ſet forth indentures of leaſe and releaſe dated the T π TT 
14th and i th April 1767, which were prepared by eee . xy * ,, | 
and made between Robert Willis, the infant, of the firſt part, Ces 2 . 
Mary Willis, widow, and Richard Willis, executo> and executrix 474%; . ... 


of che ſecond part, the firſt mentioned Richard Willis and Bethia' n 8 
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then ſtated that Martin had. enſonally no intention to defraud the 
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N £2 | children of the firſt mentioned Richard Willis aud Bethia bis wife, or 


prom ———_— wo ²˙ .. hn. Coane. oo AS» — * 
— — — —•—ũ— * _— N " 


44 CASES IN MICHAELMAS TERM 
1790, his wife of the third part, and Martin of the fourth part, by which, 
—> in conſideration of 76807.” paid by Martin to Robert Willis, the 

Dos infant, and Richard Willis and Mary Willis the truſtees and exe- | 
N cutors, before named, or to one of them, with the privity and 
conſent, and by che direction, and appointment, of the firſt men- 

tioned Richard Willis and Bethia his wife, Robert Willis the infant, 

by virtue of the ſaid act of parliament, and in obedience to the 

order made in purſuance thereof, with the privity and conſent, 

and by the direction and appointment, of the firſt mentioned 

Richard Willis and Bethia his wife, granted, bargained, ſold, and 

releaſed, and the firſt mentioned Richard Willis and Bethia his 

wite, by virtue of all powers and authorities granted to them, OÞ 

either of them, implied, reſerved, of appertaining, limited and 
appointed, granted, bargained, ſold, releaſed, ratified, and con- 

| firmed the ſaid manor &c, to Martin in fee. That upon the 

HT 5 execution of the laſt mentioned indenture, the ſum of 5 180/. 

Hee fon y mem, os part of the conſideration. money, was paid by a draft or check 
cor145 444 drawn by Martin on the houſe of Meſſrs. Martin and Co. (in 
*-1 £14. 4 "which houſe Foſeph Martin was then a partner) in favor of the 
3 3 firſt mentioned Hichard Willis, or bearer; and which draft or 
check was delivered by Martin to Cruttenden, and by Crutten- 
ACC boy . den for fourm's ſake to Richard Willis and Mary Willis executor 

/ * 


2 and EFecutrix, and by them (Richard Willis and Mary Willis) to 


FACS ton be A] Robert Wilks, the infant, for form's ſake; and that the draft or 
ebe. check was finally taken from Robert Willis the infant by the firſt 
| mentioned Richard Willis, in the preſence of Cruttenden, and by him 

the firſt mentioned kichard Willis applied to his own uſe; and that the 

reſidue of the conſideration money was duly paid by Martin, in 

ſatisfaction of a mortgage on the manor, tc, charged thereon be- 

” fore the making of the indenture firſt mentioned. The verdict 


of Lf rar6-$5 to defeat the ſettlement, but that Crutteuden, being ſuch agent as 
He 44 ><. aforeſaid, and the firſt mentioned Richard Willis, fraudulently combined 
e na to . procure the purchaſe-money to be paid into the hands of 
: the firſt mentioned Richard Willis, and which was accordingly effefted 
by means of the proceedings aforeſaid, and .which proceedings were 
by Cruttenden and the firſt mentioned Richard MWillis calculated 
for that purpoſe ; and that no part of the purchaſe-money was ever 
laid out, or inveſted, by Robert Wills, the infant, or any, other. perſon 
or perſons, in the purchaſe of other freehold meſſuages, lands, Ne, pur- 
fuant to the proviſo in that behalf contained in the indenture of 
hb - "ue 
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the 15th' of February 1757. The verdict then ſtated that in 


his wife to Fo/epb Martin: That on the 21ſt of December 1 777 


Heirs upon certain truſts therein mentioned, and died in March 7 
1776; on whoſe'death the defendants entered Oc. In 1778 


alſo died, without making any appointment by virtue of the 


not return till the latter end of the year 1785; James Willis was 


the age of 18 years; and Mary Willis is ſtill an infant. Thomas 
. Willis, having furvived Richard Willis and Bethia, died in 1782, 
being then an infant; after whoſe death and within five years 
next after Richard Legg Willis returned to this country, and 
James Willis and Bethia A. Willis, attained their refpeQive 
ages of 21 years, and before the time when r, they the ſaid 
Richard Legg Willis, F. Willis, B. A. Willis and M. Willis, in 
due form of law entered Vc, in order to avoid the fine; and 
. thereupon became ſeiſed c, and being ſo ſeiſed, cauſed an action 
to be commenced for trying the title c, within one year next 
after ſuch entry, which action is now proſecuting with effect, 
according to the form of the ſtatute &c. And after ſach entry, 
and while they were ſeiſed, they demiſed to the plaintiff c, who 
entered, and was poſſeſfed thereof until the defendants - entered 
and ejected him c. But whether Vs. 

This verdict was argued three ſeveral times; frt by Tekyll 
for the plaintiff, and Gibbs for the defendants, in Hilary Term 
1790 a ſecond time by Watſon Serjt. for the plaintiff, and by 
Lawrence, Serjt. for the defendants, in Eaſter Term laſt; and 


of the defendants; 


mitations to the children of Richard and Bethia-Willts, ereated 
by the marriage ſettlement, were not concurrent contingeut re- 
mainders to wait for the death of the ſurvivor of the father and 
mother, but were ve/fed remainders in all and every the children 
as they came in ce, though liable to be deveſted during the life 
of the father or mother by a legal appointment. 2dly, In 
default of appointment, all the children took @ fee and not 
Vor. IV. N merely 


Hilary term, Geo. 3. a fine fur conuſumce de droit come ceo Ac. was 73 
ſevied of the premiſes in queſtion by Rirhard Willis and Bethia = Bebe Ss 


then an infant, of the age of 19 years; Bethia A. Willis was of 


on this day by Morris, for the plaintiff, and Wilſon, on behalf 


45s 


1796. 
D. 


againſt 


ManTin.. 


 Foſeph Martin by wilt deviſed" to the defendants and their 27 2 7 FEET 
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2 e 
power contained in the releaſe of February 1757. On Richard % 2 2 


jpillibs death Richard Legg Willis was beyond the ſeas, and did Z eee, 


5 


Ar for the 1 plaintiff, The li- —— 
guments for the leſfors of the plaintiff. Firſt, e li a — - 


CASES IN MICHAELMAS TERM 
merely fates for life. zdly, The leſſors of the plaintiff were 


—— not barred either at common law, or by the operation of the 
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ſtatute of Ann (a), even if the whole granſaction had been bond 
. fide. Athly, Certainly not, as the tranſaction was fraudulent ; 
for though the verdict negatives a perſonal fraud in Martin, yet 
in point of law he is involved in the fraud by the act of Crutten- 
den, his agent. 5thly, But, even if the deed of revocation were 
nevertheleſs valid, the legal eſtate reſulted to the releaſees. Firſt, 
The premiſes are limited to the wife for life, remainder to the 
huſband for life, remainder in fee to veſt on the birth of the firſt 
child, ſubject on the birth of other children to be proportion- 
ably deveſted and expand; and liable to two powers apparently 
controling the operation of the deed; the one, to revoke old 
uſes, the other to appoint 1n portions ; the firſt giving or leaving 
to the releaſes an eſtate; the latter not ſo applying as to ſuſpend 
the veſting of the remainder. 'This queſtion ariſes on a marriage 
{ettlement, the great object of which was to make a proviſion for 
the children: Now if the want of an appointment were to ſuſpend 
the veſting of the remainders during the lives of the father and 
mother, and make them contingent, it would be in the power 
of the parents to diſinherit the children altogether, and thus the 
primary object of the ſettlement would be defeated. But this 
defect may be remedied by conſidering the releaſces as truſtees to 
preſerve the contingent-remainders, though not ſpecifically made 
o. For in caſes where eſtates are deviſed in truſt, there is no ne- 
ceſſity for particular truſtees to preſerve the contingent limita- 
tions ; the freehold in the truſtees in the general is ſufficient for 
the purpoſe. Truſtees in ſuch caſes have a fee where the pur- 
poſes of the truſt require it, though there be no ſpecific words 
of limitation. 1 Vez. 268. 491. 3 Burr. 1686. Hyphins 
v. Hopkins, Caſ. temp. Talbot 44. and 1 Ath, 581. The ſtatute 
10 & 11}. 3. c. 16. /. 1. is a legiſlative expoſition of this 
principle; for that declares that, where an eſtate is by a 
ſettlement limited in remainder to the firſt and other ſons 
of any perſon, with remainders over to the uſe of any other per- 
ſon, any ſon or daughter of ſuch perſon born after the deceaſe 
of the father may take ſuch eſtate as if he had been born in the 
life-time of the father, though no eſtate be limited to truſtees to 
preſerve contingent remainders. Here the eſtate limited to the 
truſtees was a truſt and not an uſe; or if it were an uſe, it was an 
uſe executed in them: for otherwiſe the eſtate limited to the wife 
for her fole and ſeparate uſe could not be ſecured to her, but 


(a) 7 An, Co 19. 
muſt 
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mult fall under the huſband's control. A remainder muſt veſt. 
during the exiſtence of the particular eſtate ; if to perſons in ee, 
it veſts preſently ; if to perſons not in gfe, it is contingent: yet 
thoſe contingent uſes, when they happen, veſt by zzterpoſition, if 
the firſt eſtate for life which ought to ſupport them be not diſ- 
turbed. The doctrine of veſting by interpoſition is laid down 
in Napper v. Sanders, Hutt. 119. Chudleigh's Cafe, 1 Rep. 133. In 
Napper v. Sanders, there were two prior contingent remainders, 
and the third veſted: Now here if there were no appointment. 
by the parents jointly, or by the ſurvivor, for want of fuch ap- 
pointment the remainder over was veſted. So in Lord Derby's 
caſe, Lit. Rep. 370. where a remainder is limited to a perſon in 
eſſe, ſo as to depend on a contingency, this contingency may be 
conſidered as confined to ſuch remainder without extending to 
ſubſequent limitations. Tracy v. Letheulieur. 3 All. 774. So 
here if the limitation depending on the appointment of the 
parents, or the ſurvivor, failed for want of appointment, the limi- 
tation over took effect. The two firſt are contingencies, but do 
not affect the third limitation for want of appointment. This 
caſe is diſtinguiſhable from that of Loddington v. Kime (a), and 
cannot therefore be governed by it. Here the limitation to the 
children became veſted on the birth of the firſt child, liable 
however to be deveſted on the ſubſequent births of the younger 
children. And it was admitted in that caſe (5) that if the te- 
nant for life had had a ſon, ſuch ſon would have taken a veſted 
remainder. Now here a child was born before any a& was 
done to bar the remainders. If A. make a feoffment to the uſe 
of his wife that ſhall be, and his firſt begotten ſon, for their lives, 
and 4. afterwards marry, his wife ſhall take the whole ufe, and 
af he afterwards have a ſon, that ſon will take jointly with the 
wife. Dy. 339. Bac. Law Tr. 351. The Earl of Ehe v. Temple. 
1 Lord Raym. 310; and Matthews v. Temple, Comb. 467. are to 
the ſame effect. It is no objection that theſe eſtates com- 
mence at different times. Oates v. Fackſon, 2 Stra. 1172. 
Co. Lit. 188. Had the power of appointment in this caſe 
been executed, theſe intereſts of the children would have been 
deveſted: but there was no appointment; and therefore as the 
truſt ſtill continued to ſupport the remainders, and as the words 
of inheritance on the conſtruction of truſt deeds are referable to 
the firſt mentioned claſs of iſſue, the remainder to theſe children 
was veſted. The power of appointment was no more than a 


(a) Lord Raym. 203. Salk, 224 Jin. (5 Lord Raym. 208. 
Ar. Title “ Remainder” pl. 23. 
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dormant power, and till that was exerciſed, the remainder 


veſted /ub modo. It is not the uncertainty of taking in poſſeſſion 


- which makes a remainder contingent; for he in remainder may 
in any caſe die before the determination of the particular eſtate, 
but the chance of . ſuch a caſualty would not make his intereſt 


leſs veſted. So where an eſtate is limited to A. for life, remain- 
der to his firſt and other fons in tail, remainder over to the firſt 


and other ſons of B.; upon the birth of a ſon of B. the remain- 
der would veſt in him, liable to be deveſted on the birth of a 
ſon of 4. There is no diſtinction between that caſe and the 
' preſent. Here the remainder veſted in intereſt on the birth of 


each child, liable to be diminiſhed as to the grartum only on: 
the birth of other children, unlefs ſome act were done, namely, 
an appointment by the parents to any particular child or chil- 
dren ; and the Court will always lean againſt. conſtruing remain- 


ders to be contingent ; for it is a general rule not to permit the 
fee to be in abeyance. longer than is abſolutely neceſſary. And 


beſides the intention is liable to be fruſtrated in ſuch caſes, by 
leaving it in- the power of the tenant for life to defeat the ſub- 
ſequent limitations in all. caſes where truſtees to preſerve the con- 
tingent remainders are not interpoſed. Carter v. PFarnardiſton, 


1 P. Nins. 5 16, 517. But the caſe of Cunningham v. Moody (a) is 
expreſsly in point: there money having been agreed on à mar- 
xiage to be laid out in the purchaſe of lands to the uſe of the huſ- 


band and wife for life, remainder to the children in ſuch pro- 
Portions as the parents ſhould appoint, aud in default of ap- 


PHbointment to all. equally, Lord Hardwicke ſaid, that the power of 


appointment did not prevent the ſubſequent eſtates from. being 


veſted, though liable to be deveſted on appointment. This was 
a caſe determined by Lord Hardwwicke on great conſideration, and 
upon a review of the opinion which he had before thrown out in 


3 v. Lord Conway;(b), and is therefore the more to be relied 
: The ſame authority tao conſiderably ſhakes the ſecond re- 


foluti6n: im Leonard Lovie's caſe (c); of which it may alſo be 


obſerved that it is merely. the Hier opinion of the Chief juſtice, 
and extrajudicial, it not being the point immediately before the 
Court. Secondly, the. children took a fee in default of appoint- 
ment, and not merely ęfates for life. The limitation was (far 
ant of appointment) © to the uſe and behoof of all. and every 
the ſaid child ar. children, equally, ſhare and ſhave. alike, to have 


and to hold the ſame, if more than one, as tenants in common, 


(a) 1 Ves. 124. 4) 3 Barnard, 153. (e) 10 Rep. 85. 4. 
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And not as joint tenants, and if but one child, then to ſuch only 


of the parties : and the intention in this caſe may fairly be col- 
lected from the whole deed to be this, that the child or children 
of the marriage, whether one or many, ſhould take a fee; 
for if the ſeveral children (there being more than one,) took 


would take nothing. The two branches of this ſentence, on 
which the queſtion ariſes, may be coupled together, and then 
the word © heirs” may be taken as relative to both. This may 
be eaſily done, and the ſame rendered complete, by putting the 
words “ to hold the ſame if more than one, as tenants in com- 
mon, Vc, and if but one child then to ſuch only child” into a 
| parentheſis ; and then it will run thus, © and for want of ſuch 
« appointment, then to the uſe of all and every the child or 
children, equally, ſhare and ſhare alike, his or her heirs and 
„ aſſigns for ever; or the word © their” before the word 
„ heirs” may be ſupplied even in a court of law, in order to 
effectuate the intention of the parties. In Robinſon v. Robinſon (a) 
where an eſtate for life and no longer was expreſsly limited to the 
firſt taker, the Court held that he took an e/tate tail in order to 
effectuate the deviſor's intention. On the ſame principle in 
Evans d. Brooke v. Aſtley (b), where an eſtate tail-male was ex- 
preſsly limited to the three firſt ſons of the deviſor's ſiſter, and 
in default of ſuch iſſue, to every ſon c, the fourth ſon took the 
lame eſtate as the three others. In 3 Bulſt. 127. Croke J. put 
this caſe; a deviſe of Blackacre to the eldeſt ſon and his heirs, 
for his part or portion, and of V biteacre to his youngeſt ſon for 


eſtate in  Whiteacre, that the eldeſt took in Blackacre. As the 
word © heirs” was ſupplied in that caſe, the word © their” may 
in the preſent. Thirdly, that the leſſors of the plaintiff are not 
barred at common law by the ad of the infant truſtee, Robert 
Willis, clearly appears from the preamble of the ſtatute 7 Ann. 

c. 19; which recites that inconveniences had ariſen from the in- 
ability of perſons under age having lands c, only in truſt 
or by way of mortgage, (though by the direction of the ce/tui 
gue truſt, or mortgagor,) to convey any eſtate in ſuch 
lands; and to remedy that inability the ſtatute was paſſed. 


2 (a) 1 Barr. 38. (3) 3 Burr. 1570. 
| Vor. IV. O Neither 


child, his, or her, heirs or aſſigns for ever.“ In the conſtruction 
of deeds as well as wills regard is always had to the intention 


only eſtates for life, and one of them had a child, that child 


his part, omitting the word “ heirs,” the youngeſt took the ſame 
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| 1790. Neither are the leſſors barred by the operation of this 
** flatute lc); for it directs wath great cautzon that all parties 

| concerned ſhall really and ſubſtantially, and not , colourably, 
appear — 4. the court at the making of ſuch order. And in 
the conſtrudion of this ſtatute it has been, determined in- the 
Court of Chancery that they will not make an order but in the 
plaineſt and moſt unequivocal, caſes; namely, where the infant 
is a bare truſtee, not in ambiguous caſes where, the rf is merely 
conſtructive, or the infant has an intereſt in or a claim to the eſtate. Ex 
harte Vernon 2 P. Wms. 549. Goodwin v. Lifter, 3 P. Wms. 387. 
Hawkins v. Obcen, 2 Jex. 559. Now when this order was obtained 
in chancery, there is no pretence to ſay that Robert Willis was a 
truſtee within the meaning of the ſtatute. The uſes of the ſettle- 
(x ment were all executed, and not revoked at that moment: the 


agar} 
Mari. 


order therefore was void; for the ſubject of it was not within 
the juriſdiction of che Court, inaſmiuch as that juriſdiction will 
never be exerciſed but in the caſe of a mere truſtee. If it had 
been otherwiſe, and the uſes had been revoked previous to the 
order, and it had been conſequently intended to be a reſulting 
truſt to the infant, {till it was not a truſt within the definition of 
thoſe truſts under the ſcope of the ſtatute. For it was not a truſt 
merely for the benefit of the father or mother of the leſſors, 
of the plaintiff, who revoked the uſes, but for the benefit of their 
children alſo ; who ſhould have been brought before the Court, 
as parties intereſted, before the making of the order, as is made 
3 by the direct requiſition of the ſtatute. Nor was it a 
truſt merely for the infant 10 convey the eſtate; he was alſo 70 
receive and to lay out the purchaſe-money, which was an act of diſ- 
cretion beyond the capacity of an infant; and for which exerciſe 
of capacity the infant was not a truſtee within the ſtatute. If 


(a) Which enacts that it ſhall and may be 
lawful to and for any ſuch perſon or perſons, 
under the age of one and twenty years, by 
the direction of the High Court of Chan- 
cery, or the court of Exchequer, ſignified by 
an order made upon hearing all parties cun- 
cerned on the petition of the perſon or per- 


ſons, for whom ſuch infant or infants ſhall - 


be ſeiſed or poſſeſſed in truſt, or of the 
mortgagor or mortgagors, or guardian or 
guardians, of ſuch infant cr infants, or per- 
ſon or perſons entitled to the monies ſecured 
by or upon any lands, tenements, or here- 


ditaments, whereof any infant or infants are N 


or ſhall be ſeiſed or poſſeſſed by way of mort- 
gage, or of the perſon or perſons entitled to 


the redemption thereof, to convey and aſ- 


ſure any ſuch lands, tenements, or heredita- 
ments, in ſuch manner as the ſaid Court of 
Chancery, or the Court of Exchequer, ſhall 
by ſuch order ſo to be obtained direct, to 
any other perſon or perſons; and ſuch con- 
veyance or aſſurance ſo to be had and made 
as aforeſaid ſhall be as good and effectual 
in law, to all f intents and purpoſes whatſo- 
ever, as it the ſaid infant or infants were, at 
the time of making ſuch conveyance or aſ- 
ſurance, of the full age of twenty-one years. 


at 
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At be admitted chat this 'eafe cannot be ſupported under the 
ſtatute, but it be contended that it may nevertheleſs be good 
zat common law, and Zouch u. Abbot v. Parſons (a) 'be cited to 
prove it; it may be obſerved: that that caſe is eſſentially differ- 

ent from the -prgfent. There the queſtion was whether an 
Ainfant's 2 by leaſe and releaſe were abſolutely void or 
only voidable. In tlrat caſe the infant was between 16 and 17 
years old; the money was paid into proper hands (on which 


Lord Manfdld laid conſiderable ſtrefs; ) and there was no fraud. 


In the preſent caſe the infant was only five years old ; the money 
-was paid into improper hands; and fraud is found, But, 


Fourthly, whatever confideration this queſtion might have de- 
ſerved had the tranſaction been bond fide," it is found to be fraudu- 
Jent, and therefore the whole is vitiated. As anciently as Tyne” 8 
caſe (5) fraud was held to vitiate a conveyance; judgments are 
alſo void on that ground; warrants of attorney; 2 fr. 1043. 
Caſ. temp. Hardwicke 233. Coup. 728. and Dougl. 186; 
and Fines. Brafon 436, 437. Cro. El. 531. 3 Rep. 80. 5 Rep. 
68. Tothill, q. 12 Rep. 123. Sheph. Touch. 18. and Jenk. 254. 
The hiſtory of the fraud in this caſe is ſufficiently apparent 
on the verdict; the object of it was to procure to Ri- 


chard Willis the produce of the {ale of the eſtate; and this | 


could only be effected by a miſ-repreſentation to the Court 


of Chancery, and by fraudulently concealing in the maſter” 8 


report the application of the purchaſe- money. as directed by the 
pProviſo in the marriage- ſettlement. Crutienden knew that the 
money was never to be laid out in the purchaſe of another eſtate 
purſuant to the proviſo, but to be ſo paid under the direction of 
the Court that the father of the leſſors of the plaintiff might 
receive it; for it is expreſsly ſtated in the verdict that part of 
che money was only paid into the hands of the infant for form's 
ſake, and that it was taken from him by Richard Willis in the 
preſence of Cruttenden. Le Neve v. Le Neve, 3 All. 646. Bro- 
therton v. Hat, 2 Vern. 574. and Jennings v. Blincorn, 2 Vern, 609. 
If it be faid that all which Cruttenden did fraudulently was as 
the agent of Wills, yet the miſcapplication of the L&a yg 
money, to which the fraud tended, was certainly the a& of 
Cruttenden as Martin's attorney; and if Martin were not to 
ſuffer by this, he would derive an advantage from his agent's 
fraud. In Fitzherbert v. Mather (c), it was held that the prin- 


(a) 3 Burr. 1794. | (8) 3 Reps 80. (e) Ade 1 vol. 12. 
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cipal was bound by the miſrepreſentation of his agent. In that 

caſe Aſbbunſt, J. ſaid © On general principles of policy, the act of 
the agent ought to bind the principal, becauſe it muſt be taken 
for granted that what the agent knows the principal knows.” Be- 


ſides here the purchaſe-money was by the expreſs terms of the pro- 
jviſo to be paid to the heirs; the payment therefore to the executors, 
which is here ſtated, cannot be ſupported. This then affects the re- 
” vocation itſelf with fraud, fince it was a feature of Cruttenden's 


HE t2-tb6-- 2 nau, contrivance to aſſiſt the ſale. But if it be ſaid that the revocation 
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may be ſeparated from the ſubſequent application of the money, 
and that as far as reſpects the revocation itſelf it may be ſup- 
ported, it may be inſiſted by way of anſwer that, as the power 
of revocation was not general and abſolute, but merely conditional, 
the deed of revocation was in itſelf void, becauſe neither ac- 
companied or followed by a due appointment. A power muſt 


be ſtrictly purſued ; it is in the nature of a condition, and can- 
not be effectual unleſs all the circumſtances preſcribed by it be 


purſued. 3 Ch. Caf. 66. But here the purchaſe-money was 
neither raiſed, paid, or inveſted, according to the requiſitions of 
the power. And the power of revocation, and the power of con- 
veying, are ſo interwoven that the act of revocation cannot be 


ſupported becauſe it was neither accompanied or followed by 


a conveyance, from the truſtees, and a ſubſequent. re-inveſting 
of the purchaſe-money. to the ſame uſes. The latter was an 
integral part of the condition; it was of the eſſence of the 
power ; and the whole execution of it falls to the ground, be- 
cauſe not preciſely and ſpecifically purſued, If the power were 
imperfectly executed, the revocation is a mere nullity. And 
nothing can be clearer than that if the tranſaction were. com- 
menced with a view to the fraud, no part of it is available to 
any intent or purpoſe whatſoever. As to the fifth point; the 


ſame deed, which gave a power to revoke the old uſes as to the 


premiſes ſettled, preſcribed ſpecifically what freſh uſes ſhould 
be limited, namely, that the truſtees ſhould ſtill have in them 
the legal eſtate for the purpoſe of conveyance to the purchaſer, 
and that the fruit of that conveyance, the purchaſe-money, 
ſhould be re-inveſted by them the truſtees in the purchaſe of 

other eſtates liable to the ſame uſes. The application to the 


Court of Chancery was on a ſuggeſtion that, on the execution 
of the power of reyocation, the legal eſtate would reſult to the 


truſtee: The Court admitted it would ; for the reference to 
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the maſter was merely to report whether the truſtee infant were 
within the ſtatute of Ann. It cannot be contended by .the 


defendant from what is ſaid in Co. Lit. 237, where powers of 


revocation are mentioned as novelties ſince L:ttleton's time, that 
 Bethia Willis had a fee by the revocation, for there is a pro- 
viſion in this deed tantamount in operation to a power to limit 
new uſes, ſince the truſtees are expreſsly to ſtand ſeiſed to that 
effect. They had not merely the /cintila juris, ſpoken of in 
_ Chudleigh's caſe (a); for they were to convey in caſe of a revoca- 
tion, which neceſſarily implies that they were ſtill ſeiſed of the 
eſtate. So that if the revocation were valid, the legal eſtate is 
in the truſtees and did not reſult to Bethia Willts., I fo, there 
was nothing, on which the fine levied by Richard and Bethia 
Willis could operate. Either the fine was infected by the fraud, 
as part of the tranſaction, and void on the grounds mentioned 
in the fourth head of argument; or, if ſeparated from the 
reſt, and the revocation were good, it paſſed nothing to the de- 
fendants' anceſtor, the cognizors having no intereſt to convey. 
Arguments for the defendants. 1ſt. The limitation to the 
children of Robert and Bethia Willis was not a veſted, but a con- 
tingent, remainder ; and therefore, by the deſtruction of the pre- 
cedent life eſtate before the contingency happened, that remain- 
der fell of courſe. Lord Ch. J. Wiles in delivering the opinions of 
the Judges in Smith d. Dormer v. Packburſt (b), in the Houſe of 
Lords, ſtates two heads, under which all contingent remainders 
may be reduced; iſt, Where a remainder is limited to a per- 


ſon not in being, and who poſſibly may never exiſt; adly, 


Where a remainder depends upon a contingency collateral to 
the continuance of the particular eſtate. The birth of the 
children in this caſe made this a contingent remainder of the 
ſecond ſort: for whether all, or which, of the children ſhould 
take, and what eſtates they ſhould have, was a matter perfectly 
undefined by the ſettlement, and depended upon an appoint- 
ment according to the terms of the ſettlement, or the neglect of 
an appointment; either of which is a contingency indepen- 
dent of the de termination of the firſt eſtate, the continuance 
of which had no ſort of connection either with the appointment 
or the neglect of it. But as it was uncertain whether or not 
ſuch an appointment would ever take place, it neceſſarily fol- 
lows that the eſtates which were to take place according to the 
one event or the other muſt be equally uncertain; in the ſame 


(a) 1 Rep. 120. () 3 4th. 139. 
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manner as the example, put by Lord Ch. J. Willes in the caſe 
cited, of the ſetond kind of contingent remainders, where after 
an eſtate for life limited to A. the remainder was to B. in fee 
after the death of J. S. or after F. S. ſhould come from Rome. 
Now here the appointment or non- appointment was equally con- 
tingent and collateral to the continuance of the particular eſtate, 
as the death of J. S., or his coming from Rome, was in the in- 
ſtances there put. According to the ſecond reſolution in Leonard 
Lovie's caſe (a), where the grandfather by indenture limited 
to himſelf an eſtate for life, with power to leaſe c, and to the 
uſe of the performance of his laſt will, and to the uſe of any 
perſons to whom he ſhould deviſe any eſtates, remainder to 
W. L. in tail &c.; this and all the ſubſequent remainders were 
held to be in contingency, and not executed till the death of 
the grandfather. And this has been recognized in other caſes, 
in Loddington v. Kime, 1 Ld. Raym. 208. and in Roll. Abr. So in 
Plunket v. Holmes (b), where the deviſe was to her ſon T. for life, 
[who was alſo heir,] and if he die without iſſue of his body 
living at the time of his death, then to L. and his heirs ; but if 
T. have iſſue living at the time of his death, then the fee to re- 
main to the right heirs of T.; there it was held that T. took an 
eſtate for life, remainder to L. in fee, on the event of 7.'s having 
no iſſue living at his death, remainder to the right heirs of 7. 
on the contingency of his having iſſue; and therefore a common 
recovery ſuffered by T. deſtroyed L.'s contingent remainder. So 
here PVilli, and his wife took eſtates for life, remainder to all the 
children, on the event of there being zo appointment, remainder 
to the appointees, in the event of an appointment ; therefore 
the conſequence is the ſame, and the contingent remainder to 
the children is defeated by the deed of revocation, and the ſub- 
ſequent acts. The caſe of Loddington v. Kime (c) is of the ſame 
ſort. There the deviſe was to A. for life, without impeachment 
of waſte, and in caſe he have any iſſue male, then to ſuch iſſue 
male and his heirs, and if he die without iſſue male then to B. 
and his heirs: the firſt remainder to the iſſue male of A. was 
held a contingent fee; ſo was alſo the ſubſequent remainder to 
B.; not contrary to, but concurrent with, the former, and was 
a contingency with a double aſpect; for if A. had iſſue male, 
then the remainder had veſted in ſuch iſſue male in fee; if he 
ad no iſſue male, at his death the remainder to E. took effect. 


la) 10 Re. 85. a» (“) Sir T. Ræym. 28. (c) 1 Ld. Raym, 203. 1 Sa H. 224. S. C. 
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In like manner this may be ſaid to be a contingency with a 
double aſpect: if the huſband and wife died without making 
an appointment, then the remainder to the children veſted ; if 
with an appointment then the eſtate veſted according to 
' ſuch appointment. And as the power of appointment ex- 
hauſted the whole fee, every limitation over in default of it 


muſt neceſſarily be contingent, and conſequently ſuch was the 
limitation to the children in this caſe, in default of appoint- 
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ment. That this was a contingent remainder appears alſo from 


the definition given by Mr. Juſtice Black/lone (a) of this ſpecies of 
limitation. Remainders (ſays he) are either vgſed or contingent. 
Vefted remainders, or remainders executed, whereby a / preſent 
intereſt paſſes to the party though to be enjoyed in futuro, are 
where the eſtate is invariably fixed, to remain to a determinate 
perſon, after the particular eſtate is ſpent. Contingent or executery 
remainders [whereby no preſent intereſt paſſes] are where the 
eſtate in remainder is limited to take effect, either to a dubious ana 
uncertain perſon, or upon a dubious and uncertain event. To try 
this queſtion by theſe rules: on the birth of a child no eſtate 
became invariably fixed to remain to him as a determinate per- 
ſon, after the determination of the particular eſtate ; but on the 
contrary, as he might have all or none according to the act of 
his parents, as well the perſons to whom the eſtate was to remain, 
as the event, were dubious and uncertain ; ſo that all the cri- 
terions of a contingent remainder are here to be found, and none 
of a veſted one. It is the uncertainty of a remainder's taking 
effect, even though the ſubjet matter ſurvive the particular 
eſtate, which denominates it contingent ; now here though all the 
children ſurvived their parents, yet the power of appointment 
might be ſo exerted as to defeat the remainder limited to them. 
Nor 1s it on the other hand the preſent capacity of taking in 
poſſeſſion as ſoon as the particular eſtate ſhall determine which 
renders a remainder veſted; that was determined by Loddington v. 
Kime; for till the tenant: for life ſhould have a child, the next in 
remainder was capable of taking in poſſeſſion ; and yet there the 
remainder was held to reſt in contingency :- and though it was 
urged that on the birth of a ſon in that caſe the remainder 
limited to ſuch ſon would have become inſtantly veſted, yet that 
was becauſe the non-exiſtence of ſuch perſon was the only thing 
that made the contingency ; whereas here the contingency alſo 
reſts on there being no appointment. As to theſe limitations 
— by way of uſe, that will not make any difference. 


(a) 1 * Cem. 168. 


10 Co. 
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10 Co. 8 5. For though it has been argued that, as this convey- 
ance is by way of uſe, it may veſt and deveſt, that does not alter 


the nature of the queſtion: no authority has been cited to ſhew 
that the remainder to the children in this caſe was a veſted re- 
mainder liable to be deveſted; and whether en be 
veſted or not, which is limited by way of uſe, muſt be deter- 
mined by the ſame conſiderations as if the queſtion aroſe on a 
common law conveyance. The capacity which an eſtate, limited 
by way of uſe, has of deveſting does not at all contribute to veſt 
it; before that quality can be called forth it muſt have veſted ; 
and from that no argument can ariſe to ſhew that it veſted any 
more than from a condition being annexed to an eſtate at com- 
mon law. The ſame circumſtances which create uncertainty as 
to the one ſort of eſtate muſt have the ſame operation with re- 
ſpect to the other. And whether an eſtate be limited by way of 
uſe to A. on his return from Rome, or by a deed of feoffment on the 
{ame event, it muſt be equally contingent. If this diſtinaion 
had any foundation, it would equally have applied to the caſes 
of Plunket and Holmes, and Toddington v. Kime, and would 
have converted the remainders in thoſe caſes, which were 
held to be contingent, into executory deviſes, liable to veſt and 
deveſt, on certain events. As to the caſe of Cunningham v. 
Moody (a) which was chiefly relied on to ſhew that this was a 
veſted remainder, the determination 1n that caſe does not come 
up to the preſent; for that was a queſtion whether the fee 
veſted in the father or not, and not whether the ſeveral re- 
mainders to the children were veſted remainders; for if the fee 
were veſted in the father, it followed that the plaintiff was en- 
titled, who was a ſiſter of the half blood. That caſe only de- 
cided that the power of appointment did not put the fee in abey- 
ance; and does not prove that the remainders to the children 
were veſted. It goes no further than other caſes, deciding that 
which is a known rule as to contingent remainders, namely, 
that where a remainder 1s limited in contingency, the fee in the 
mean time remains in the grantor and his heirs, ſubje& to the 
contingency. It was ſo held in Plunket v. Holmes (b), Purefoy 
and Rogers (c), and in Lewis Borwles's caſe (d), which is referred 
to by Lord Hardwicke in the caſe in Vezey, as the ground of his 
determination. And that furniſhes a ſufficient argument in an- 
ſwer to the reluctance of the law, which has been urged, to the 
fee's remaining in abeyance; for here the ultimate remainder in 


(a) 1 Ver. 174. (6) Sir T. Raym, 28. (e) 2 Saund. 389, (%) 11 Rep. 79. 5 
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fee might be held to continue in Mrs. Willis, the ſettlor, during 1790. 
all the time that the remainder to the children reſted in — PI 
gency; though it is not neceſſary for the defendants to inſiſt on bos 
that point. And ĩt is to be obſerved that in Lewis Bowles's caſe all NAA. 
the limitations were in fail, which diſtinguiſhes it materially from 
the preſent, becauſe after a contingent remainder in tail a ſub- 
ſequent remainder may be veſted; for even ſuppoſing the con- 

: tingent remainder to become veſted, the other is ſtill expectant 

upon it, the fee not being all diſpoſed of. But after a contin- 

gent limitation in fee no other limitation can be veſted, becauſe 

if the contingent remainder take effect, it abſorbs the whole fee. 

Not only the point relied on in Cunningbam v. Moody was not 

before the Court, but it appears chat Lord Hardwicke held a very 
different opinion in another caſe, that of NH. alpole v. Lord Con- 
ry (a). There money was directed to be laid out in lands, to be 

ſettled to the uſe of Francis Lord Contay, for life, remainder to 
his intended wife, for life, remainder in truſt for ſuch child or 

children, and for ſuch eſtates abſolutely. or conditionally c, in 

ſuch proportion as Francis Lord: Conway ſhould appoint ; and 

in default of ſuch appointment to the uſe of all and every the daughters, 

_ younger ſons, and the heirs of their bodies c. One queſtion which 

aroſe there was, whether a ſon of one of the daughters was en- 

titled. to his mother's ſhare, and that depended upon the queſ- 

tion, whether the remainder to the daughters Vc were con- 

tingent or veſted, liable to be deveſted on the appointment: as to 

which Lord Hardwicke ſaid © The late Lord Conꝛoay had a power 

during all his life-time to limit the eſtate amongſt the daugh- 

ters and younger ſons, in ſuch manner as he thought pro- 

-« per; and therefore during. all that time the remainder over 

4 to thoſe children, in default of ſuch appointment by the father, 

„ muſt have been contingent.” and his Lordſhip relied on the 

zd and 4th reſolution in Loddington v. Kime. And though it is 

ſtated at the. end of the caſe that his Lordſhip had entertained a 

doubt while he was ſpeaking as to this ſhare, yet that doubt 

Was not as to the remainders reſting in contingency, for that 

is expreſsly declared againſt, but whether, taking it to be ſuch, 

the iſſue according to Areber's caſe would not be entitled to 
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(a) Mr. Wilſon obſerved that he quoted |. ference was, that the cafe was entitled Val- 

- this caſe from Barnardi/fon's Rep. in Ch.153, | pole v. Lord Clarendon, he being the firſt 

which he had compared with the Regiſter's | named defendant,.and the name of Prizg 
book, and found very accurate. The only dif- | was uſed inſtead of that of Brigge. 
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and in the place of his mother, who died before Lord | 
Conway. _ Secondly, the children, for want of appointment, 
took only eſtates for life: for it appears that it was not in- 


tended that any but an only child ſhould take a fee; as the 
word © heirs”, which is inſerted in the latter part of the clauſe, 


limiting the eſtate in caſe there ſhould be only one child, is 


omitted in the firſt part, whereby, in the event of there being 
more than one, it is limited to them as « tenants in common”, 

omitting the work &« heirs”. But it has been ſaid that there is a 
mere clerical omiſhon of ths word © their” before © heirs,” which 
the Court ought to ſupply, in order to give effect to the intention 
of the parties: but that is begging the queſtion. The gram- 


matical conſtruction is full and complete without the inſertion 


of that word; and ſuppoſing the intent of the ſettlors to have 
been to give only eſtates for life in the event of there being more 
chan one child, it could not have been expreſſed in more apt 
words than thoſe uſed. Nor would the pan contended 
for cure the defect; for ſtill the word © heir” muſt be ſupplied. 
And in this reſpect © heir” is as important an omiſſion as the 
word © heirs”: if the Court cannot ſupply the one, they can- 
not ſupply the other. It is impoſlible to determine with cer- 
tainty that the ſettlors meant any thing elſe than is expreſled. 
But even if the Court could conjecture that ſuch omiſſion had 
been made by accident, they would not be warranted in ſupplying 
it even in the caſe of a will, and {till leſs in a deed. It has been 
long ſettled that in a deed no words can ſupply the word © heirs” 
although the intention of the party to paſs a fee be manifeſt ; 
and although words are uſed which in a deviſe would ligve 
paſſed the fee. It was fo held in 1 Leon. 2. where, the word 
heir“ being omitted i in the granting part, it was reſolved that 
the fee did not paſs, though it were uſed in the reciting part. 
In Littleton 7 1. it is ſaid, © If a man would purchaſe lands or 
« tenements in fee-ſimple, it behoveth him to have theſe words 

in his purchaſe, © to have and to hold to him and to his Beit; 
for theſe words, his heirs, make the eſtate of inheritance : and 
Littleton proceeds to ſtate that the words © to hold to him for | 
« ever”, or & to him and his affigns for ever”, give but an eſtate 
for life for want of the word © heirs”; and Lord Coke in his 
Commentary thereon () ſays, *if a man give land unto two, 
< to have and to hold to them two, et hæredibus, omitting ſuis, 


(a) Co. Lit. 8. b. and 1 Rol. Abr. 833. M. 
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they have but an eſtate for life for the uncertainty”. Now this 
caſe is much ſtronger againſt the fee paſſing; for here the 
words are quite plain. Nor is it unnatural that the parents 
ſhould wiſh to favour the heir at law in the one event, and not 
in the other; nor have the Courts been governed by any ſuch 
conſideration in their conſtruction even of wills, where the ap- 
parent intention of the deviſor as againſt the heir is more fa- 
voured than in deeds; for in Right leſſee of Mitchell et ux. 
v. Sidebotham (a), where the deviſor © gave and deviſed to A, her 
« heirs and affigns for ever, all his lands at B, and gave and 
bequeathed to A aforeſaid all his lands at C”; it was held that 
A took only an eſtate for fe in the lands at C, although there 
were introductory words purporting an intention to diſpoſe of all 
his property, and although he had given a diſinheriting legacy of 
1s. to the heir: that caſe is ſtronger than this, for there the 
limitations were to the ſame perſon; here they are to dif- 
ferent perſons. . In Doe v. Morgan (b) Lord Kenyon ſaid that 
deeds had always been conſtrued more ſtrictly than wills, and 
that eftabliſhed rules ought not to be departed from. The 
conſequence of this 18 that the defendant is at leaſt en- 
titled to judgment for one fifth, one of the children being 
dead. It was alſo abſerved that there was ſome ambiguity in 
the ſpecial verdict as to the time when the youngeſt child was 
born. From comparing the dates it is clear that ſhe was not 


born at the time of the revocation; and it remains doubtful, - 


whether ſhe were born before or after the fine : then as the eſtate 
limited to the.children was clearly contingent till the time of 
their reſpective births, as to one fifth part no demiſe could be 
made art all unleſs it appeared that ſhe was born before the 
fine. Thirdly, Suppoſing the leſſors of the plaintiff right upon 
the two other points, 1t will remain to be confidered how far the 
fraud found by the ſpecial verdict -affeas the tranſaction, ſo as 
to deveſt altogether the legal title acquired by the defendants” 
anceſtor. This queſtion involves in it ſeveral confiderations.' 
It is not meant to be contended that Cruttenden is not to be, 
conſidered. as the agent of Martin in point of law, nd 


that the latter is not implicated in the fraud of the for- 


mer: but it does not follow that, becauſe ſome part of the 
tranſaction was fraudulent, the whole muſt be avoided. If the 
legal forms which have been gone through may ſtand without 


injury to the children, there is no reaſon why that part of the 


(“) Doug. 730. (3) Ante, 3 vl. 765. : 
. tranſaction 
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tranſactiou ſhould not have it's due operation, and be ſe- 
parated from the ſubſequent acts which are infected by the 
fraud, and operate againſt the children. This will depend firſt 
upon the. validity of the deed of revocation. The power of revoca- 
tion is not by che terms of the. ſettlement required tobe executell 
by the ſame deed as the power of appointment and conveyance 
to the purchaſer: and it cannot be contended that, if at. a tirhe 
Jubſequent to the revocation the purchaſe- money had been pro- 
perly applied, the conveyance to Martin, if properly executed, 
would not have been good. If. that be ſo, the validity of the 
revocation cannot depend on the ſubſequent tranſaction, and 
be valid or not according to the proper or improper application 
of the money afterwards. .By the general rule of law every 
deed takes effect from its delivery; and if the parties intend 
that it ſhall not operate until the performance of ſome condition 
or the happening of ſome event, the proper and only means of 
effecting this is to deliver. the deed as an eſcrow. -Degery v. Roc, 
-1 Leon. 152. Now it the revocation-were good, there could be no 
eſtate remaining in the children. Again, the conveyance to Mar- 
Lin was alſo good, for the children were not injured by that; and 
it was made purſuant to legal forms. The next conſideration was 
the application of the purchaſe-money ; and there it was that 
{rhe fraud began: for the parents had a right to ſell the eſtate 
under the power of revocation; but they had no right to apply 
the purchaſe- money to their own uſe. What the children then 
have to complain of is not that they have loſt the land, but 
the money which aroſe from the ſale of it: and their re- 
medy is in equity againſt the repreſentatives of Martin, who, 


| being a purchaſer with notice of their claims through the fraud 


of his agent Cruttenden, muſt make good again the purchaſe mo- 
ney, to the. application of which he was bound originally to have 
attended, and the eſtate will perhaps remain liable in his 


| Lands as a ſecurity for the amount: but a court of. equity would 


not overturn the legal title acquired by him. This is the mode 
of adminiſtering relief conſtantly purfued in ſimilar caſes. If 
an eſtate be ſold charged with an incumbrance of which the 
purchaſer has notice, but negleRs to look to the application of ſo 
much of the purchaſe- money 3- upon a bill filed for relief on the 
part of the perſon who had the lien, the Court of Chancery would 
not overturn the conveyance in tota, but they would flill hold 
the eſtate anſwerable for that ſum. Or ſuppoſe the charge were to 
the full value of the eſtate, ſtill the cnvHeVyance would not be 
| 2 FVP 
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| void at law, but the purchaſer would be liable to pay over again 
the whole purchaſe-money to the perſon beneficially entitled, 
The ſame rule applies equally to the preſent caſe: fraud does 
not vitiate, by relation back, more of a tranſaction at law than 
is ſufficient to do juſtice to the party injured. If a truſtee 
to preſerve contingent remainders, convey to a purchaſer 
with notice, the legal eſtate is thereby conveyed ; but a court of 
equity will conſider the purchaſer as taking the land ſubject to 
the truſt; as was held in the caſe of Manſell v. Manſell (a), and 
Pye v. Gorge (b). Now, in thoſe caſes, if the fraud had vitiated 
the whole tranſaction, the Court of Chancery would have ſent 
the queſtion to be tried at law: whereas, on the contrary, the 
purchaſer was decreed to join in the conveyance, which affirmed 
his legal title. And beſides, the children here have their remedy 


at law againſt the executors of Martin. But, upon the finding 


of the facts in the ſpecial verdict, ſome part of this tranſaction 
ſtands perfectly clear even of implied fraud on the part of 
Martin. For it is expreſsly ſtated that Martin had perſonally no 
intention to defraud the children. And as it further appears that the 
contract for the purchaſe was made between Martin and Richard 
Willis, without the intervention of Cruttenden, that part of the 
tranſaction ſtands free from fraud; and the fraud can only 
attach upon the miſapplication of the purchaſe-money, for 
which. the remedy of the children is in equity againſt the execu- 
tors of Martin. Fourthly, If it appear that the legal and formal 
part of the tranſaction may be ſeparated from the ſubſequent 
fraud, and that. the deed of revocation was good taken ſimply by 
itſelf; it follows that the legal title is in the defendants, under 


which they may protect themſelves in a court of law. That de- 


pends on the queſtion, in whom the legal eſtate was after the 
deed of revocation. The effect of the Statute of Uſes in this caſe 

'was to execute all the uſes in eſſe, and to leave in the releaſees no 
eſtate but that /cintilla juris or poſſibility. which might be ſuffi- 
cient to ſerve the new uſes when they might ariſe, but not ſuf- 
ficient to ſupport the contingent remainders. Chudleigb's caſe, 
1 Cb. 120. If there were no uſe in ęſ at the time of the deter- 


mination of the eſtate of Willis and his wife, the conſequence is 


that no eſtate could be executed in the children, and the limita- 
tion to them mult fail for want of a prior eſtate to ſupport it, 
unlefs the words directing Bracebridge and Robert Willis to con- 


vey the eftate to a purchaſer neceſſarily imply that the eſtate . 


(a) 2 P. Vn. 678. (5) 1 P. Wit. 128. 
Vol. IV. R | muſt 
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1790, muſt be veſted in them for that purpoſe, and unleſs that eſtate 
—— will ſupport the contingent uſes, But no eſtate can be im- 
Doe plied in the truſtees, except on a ſuppoſition of a regular valid 
M gang «, revocation of the uſes limited by the ſettlement. For there 
could be no eſtate 1n the truſtees but as a new ſpringing uſe to 
z ariſe on the revocation, and not from any fortious af of Willis 
and his wife, conveying a greater eſtate than by law they 
could, and deſtroying that eſtate out of which the uſes were to 
ariſe, As in Chudleigh's caſe (a), it was agreed that the feoff- 
ment made by the feoffees deveſted all the eſtates and the future 
uſes alſo ; and then the new eſtate could not be ſubject to the 
ancient uſes which. ariſe out of the ancient eſtate deveſted by the 
feoffment. Here the ſettlement reſerved a power of revocation 
to Willis and his wife; and the direction ta the truſtees to convey 
was in effect giving them a power of appointment which might 
be very well reſerved to them without implying any eſtate in 
them, as a power ſimply collateral; the purchaſer would then 

be in under Wilks and his wite, oa not under the truſtees ; | 
as in the caſe put in Digge's caſe (b), where if executors or feof- 
fees, who have power by the will of cgſuy que u/e to fell the 
uſe, make a feoffment of the land to the former uſe, yet 
they may ſell the uſe; for the ſame uſe, which was deviſed to 
be ſold, remains untouched by the feoftment ; and after the ſale 
the vendee ſhall be in by the deviſor, and not by the feoffees. 
Their authority is like the caſe put in Co. Litt. 265, b; where 
Lord Coke, treating of the difterence between a power or an au- 
thority, and a right, and between powers and authorities them- 
ſelves, as to the firſt, ſays, that if a man by his laſt will devife 
that his executors ſhall ſell his land, and they releaſe all their 
'right and title in the land to the heir, this 1s void ; for they have 
neither right nor title to the land, but only a bare authority. 
And ſo it is if ceſtuy que ue had deviſed that his feoffees ſhould 
have ſold the land. And, as to the ſecond, he ſays, that there 
is a diverſity between ſuch powers or authorities as are only to 
the uſe of a ſtranger, and not for the benefit of the releaſor, and 
one that is for his benefit, as in theſe uſual powers of revocation, 
when the feoffor Cc, hath a power to alter, change, determine, 
or revoke, the uſes intended for his benefit, he may releaſe. And 
ſuch power as tbis is inſtanced by Lord Hale in Edwards v. 
Slater (c), where he ſays powers to raiſe eſtates are either ſimply 
collateral, (as where a party who has ſuch power has not, nor 
ever bad, any eſtate in the land; as where ſuch Power 18 reſerved 


(a) 1 Co. 135. as (4) 1 Go, 173, 4. (c) Hard. 415. 
to 
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to a Aranger ; and there it cannot be deſtroyed by him, becauſe it 1790. 

is No more than a bare nomination,) or not fimply collateral. If the 
former were the caſe here, the words of the ſettlement may be = 

fully ſatisfied without any eſtate being implied in the truſtees, Maxxis. 

which can only be done from neceſſity, in order to ſatisfy and 

effeQuate the ſettlement. But even ſuppoſing that after the re- 

vocation the legal eſtate were in the truſtees, then it became the 

caſe of an infant truſtee under the act, and all the formal re- 

quiſites being complied with, the legal eſtate paſſed to the de- 

fendants' anceſtor. And it is not neceſſary to conſider now how 

far the Court of Chancery were impoſed upon, or how far they 

may hold the defendants liable to the truſts under the deed of 

ſettlement ; for all thoſe conſiderations will be properly inquired 

into before that court, who will take care to give ſuch effectual 

relief as may protect the intereſts of the children. It is enough 

upon the preſent occaſion to ſay, that all the legal and formal 

ſteps directed to be taken by the ſtatute were complied with. 

Again the ſame conſequence follows if the infant be conſidered 

as a truſtee at common law; for it was held in Zouch d. Abbot 

v. Parſons (a), that a conveyance by an infant is not abſolutely 

void, but only voidable: and no act is here ſtated to have been 

done by him in order to avoid it; till which the legal eſtate 1s 

in the vendee. But even ſuppoſing this not to be the caſe 

either of an infant truſtee under the ſtatute of Any, or of a 

truſtee at. common law, and that the legal eſtate remained in 

the truſtees, ſtill the leſſor of the plaintiffs cannot recover, in- 

aſmuch as there is no demiſe. on the record from the infant 

truſtee, and this is not ſuch a caſe of a plain equity as will 

enable the cefluy que truſt to recover in ejed ment. 

Lord KEN VON, Ch. J. The principal queſtion in this caſe is, 
whether the remainders to the children of Robert and Betbia 
Willis were veſted or contingent; if the latter, it cannot be diſ- 


—— — — —ů— — 


puted but that the deſtruction of the particular eſtate, on which 2 added 
they depended, before they became veſted, would deſtroy them. r Fr wy 
One argument which has been uſed is, that the eſtate limited rere Abe 
to the truſtees was an uſe executed in them, for that ee pon - . . 
the eſtate limited to the wife for her ſole and ſeparate uſe would, $: 


not be ſecured to her, but would be under the huſband's con- Sour _— : 
trol. But, in anſwer to that, it is ſufficient to obſerve that it is ꝰ* 

limited to the truſtees, without ſaying © to and 70 the uſe of the 
truſtees,” If none of the limitations of the ſettlement could 


ann take effect without this conſtruction, I ſhould be in- 
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clined ſo to N it; as was done ſome years ago in a caſe in 
the Houſe of Lords. But that is not the caſe here; for this 
eſtate was limited to Bethia Willis and to her heirs until the mar- 
riage ſhould be ſolemnized; it was therefore intended that the 
legal eſtate ſhould not be taken out of her unleſs the marriage 
took effect. Beſides the Court of Chancery would conſider the 
huſband, if it veſted in him, a truſtee for the wife, ſo that ſhe 
might have all the benefit intended by the marriage ſettlement. 
If the remainders to the children of R. and B. Willis were con- 
tingent, the objection made by the defendants, that the con- 
veyance by Wilks and his wife and the fine, by deſtroying the 
particular eſtate before they veſted, alſo deſtroyed thoſe remain- 
ders, muſt prevail; for it is too late, as the law now ſtands, to fay 
that ſuch is not the eſtabliſhed doctrine of contingent remain- 
ders. This doctrine indeed involves in it difficulties which have 


been frequently felt by wiſe and able lawyers, who have wiſhed 


to break through the rule: but they have been deterred from the 
attempt by a conſideration of the conſequences that might poſ- 
ſibly enſue. There are two inſtances, it is true, where the law is 
otherwiſe ; in equitable eſtates, where the contingent remainders 
are not deſtroyed, becauſe the eſtate is veſted in truſtees to pre- 
ſerve the contingent remainders; and in copyholds, where the 


' eſtate in the lord of the manor will ſupport all the remainders; 


but in the caſe of freehold eſtates of inheritance, the rule is fo 
eſtabliſhed that it is not now to be ſhaken. On the firſt queſtion 
in this caſe our judgment muſt depend on the authorities cited ; 
the three leading of which are Lovie's caſe, Walpole v. Lord 
Conway, and Cunningham v. Moody. Of the firſt, inſerted in 
Rolle's Abridgment, which was publiſhed under the inſpec- 


tion of Sir M. Hale, it is ſufficient to ſay, that it was held in a 


caſe circumſtanced like the preſent, that the remainder was con- 
tingent. This was alſo adopted in a great meaſure by Lord 


' Hardwicke, in Walpole v. Lord Conway. But Tam happy to find 


that, in the laſt of thoſe caſes, Cunningham v. Moody, where the 
fame point aroſe, and where Lord Hardwicke had an opportunity 
of re-conſidering this queſtion more fully and at a time of life 
when his judgment was more mature, that great judge deter- 
mined differently. And I cannot find any /ub/tantial diſtinction 
between that caſe and the preſent. There Lord Hardwicke (after 
Laying that the fee was not in abeyance) added, © nor does the 

power of appointment make any alteration therein; for the 


« only effect thereof 3 is that the fee which was veſted was thereby 
6 — 
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, ſübject to be deveſted if the whole were appointed.” Now in 
this caſe the limitations to the children were firſt ſubject to a 
power of appointment, but for want of ſuch appointment to the 
Children in ee; (I ſay in fee, as I ſhall ſhew in the-courſe of my 
.epinion.) And whether the limitations precede or follow the ,power 


here was to make the whole eſtate ſubje& to the power and will 
of the parents according to the fituation and exigencies of the 
family. I.therefore ſay, in the words of Lord .Harawicke in 
Cunningham v. Moody, that the fee was veſted in the children, 


appointment. The opinion of Lord Hardwicke in the latter caſe 
is peculiarly deſerving of. attention, becauſe when it was diſ- 


timated a different opinion, was ſtrongly preſſed upon him, and 
becauſe too he decided the laſt caſe at a time when he had the 
aſſiſtance of ſome of the moſt eminent lawyers who ever attend- 


ed the bar of that court. I cannot therefore forbear thinking that, 


the acts ſtated in the verdict were done by the parents in oppo- - 
Htion to the intereſts of their children, the limitations to the 
.childrenwere not deſtroyed. This deciſion puts an end to this cauſe 
as far as reſpects all the children but one: but it has been con- 
.tended that they only took eſtates for life, and that, one being 
ſince dead, the reverſion in fee of the parents immediately came 


theſe words; and for want of ſuch appointment, then to the 
'< uſe of all and every the child or children, equally, ſhare and 
4 ſhare alike, to hold the ſame, if more than one, as tenants in 
common, and not as joint-tenants, and if but one child, then 
to ſuch only child, his, or her, heirs, or aſſigns for ever.” And 
the queſtion is, whether the words © his or her heirs” may not 
with propriety, and ought not, conſidering the whole ſettlement 
and the manifeſt intention of the parties, to at as words of li- 
mitation on all the preceding words in the ſentence ; I cannot 
bring myſelf ro doubt but that they may. By putting the ſtops, 
or uſing. the parentheſis, as pointed out by the plaintiff's counſel, 
it becomes perfectly clear. And we know that no ſtops are ever 
Vor. IV. | 8 inſerted 


of appointment, it makes no difference. The object of the parties 


ſubject however to be deveſted by the execution of the power of 


cuſſed the former one of Walpole v. Lord Conway, where he had in- 


on the authority of that caſe, we ought to decide that the re- £- 


mainders to the children were veſted, ſubject nevertheleſs to — 


deveſted by the parents executing the power ef appointment. No .. — 3 5 
appointment has been made; and therefore at the time when eee . 4 j 
> 233. 7 
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into poſſeſſion. And that brings me to the next queſtion, whe- 1 
ther the children took eſtates for life or in fee, which ariſes on 
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1790. inſerted in acts of parliament, or in deeds; but the courts of law, 
—> in conſtruing them, muſt read them with ſuch ſtops as will give 
Doe effect to the whole: If then we uſe the points ſuggeſted by the 

$4 po : «, counſel, the clauſe will read thus © to the uſe of all and every the 
child or children, equally, ſhare and ſhare alike, his or her heirs 

or aſſigns for ever.” If this had been like the caſe of Hay v. 
Lord Coventry (a), we might have lamented that the parties had 
not inſerted words of inheritance to carry their probable intent 
into execution, but we could not have ſupplied them. But in 
this caſe there are words of inheritance; and I think we ſhould 
defeat the manifeſt intention of the parties, and the object of 
the ſettlement, which was to give the children eſtates of inherit- 
ance, were we not to read this part of it in the manner contend- 

ed for by the plaintiff's counſel. 

Then it has been argued that the rights of the children, what- 
ever they were, were ſubject to the power of revocation by the pa- 


Fee . 2 * — f. 
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ens) of $44 gy 2 _ f rents; and that the deed of revocation, ſtanding per ſe, and taken 


| 

| 7 n, ſeparately from the CONVEYANCE to Martin, defeated their rights: 
but I am moſt clearly of opinion, taking the whole of the power 
| together, that that deed was no legal revocation. They had only 
* wg bees a power to revoke on condition of re- inveſting the money in the 
| . So of purchaſe of another eſtate for the benefit of their children. : And 
W212 * . $04 it would be ſtrange to ſay that any interval might happen be- 
| tween the ſale and purchaſe of that other eſtate ; it was all to be 
cConſidered as one deed and one act. And though the purchaſe- 
| money need not have been re- inveſted immediately, yet it was 
| to lie in the hands of the truſtees in the mean time until a pro- 
per opportunity ſhould offer of ſo re- inveſting it. But it is ſaid 
that the tranſaction as far as Martin was concerned was fair 
| and honourable, and that the fraud only conſiſts in the miſappli- 
| cation of the purchaſe-money: but, without imputing any fraud 
to Martin, and indeed it is negatived by the verdict, the maxim, 
| that the principal is civilly reſponſible for the acts of his agent, 
univerſally prevails both in courts of law, and equity; and there- 
| Zuwre, Sc: fore, whatever miſconduR and fraud are imputed to Cruttenden 
E ETA 1 the verdict, it muſt. affect his principal, Martin. Now the con- 
| Are 27. duct of Cruttenden.in this tranſadtion is too infamous to be ſtated. 
FS can be clearer than that this was not a caſe within the 
ſtatute of Anne. At preſent we are not called upon to decide 
what was the effect of what was done by the Lord Chancellor, 
or how far we fitting in a court of law can inveſtigate what was 
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done there; for this caſe does not depend upon that inquiry ; the 
ſubſequent proceedings put it out of all doubt, We mult re- 
member that the power of revocation was reſtrained / as that 
the purchaſe-money ſhould be paid into the hands of the truſtees, 
{and not into the hands of R. and B. Willis,) and by them laid out 
and inveſted in the purchaſe of other freehold eſtates ; the whole 
therefore was conſidered as one tranſaction. Now, in order to 
comply with this requiſition, that was done in point of form, but 
not in ſubſtance; for it is expreſsly ſtated in the verdict that the 
draft was delivered by Cruttenden for form's. fake to R. and M. 
Willis, and by them to R. Wills the infant truſtee, for form's ſake, 
-and then taken from him, who ought to have applied it, and put 
anto the hands of that very perſon of whom the ſettlors were 


jealous, and to whom they had expreſsly directed that it ſhould 


not be paid; and in truth it never was applied to the purpoſes 
of the ſettlement. This then was a groſs rank fraud, which con- 
taminates the whole tranſa Aion, and renders it abſolutely void, as 
well in a court of law as in a court of equity. Therefore the 
leſſors of the plaintiff are entitled to recover to the full extent. 
ASHHURST, J. The general queſtion on the whole of this caſe 
3s, whether the perſons conveying had a right to convey the eſtate 
in queſtion; for if not, however fair the tranſaction may have 
been on the part of the purchaſer, the defendants cannot retain, 
but the legal title muſt prevail, without conſidering the hard- 
hip of their caſe. In order to determine this, the firſt conſi- 
Aeration is, whether the leflors of the plaintiff had a veſted in- 
tereſt, and what was the quantum of that intereſt ; and, ſecondly, 
whether any acts have been done to deveſt them of that intereſt. 
As to the firſt, I am of opinion that the limitations to the children 
"were ve/ied, The authorities on this point cannot indeed be 
reconciled: L. Lovie's cafe is rather againſt this opinion; but 
the lateſt authority, that of Cunningham v. Moody, which ap- 
pears to have been very well conſidered by Lord Hardwicke, 
ſeems deciſive. The fads in that caſe do not materially dif- 
fer from thoſe in the preſent; and the principle of it is im- 
mediately applicable. Then the limitations to the children became 
velted on their birth, ſubject however to be deveſted by the 
appointment. As to the quantum of eſtate which thoſe children 
took; I think they took @ fee; for it is doing no great violence 
to the conſtruction of the limitation to them to ſay, that the 
words “his or her heirs, or aſſigns, for ever” apply to the words 
in the former branch of the clauſe, by leaving the intervening 
words 
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1790. words in a parentheſis. With reſpect to the [ſecond queſtion, © 
—— whether their intereſts were deveſted by the acts ſtated in the 
Dot verdict; that could only be done by a due execution of the power 
ee of revocation; a bad execution has no operation whatever. 
Now I conſider this power not an ab/eolute but a conditional one; 
for it is % as that the purchaſe-money be paid into the hands 
of the truſtees, and nat into the hands of R. and B. Millis, and 
be laid out in the purchaſe of other lands. Two conditions 
were therefore annexed to the execution of the power; the one 
that the money be paid 1 into the hands of the truſtees, the other 


— —o— 
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ad — the deed of revocation is a mere nullity, PRs 
does not deveſt the eſtates limited to the children. If we were 
to enter into the queſtion of fraud ; to be ſure a more groſs and 
infamous fraud never appeared on the records of the Court than 
that which was practiſed by the agent of the purchaſer, and for 
which the principal is reſponſible: but the determination of the 
two firſt points renders this enquiry unneceſlary. 

BULLER, J. This caſe has been ſo fully diſcuſſed both on the 
bench and at the bar, that I will content myſelf with ſtating the 
general grounds of my opinion. On the queſtion relative to the 
power of revocation, little remains to be ſaid: that the revo- 
cation was fraudulent 1s clear for the reaſons given by my Lord. 
It was the object of the ſettlors to ſettle the money, ariſing from 
the ſale of the eſtate, on other eſtates ro the ſame uſes, if it could 
be done with advantage. The power of revocation was con- 
ditional only; the money was to be paid into the hands of the 
—_ on condition and for the expreſs purpoſe of thus ſettling 

: but, that condition not having been complied with, the 

re of revocation is void. 

With reſpect to the firſt and principal queſtion ; the argument 

on the part of the defendants, as far as authorities are con- 
cerned, reſts on L. Lovie's caſe, and on that of Walpole v. Lord 
Conway. But what was ſaid by Lord Coke in the former caſe 
certainly did not apply to the point before the Court; the queſ- 
tion there aroſe on the will only; and nothing was ſaid either in 
argument or by any other of the judges on the conſtruction of 
the deed. The ſame caſe is alſo reported in Moor 77a; where 
it appears that the remainder under the will was contingent, 
becauſe it could not ariſe unleſs the eldeſt ſon died without 
iſſue, and there was alſo an alienation. Therefore I think it did 
| _ 


Y 
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not occur to Lord Coke that a -remainder, when once veſted, - 1790, 
could be afterwards deveſted by the execution of the power. IT 
there were no authority againſt this caſe, I could not have made Dos 
d but hi h b G * againſt , 
up my mind to agree to it: but his opinion has been ſince con- 


troverted in other caſes. In 2 Lord Raym. 11 50. Mr. J. Powell, 
ſpeaking of L. Lovies's caſe, ſaid“ Though it was a doubt in J. 
„ Lovier's caſe, whether a remainder could be limited after a con- 
« tingent fee, yet it is none now. And therefore if a fee-ſimple 
be limited to ſuch perſons as A. ſhall appoint by his will, 
„ remainder over, that is a good remainder veſted till the ap- 


« pointment.” Now the inſtance there put is directly this caſe ; - 


and if the limitations to the children were veſted on the birth 
of 'a ſon, nothing has fince happened to deveſt them. The 
defendants' counſel have rather hinted at, than infiſted on, a 
difference between this caſe and that put by one of the plaintiff's 
counſel, of a remainder to the firſt and other ſons of A. with a 
remainder to the firſt and other ſons of B. his brother, where, 
on the birth of B.'s ſon before A. had any ſon, the remainder 
would veſt in the former, ſubject to be deveſted on the birth of a 
ſon of A.: but I ſee no diſtinction; for when a child of Robert 
and Bethia Willis was born, the limitation was veſted in him 
exactly in the ſame manner as if the limitation had been to 
their firſt and other ſons. If there had been no power of ap- 


pointment, the limitation to the children would have veſted on 


the birth of a child: that was the point decided in Lewis Borwles's 
caſe. Then ſuppoſe the limitation to the children had been „l- 
lowed by a proviſo containing a power of appointment, that would 


not have varied the caſe : if ſo, what difference is there, either in 


reaſon or in law, whether the power of appointment be inſerted - 
in one part of the inſtrument or the other? The Court muſt. 
conſider the whole deed together in order to collect the inten- 


tion of the parties. As to the quantum of intereſt which the 
children took, that queſtion alſo ſeems equally clear. Suppoſe 
the limitation were to *all and every the children, and his or 


her heirs and aſſigns for ever ;” that would not be grammatically 


written, but, the intention of the parties being manifeſt, the 
Court muſt read it thus, his, her, or their heirs and aſſigns 
for ever. This queſtion ariſes on a family ſettlement, which 


was made for the benefit of all the children of the marriage „ 


and in order to give effect to the intention of the parties, we 
may leave the intervening words in a parentheſis, by which 
nn v. T means 


MaxzTin. 


” 
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means the word © heirs” will have relation to the words in the 
former part of the ſentence. 

Grose, J. If my brother Byſler found the caſe fo Sh 
exhauſted as to make it ynpeceſſary for him to go. fully into 
every part of it, much leſs neceffary is it for me to do ſo. The 
firſt .canfiderable queſtion is, whether the remainder to the 
children, which wag certainly confingent in it's creation, did or 
did not become velted in the children as they came in ge. I 
canfeſs I was at firſt forgibly ſtruck with I. Lowe's caſe, and 
Walpale v. Lord Conway, as alſo with the common definition of 
a a contingent remainder, But I think that the rule laid down 
in Cunningham v. Moagy is the beſt and wiſeſt conſtruction ; 
and there the rule is “ that a remainder may veſt, liable to be 
deveſted by the execution, of a power of appointment, The 

ground of it is, chat the court will never ſuffer the fee to be 
in abeyange but from neceſſity. And I am the more inclined 
to adopt this. rule, as being the moſt likely to give effect to the 
intention af the parties; Which the contrary doarine would 
probably defeat. Therefore I think that on the birth of the 
children the limitations to them became veſted : and as to the 
quantum of eſtate which they took, I have not a particle, of 
doubt. By reading the words in the mode adopted by the 
Court, all the difficuky is removed, Wich refpe& to the exe- 
cution of the power of rexocation; I cannot read it without 
ſeeing. what was the plain intention of the parties to the; ſet- 
tlement. It was, to enable, the huſband and wife to revoke the 
former uſes, and the truſtees to ſell the. eſtate, ſo as, that the 
money ſhould be paid to the truſtees, and be by them, applied 
in the purchaſe of other - eſtates to the ſame uſes, This chen I 
conſider only a partial power of revocation, which was given to 
them only fon the purpoſe of efftctuating the ocher part of the 
power, that of inyeſting the money in other lande mare henefir 
cially for the children; and the vchale muſt be taken together. 
It ig. admitted chat ſoma Part of the tranſaction was fraudulent: 
hut it is argued that the, different, parts of the tranſaciion may 
be. cqnfuered ſeparately, from the reſt; and: that the fraud con- 
ile, notan, the revecation but, in the ſubſequent miſapplication 
: of; the mage. But I think that the fraud was in the conveyance, 
Which was, made würh an. intent. not to apply che money a di- 
rected by the ſettlement, bus. to-pay.it into Milli s hands. This 


rag eee power, wich muſt. be conſidered al- 
together ; 
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together ; and no part of the execution of it can be good, unleſs 
be ſo. 
125 * | 3 for the plaintiff. 


The Kino againſt The Inhabitants of YarroLs. 


WO juſtices removed a pauper from Leominſter to Yaor- 
pole, who appealed to the Seſſions, at which fifteen magiſ- 
trates were preſent ; eight of them were for confirming, ſeven 

for quaſhing, it: but it was objected that, as three of thoſe 
eight were rated at Leominſter, they were intereſted and ought 
not to vote; they however perſiſted, and the order was confirmed, 
ſubje& to the opinion of this court, on a cafe refer ving that 
queſtion, The orders having been removed here by certiorari, 
a rule was obtained on a former day to fhew caufe why the 
original order of two juſtices, and alſo the order of Seſſions 
confirming it, ſhould not be quaflec. 

 Bearcroft now admitted that the order of Seſſions could not be 
ſupported (a); on which 

Erſkine deſired that the rule might be made abfolute. Bur 


judgment for quaſhing che original order was entered on the 
rolls of the ſeſſions. If the court of ſeſſions had qugſbed, inſtead 
of confirming, the original order, chere could have been no 
difficulty now, But the parties cannot come here ger faltum; 
and, as no judgment for quaſhing the order of juſtices was 
given at the feſſions, we, as a court of error, cannot do what 
the caurt below ſhould have done- We muſt make that part 
of che rule abſolute, which: has: for it's object the quaſhing of 
the order of feſſians, and direct che juſtices below to enter a 
cuntinuance to the next ſoſſions (which appears to he neceſſary 
From a caſe in 2 Str. (O),) when they may decide it. And 
The Court ordered this accordingly. 


( N 16 Gee: 24 . 16% 4. | the caſe e: to 4 her. 1263. 
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proved 
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proved the fact of the defendant's having ſurcharged : but it 
appearing that the plaintiff had alſo ſurcharged to a greater 
amount than the defendant, the plaintiff was nonſuited. 

On a former day in this term a rule was obtained to ſhew 


_ cauſe why the non-ſuit ſhould not be ſet aſide, and a new trial 


granted, beeauſe one tort could. not be ſet-off —_— * | 


_ againſt which 


Cockell Serjt., and S. A now e cauſe. This bes 
an action on the caſe, the plaintiff muſt prove that he ſuſtained 
actual damage; per De Grey, Ch. J. in Wells v. Watling (a). The 
giſt of this action is the injurious conſequence to the plaintiff, by 
the defendant's ſurcharging the common: like an action on 
the caſe for diverting a watercourſe; but here the evidence 
negatived any idea of damage to the plaintiff, as it appeared that 


he had derived even a greater benefit from the common than he 


was entitled to, by depaſturing a greater number of cattle than 
that allowed him. And therefore this is not like the caſe of Wells 


v. Watling, for there it appeared that the plaintiff had not put any 


cattle at all on the common, which he was probably prevented 
doing by the common being already ſurcharged: and in that caſe 
Blacklone, J. hinted that a /mall injury would not give a ground 
of adtion, but that it muſt be an exorbitant ſurcharge; And in 
Marys's caſe (b) Lord Coke ſaid © The lord of the ſoil may 

maintain an action for treſpaſs done in a waſte or common, as 
an immediate treſpaſs to him, be it greater or leſs ; but the com- 
moner ſhall not have an action but by- conſequence, namely if the 
treſpaſs be ſuch per quod proficuum communi ſug Vc. amiſit, or that 
he could not have his common in ſo beneficial. a manner as he 
had before”. - The ſame doctrine is alſo laid down in Crogate 
v. Morris (c); where it was ſaid “ if the commoner may have 
his common, although another take away part of my common, 
yet no action hieth”, The ſame principle was recognized in 
Woolton v. Sabter (d); where it is ſaid, that a commoner without a 
particular damage could not diſtrain the beaſts af a ſtranger any 
more than bring an action upon the caſe”, - That this plaintiff 
cannot maintain his action alſo appears from conſidering the na- 
ture of the old remedy, in the room of which this-aQtion on the caſe 
was introduced, as was ſtated by Lord Ch. J. De Grey in Atkinſon 
v. Teaſdale (e). Formerly the commoner; Who was aggrieved, 

ſued out a writ of admeaſurement of paſture, and 4 chat n al 


(a) 2 Bl. Rep. 1234. NW . (%) 3 Lev. 134. 


(5) 9 Rep. 113. (e) 3 Will. <4 
() 1 Brownl. 197. 
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the commoners, including the plaintiff himſelf, were admeaſured. 
It appears therefore from the nature of that ſuit that the plaintiff, 
who had enjoyed a greater portion of common than he was en- 
titled to, could have no cauſe of action; and this action upon 
the caſe, which was introduced as a more eaſy and ſpeedy re- 
medy to the plaintiff, cannot give him greater privileges than the 


old remedy. | 
Law, Chambre, and Park, in ſupport of the rule, were ſtopped 


by the Court. 
BULLER, J. (a) It does not W to me that the plaintiff has 


ſuſtained any very ſerious injury: but the queſtion here is 


whether or not the plaintiff be entitled to a verdict; the queſtion 


relating to the damages 1s for the conſideration of the j jury. 


It has been ſaid by one of the counſel that the plaintiff muſt prove 


a ſerious injary, relying on the words of Mr. J. Blackfone in the 
caſe cited. But the expreſſion uſed by that judge does not 
warrant ſuch a conſtruction ; for it muſt be taken with a re- 
ference to the caſe then before him, in which the plaintiff did 
not appear to have been much injured, for it did not appear 
that he was poſſeſſed of a ſingle beaſt which he could have 
put on the common. I lay therefore that part of the argument 
out of the queſtion; for a ſmall injury is ſo indefinite in it's 
nature, that it affords no rule by which the mind can be guid- 
ed. The only queſtion then is whether any injury has been 
done by the defendant to the plaintiff. If the defendant had 
turned the ſupernumerary cattle on the common by the licenſe 


of the lord, 1 admit that the plaintiff could not have maintain- 


ed this action, becauſe the defendant would not have been a 
wrong-doer : but here he is a wrong-doer, and the plaintiff 
is entitled to an action without proving any ſpecific damage. 
This depends on the form of the declaration, and on what has 
been conſidered as proof of it. The allegation is that the plain- 
tiff could not by reaſon of the defendant's act enjoy his common 
m ſo ample and beneficial a manner as he uſed ro do: now 
if the defendant's ſupernumcrary cattle had not been on the 


common, the plaintiff's cattle might have eaten every blade of 


graſs which was conſumed by the defendant's; that therefore is 

an injury to the plaintiff, There 1s alſo another ground on 

which this action may be ſupported, which is, that the 72h has 

been injured: and if a commoner cannot bring ſuch an adion 

as this becauſe his cattle had graſs enough to prevent them from 
| (%) Abſent Lord Kenyon, Ch. J. and Af’, J. 


Vol. IV. L ſtarving, 


1790. 
27805 


BG 


Honow 


againſt 
Tops. 


der 


— 6 28 — . . . s * 
— 23 4 << 1 E = — ws o — 


— 
—— 
— 


G <v _ 
3 
Fe 7 oy 


. 
* 2 
. 
4 -_ * 8 
- \ - * — <> — 


1 * =» > ITE) — b * . - 


Gutns A 


eASES IN MICHARELMAS TERM © 
ſtarving, he muſt permit a wrong-doer, like the defendant, to 
gain a right by the length of poſſeſſion. This opinion is for- 
tified by what fell from Lord Ch. J. De Grey, in the paſſage 
alluded to, who ſaid that this action was introduced in lieu 
of the old writ of admeafurement of paſture. By that mode 
of proceeding, if the defendant put more cattle on the com- 
mon than he ought, the plaintiff was entitled to have a cer- 
tain quantity admeaſured to the defendant; the exceſs then is 
the injury in theſe caſes. And the plaintiff having alſo ſur- 
charged makes no. difference in this action; for one tort cannot 
be ſet off againſt another. Here the plaintiff has proved the 
whole of his declaration, by proving his right to the common, 
and that the defendant put on it more cattle than he had a right 
to do; and whether the plaintiff exceeded his right or not makes 
no part of the iſſue which the j jury were to try. The iſſue is 
whether the defendant has been guilty of any wrong ; and whe- 
ther the plaintiff has been injured by it in the ſmalleſt degree 
and I am clearly of opinion that he has. 
| Gross, J. Iam not inclined to encourage this action on any 
other ground than that mentioned by my brother Buller, namely, 
that if A. infringe the right of common of B., it is neceſſary 
that B. ſhould have A.'s right aſcertained ; otherwiſe his wrong- 
ful act would in proceſs of time become evidence of his right. 
If we were not to ſet aſide this nonſuit, it would be holding 
forth this doQrine to the Public; that if one commoner, who 
happened to ſurcharge in a ſmall degree, were injured in his 
right of common, he could not maintain an action againſt 
another who ſurcharged to a much greater degree : but that 
might be productive of the moſt miſchievous conſequences to 
all thoſe perions who have rights of common. But my opinion 
is that it is no objection to a commoner bringing ſuch an action 
as this that he himſelf has ſurcharged the common; though 
each perſon ought to recover damages in proportion to ths | injury 
which he receives. In practice I never recollect it being made 
a matter of enquiry, as an objed ion to the action, whether or not 
the plaintiff himſelf had ſurcharged; which I take for granted 
was becauſe ſuch an enquiry -was immaterial. If this plaintiff 
has ſurcharged, he is liable to an action by any other common- 
er; but that is no objection to his ſuing the defendant, who 
is a wrong-doer ; and it does not eſtop the plaintiff from ſhew- 
ing that he is injured. Therefore I am of opinion that the 
rule for ſetting aſide the non-ſuit, and for granting a new trial, 


{ſhould 
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ſhould be made abſolute ; though it is for the plaintiff's con- 


ſideration whether or not it be worth his while to proceed any 


7 Rule abſolute. 


D=zRrIsSLEY and Another againf CusTance. 


HIS was an action on a covenant in a leaſe for quiet en- 
5 joyment; and the declaration, after ſtating that the 
defendant's anceſtors granted the leaſe in queſtion, alleged that 
the reverſion came to and veſted in the defendant by aſſignment thereof. 
The defendant pleaded by his guardian that the reverſion did 
not come to and veſt in him modo et formd, as ſtated in the de- 
claration. On the trial at the laſt aſſizes at Norwrich before Lord 
Loughborough it appeared that the eſtate d/cended to the defen- 


dant, an infant, as heir at law to the leſſors, his father and 


grandfather; that a perſon had been employed by the defen- 
dant's mother to receive the rents of the eftate, which he had 
accordingly done, expreſſing in his receipts that he received the 
rents for the defendant as landlord ; and that the mother herſelf 
had received one year's rent, and had given a receipt for the 
fame to the plaintiffs as Zenants to her ſon, mentioning that it was 
received for her ſon's uſe. On this evidence it was objected, firſt, 
that the receipt of rent was the act of the defendant's mother, 
and could not prove a poſſeſſion in the infant, to ſubje& him to 
an action of covenant ; Secondly, that the evidence ſhewed that 
the reverſion veſted in him by deſcent, and not by affignment ; 
and, had the declaration charged defendant as heir, the parole 
would have demurred. And the learned judge, being of opinion 
with the defendant on both objections, nonſuited the plaintiffs. 
A rule having been obtained to ſhew cauſe why the non- ſuit 
ſhould not be ſet aſide, . | 
Le Blanc, SerF. and Joddrell, ſhewed cauſe; inſiſting on the 
firſt point that there was no proof of poſleihon-n the infant, ſo 
as to charge him with this covenant, which run with the land : 
for if the receipts were to be admitted as evidence againſt him, 
that would be to charge him with the acts of other perſons, over 
whom he had no control. There was no proof of any acqui- 
eſcence on the part of the infant himſelf, or even of any perſon 
having authority to bind him: all acts of ownerſhip were proved 
to have been done by the mother herſelf, or by her direction, 
without any evidence of her being his guardian. And there- 
3 fore 
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1790. fore even if an allegation that the defendant were affignee of the 
— reverſion could be ſupported by ſhewing that it came to him 
3 by deſcent, ſtill it was neceſſary, in order to charge him as ſuch, 
e to prove that he was in poſſeſſion. But, Secondly, the plaintiff 
precluded himſelf by the form of his declaration from giving 
evidence that the defendant was in by deſcent ; for had the action 

been brought againſt him as Heir, he might have prayed the 

parol to demur till he came of full age, in order that he might 

have an opportunity of electing whether he would take the 

eſtate ſubject to the incumbrances or not. But if the plaintiff 

can be permitted to give the heirſhip in evidence on this action, 

wherein he only charges the defendant as aſſignee, he will be 

enabled to do that indirectly which he could not do directly; 

and deprive the defendant of a privilege to which by law he is 

entitled, namely, that of ſuſpending the proceedings till his full 

age. | | 

. Adair, Mood, and Wilfon, contra. Firſt, no other ſort of 

evidence can be given of the poſſeſſion of an infant than that 

which was produced in the preſent caſe. He muſt from the 
neceſſity of the thing act in general through the agency of others. 

But at all events this evidence was ſufficient againſt him to be 

left to the jury, there being no contradiction to it whatever. Se- 

condly, it was not neceſſary to ſtate preciſely the manner in 

which the defendant derived title to the premiſes. The plain- 

tiffs cannot be ſuppoſed to be cognizant of his eſtate. It is a 

general rule that, in pleading title in a defendant, general words 

are ſufficient, where the certainty hes within the defendant's 

own knowledge. Com. Dig. tit. Pleader, c. 26. Coates v. Wade, 

1 Lev. 190. Rider v. Smith, ante 3 vol. 766. Therefore it was 

ſufficient for the plaintiffs to ſtate generally that the eſtate came 

to the defendant by aſſignment ; and that allegation was ſup- 

ported by ſhewing that the defendant by any means had ſuch 

an eſtate upon which the covenant would attach. It has been 

held that a deviſee is an aſſignee in law. 2 Show. 57. Even an 

executor may be charged as aſſignee in reſpect of his poſſeſſion, 

and yet ſuch an objection as the preſent might equally be made 

in that caſe; for it might be ſaid that if he were ſued as exe- 

cutor, it would be competent for him to plead no aſſets. But 

ſtill he would be liable to be charged in reſpect of his poſſeſſion, 

So here, an action might indeed have been brought againſt the 
1 defendant as heir, but the plaintiffs were not bound to ſue him 
1 as ſuch; for if a party take poſſeſſion of an eſtate, and enter 


into 
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into the receipt of the rents and profits, he becomes an -/ignee 
in law, and liable to be charged as ſuch in reſpe& of all cove- 
nants which run with the land. At all events, if the defendant 
wiſhed to avail himſelf of his infancy, he ſhould have 
pleadedit ; and by not ſo doing, he has waved his advantage. His 
appearing by guardian was not ſufficient; for he was not bound 
do avail himſelf of his infancy, and he might not chooſe ſo to do. 
A$SHHURST, J. (a) As the plaintiffs cannot be ſuppoſed to be 
cogniſant of the defendant's title, it was ſufficient for them to 
allege in their declaration that he was {he aſſiguce, without ſhews- 
ing quo jure he was ſuch ; it is the common mode of pleading, 
Then the queſtion is, whether the circumſtance of the defen- 
dant's being an infant will vary this caſe; in this ſtage. of the 
cauſe I think it does not. This being an action of covenant, it 
was not competent to the defendant to plead his infancy in bar 
to the action; if he had wiſhed to avail himſelf of his infancy, he 
| ſhould have pleaded that the eſtate did not come to him by 
aſſignment, but as heir at law, and have prayed the parol to 
demur : but he has waved that advantage; the infancy was not 
pleaded, and it was infiſted on at the trial as a ground of non- 
ſuit ; but that cannot be ſupported. _ ; 
BurLLeR, J. The difficulty at the trial ſeems to have ariſen 
from the defendant's counſel having recourſe to a nicety of law, 
which is not frequently heard of in modern practice, and which 
the other fide were not prepared to anſwer: but no authority 
has been cited to ſhew that the queſtion of parel demurrer can 
ariſe at M/ Prins. Now it is clear that the defendant's infancy 
in this caſe is not a matter of bar to the action; and the infancy 
was not put in iſſue; it formed no part of the iſſue on this re- 
cord. Then it is ſtrange to ſay that a fact, which in itſelf is not 
a bar to the action, and which is not put in iſſue at all, ſhall be 
permitted to avail the defendant at the trial on an iſſue in which 
he has joined, ſo as to form the ground of a non ſuit, If the de- 
fendant had intended to take advantage of his infancy, he 
ſhould have done it before he pleaded ; for it is a dilatory plea, 
and does not go to the merits; it only ſuſpends the proceed- 
ings. I ſee no objeQtion to the plea ſuggeſted by my brother 
Aſbbunſt, ſuppoſing the defendant could have taken advantage ot 
his heirſhip on this declaration, which charges him as aſlignee : 
He might have pleaded that the eſtate came to him as heir at 
law, and thathe was an infant, traverſing that it came to him by 
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n that would indeed be tendering an iſſue in the 
words of the declaration on the inducement, but which might 
be material on a different ground; if therefore the plaintiff with 
that inducement would have joined iſſue on that fact, it would 
have become material to enquire whether or not the defendant 
were an infant: but as the record now ſtands, it is perfectly indif- 
ferent whether the defendant be an infant or an adult. Then 
the queſtion is, whether, as between adults, there be any ob- 


jection ariſing from the evidence to this declaration againſt the 


defendant, charging him as affignee, when in fact he was Heir. 


It is ſufficient to prove the f/ubſtance of the iſſue, which is in this 


caſe that the defendant is clothed with ſach a character as will 
make him liable on the covenant; and that was ſufficiently 
proved by ſhewing that the eſtate was veſted in him. For whe- 
ther he were in poſſeſſion as aſſignee, or heir at law, he was 
equally liable on this covenant; and liable on the general 
allegation of his being aſſignee. 

GRoOSE, J. The only queſtion on this record was, haber or 
not the premiſes came to the defendant by aſſignment; the ob- 
iection was that they deſcended to him as heir; now if he were 
the heir at law, and entered into the premiſes, he was ſuch an 
2 as makes him liable in this action. 

Rule abſolute. 


BacsHAW againſt Boss LE v, Clerk. 


E BT on bond by the ſurviving obligee. The defendant, 
after craving oyer of the bond and condition, (reciting 
that V. Bagſhaw and F. Bag ſhaw were entitled to the nomina- 
tion of a curate, to ſerve the curacy of the Free Chapel of Worm- 
hill, in the county of Derby, then become vacant by the death of 
the Rev. John Goddard, clerk, late curate there; and that V. and 
J. Bag ſhaw had nominated and appointed the ſaid George 
Boſcley to ſupply the. ſaid 'vacancy, and to be: curate of the ſaid 
chapel, in order for him the ſaid G. Boſley to be licenſed thereto 
by the proper ordinary ; and that G. Baſcley had agreed to be con- 
ſtantly and duly reſident at the curacy-houſe there, in and upon 
the ſaid curacy, and in default of ſuch reſidence had alſo agreed 
to reſign and deliver up the ſaid curacy and chapel of Worm- 
hill into the hands of the proper ordinary, within one month 
next after the requeſt of the ſaid N. and J. Bag ſbaav, or either 
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f them e, or within one month next after notice in writing 
given to him, or left for him for that purpoſe at the curacy- 


houſe, by the ſaid J. and J. Bag paw, Vc, fo that the ſaid 
curacy and chapel might become vacant, and the ſaid W. and . 


Bag ſhaw Vc, patrons of the ſaid chapel might preſent thereto | 


anew,) which declared that if the obligor did and ſhould, in de- 
fault of ſuch conſtant and due reſidence in and upon the curacy- 
houſe fc, within one month next after the requeſt of the ſaid 
obligees, or either of them c, or within one month next after 
notice in writing given to him, or left for him, for that pur- 
poſe at the curacy-houſe, by the obligees, H, abſolutely reſign 
and deliver up the ſaid curacy, ©, into the hands of the proper 
ordinary or guardian of the ſpiritualties for the time being ab- 
ſolutely to accept of ſuch reſignation of the {aid curacy, c. 
whereby the ſaid curacy and chapel of Mormbill might become 
vacant, and the obligees, &c, patrons of the ſaid chapel might 
preſent a-new to the ſaid curacy and chapel, diſcharged of all 
charges and incumbrances, done or ſuffered by the obligor ; 

and if the obligor did not or ſhould not commit or ſuffer any 
waſte or dilapidations upon the houſes, lands, tc, belonging to 
the ſaid curacy, during the time he ſhould be ſo curate of the 
{aid curacy or chapel ; the obligation ſhould be void, &c; Plead- 
ed, Firſt, That he had reſided at the curacy-houſe, Cc; and that 
he had not committed or ſuffered waſte, &c. And Secondly, 
That after his appointment to the curacy, he had a general 
licenſe from the obligees to reſide elſewhere, &c. Replication, 
Firſt, That the defendant voluntarily abſented himſelf from the 


7th April 1790 to the 8th April following, and that the plaintiff 


gave him notice to reſign within one month, ſo that he as 
' Patron might preſent a- new, &c, which he had refuſed to do, 


Dc. And Secondly, That after the time when the ſuppoſed 
licenſe was granted, namely, on the 7th April 1790, the plaintiff 


countermanded and revoked the ſaid licenſe c, that the de- 


fendant abſented himſelf tc, and that the plaintiff gave 


notice to c, (as in the former.) To both theſe there wasa ge- 
neral demurrer, and joinder. 

Sutton, in ſupport of the demurrer, contended, firſt, that 
the bond itſelf was illegal and void; ſecondly, that the li- 
cenſe given to reſide elſewhere than on the curacy, being ge- 
neral, could not be revoked, Firſt, The bond is illegal, becauſe 
it placed the incumbent under the undue control of the patron 
after the preſentation, and after the relation between them 
had ceaſed, and a new relation had ſprung up between 
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the incumbent and the ordinary, to whom only he owed 
obedience. The right of preſentation in the patron is a public 
truſt, and not a mere private intereſt, The duties of the incum- 


bent are preſcribed by the municipal law and the canons and 


ordinances of the church ; and therefore it was not competent to 
the patron to impoſe any private conditions of his own creating, 
beyond thoſe which the civil and eccle ſiaſtical law have deemed 
it neceſſary to require. If ſuch a bond taken on a preſentation 
to a parochial living be illegal, this muſt be equally ſo; for there 
18 no difference betwen a free chapel and a . living as 
to this matter: the only difference is that the latter is ſubject 
to the viſitation of the ordinary, and the former to the viſita- 
tion of the chancellor in right of the crown. The jus patronatus 
is in both caſes the ſame; both of them conſiſting in a right to 
nominate and preſent a fit perſon on the happening of a vacan- 
cy, after which the right of patronage is ſunctus officio till an- 
other vacancy happens, and a new relation ariſes between the 
incumbent and the viſitor. But this is an attempt to continue the 
control of the patron over the incumbent after the legal relation 
between them ceaſed; a control not recognized by law, and 
which 1s calculated to make that, which is an office for life, de- 
pend upon other conditions than thoſe which by law are im- 
poſed; and conſequently it would depreciate the value of the liv- 
ing. With reſpect to the reſidence required by the bond, that is car- 
ried much further than the law requires it; for the ſtat. of Hen. 
8. (a) only impoſes certain penalties much inferior to that im- 
poſed by this bond for non-refidence. And beſides there may 
be various defences to an action on that ſtatute, as, amongſt 
others, reſidence on another living by diſpenſation ; whereas 
there can be no excuſe under this bond, unleſs the licenſe of the 
patron be ſych ; and further in this caſe the living itſelf is to be- 
come vacant. Again too in this caſe the penalty is to become 
due to the patron in caſe of dilapidations in which he has no ſort 
of intereſt, that being the ſole concern of the ſucceſſor. The 
effect therefore of this bond is to raiſe to the patron a ſpecial in- 
tereſt in the execution of a public truſt, which by law he was not 


inveſted with, It is true indeed that it has been thrown out by 


the Judges in ſeveral old caſes that ſuch a bond as this would be 
good, but it was only faid.arguezdo ; and thoſe authorities have 
been ſince conſiderably ſhaken by the determination of the 


Houſe of Lords in the caſe of the Biſhop of London v. Ffytche (5); 


wherein it was held that a general reſignation bond from the 


@ 21 Hen. 8, c. 13. (5) Dom. Proc. May 1783. 
| incumbent 
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incumbent to the patron was void. The Lord Chancellor there 1790. 
delivered his opinion that all bonds of this nature were void, 
and that a preſentation or collation ought to be without any con- BAαν 
dition whatever. And though moſt of the judges were of a pion 
different opinion in that caſe, yet they grounded their opinion 

more upon precedent than upon principle; and one of them ſaid that 

had it been res integra he ſhould have been of a different opinion. 

Now as there can be no doubt but that on principle bonds of 

this deſcription are very impolitic, and as there have been differ- 

ent determinations upon the ſubject, the judges ought rather to 
determine according to reaſon and ſound policy, with which the 

laſt precedent agrees. Secondly, The licenſe to be abſent, mention- 

ed in the pleadings, being general and indefinite, and not qualified 

in point of time or any other circumſtance, entirely deſtroyed 

the penalty, which being once gone cannot be ſet up again by a 
revocation of the licenſe, according to the doctrine in Dumper 

v. Syms (a); where it was held, on a proviſo in a leaſe that a 

leſſee and his aſſigns ſhould not alien without licenſe, that, if the 

leſſor once gave a licenſe for that purpoſe, it was not to be con- 

ſidered as a mere diſpenſation for one alienation, but the con- 

dition was thereby entirely deſtroyed. And this is not like the 

caſe of a ſpecial licenfe for a particular purpoſe, as to go over a 

man's own grounds, or for a particular time, which may be 

revoked at the pleaſure of the party granting it. But even if this 

licenſe could be revoked, non conftat that it was ſo; for it is 

only ſtated on the record that there was a notice of revocation; 

and nothing ſhould be preſumed in aid of a forfeiture. 

Cbambre, contra, was ſtopped by the Court. 

Lord Kenyon, Ch. J. I cannot bring myſelf to entertain a 
doubt on this caſe. It has been argued that the patron's right 
of preſentation is a mere truſt; it is ſo to ſome purpoſes, but not 
to all. It is a truſt coupled with an intereſt ; for it is a ſubject 

of conveyance for a valuable conſideration, which is not the caſe 
with a naked rruſt. As ſoon as the defendant was preſented to- 
the living, he was bound to take upon himſelf all the duties of 
an incumbent ; to reſide on the living, to take upon him the 
cure of ſouls, and to keep the houſe in proper repair. Now this 
bond was only entered into for the purpoſe of ſecuring a per- 
formance of all thoſe duties, which by law, and without the 
bond, he was bound to diſcharge. I avoid ſaying any thing re- 
ſpecting the caſe of the Biſhop of London v. Fjytche : when that 


(a) Cro. E. ix. 815. 


Vo. IV. | * queſtion 
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1790. [ queſtion comes again before the Houſe of Lords, they will, I 
f] have no doubt, review the former deciſion, if it ſhould become 
Bacewaw f neceſſary. It is ſufficient for me, in deciding the preſent caſe, 
12 to ſay that it cannot be governed by that. For here the plaintiff 

does not call for the reſignation of the incumbent, but merely 
for a performance of thoſe duties which in morality, religion, 
and law, he ought to do. I am therefore clearly of opinion that 
a bond for the performance of theſe duties is not illegal. With 
reſpect to the ſecond queſtion: it cannot be diſputed but that, 
in general, the ſame perſon, who gives, may revoke, a licenſe. In 
the caſe cited indeed where the leſſor had given his tenant licenſe 
to aſſign, ſuch licenſe could not in it's nature be revoked: but, 
in a caſe like the preſent, while the licenſe continues to exiſt and 
to have operation, it may be revoked; and in this reſpect this is 
like a general licenſe to enter another's grounds, which may be 
revoked at any time at the pleaſure of the party who granted» 
it. | 


(a) BULLER, J. I cannot find any immorality or illegality in 
this bond. It is the duty of an incumbent to reſide on his 
living, and to be regular in the diſcharge of his duty. Now this 
bond requires nothing more; it only requires him to do what 
the law would have compelled him to do without it. As to the 
other point; the caſe cited from Cro. Elz. does not apply to the 
preſent. There the licenſe to aſſign having been once given, 
there was an end of the proviſo: but here the condition is not 
that the defendant ſhall not be abſent without conſent, but that 
he ſhall not be abſent, and if he be and do not return after a 
month's notice, that he ſhall reſign. Then the conſent to be 
abſent for a time does not vary the caſe; for the defendant was 
bound to return after a month's notice. 
GRosE, J. declared himſelf of the ſame opinion. | 

| Judgment for the plaintiff, 


(a) Aſoburſt, JI. abſent, 


z. Dos on the ſeveral Demiſes of BLAND FORD, and 
9. . ; 
Wife, and Elias Dymocks, againſt APPLIN, 


Voter a 125 () N the trial of this ejectment, a verdict was taken for the 
A plaintiff, ſubject to the opinion of this Court on the follow- 


life, and after x 
his deceaſe ing caſe. | 
to and among /t | | 


his ie, and ; 
in default of iſſue,” then over, A. takes an eſtate tail. In order to give ef to the deviſor's general 


intent, a court will overlook a particular intzat inconſiſtent therey, ith, 
—.— A. Dymack, 
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A. Dymoch, being ſeiſed in fee of the premiſes in queſtion, by 
will dated 29th Auguſt 1758 deviſed, as follows; © I give and 
bequeath unto my nephew William Dymock all that my freehold 
eſtate that I bought of Mr. King/tone ſituate at Albampton in the 
county aforeſaid, to hold to him during his natural life, and 
after his deceaſe to and among ft his iſſue, and in default of. ue to be 
divided between my nephew Elias Dymock, and my niece Mary 
Dymocl, and to their heirs and aſſigns for ever.” A. Dymock the 
deviſor died in 1758; whereupon Wilkam the nephew entered 
into the premiſes, and in Mzchae/mas Term 1759 ſuffered a re- 
covery thereof. In 1761 Milliam married Mary Baker, by 


whom he had one child only, named Ann, who ſurvived her 


father, and died an infant in June 1770. Wilkam died the 2d 
of September 1769, having deviſed the premiſes to his wite, under 
whom the defendant claims. Elias Dymock, one of the leſſors of 
the plaintiff is the Elias mentioned in the will of A. Dymack. 
Mary Blandford, the other leſſor of the plaintiff, is the daughter of 
Thomas Dymock, the elder brother of William, and as ſuch heir 
at law of A. Dymock the deviſor and of Ann the infant daughter 
of William, and alſo heir at law of Mary Dymock the niece of 
Abraham, mentioned in his will, which Mary furvived William, 
and died unmarried, and inteſtate. 

Lens, for the plaintiff, ſaid that two queſtions aroſe ; firſt, what 
eſtate William Dymock took under the will of A. Dymocl, whe- 
ther for life, or in tail; Secondly, what eſtate his children would 
have taken, whether in tail or in fee; for if the former, Elias and 
Mary Dymock, the deviſees, took veſted remainders in fee after 


that eſtate-tail ; if the latter, one of the leſſors of the plaintifF is 


entitled as the heir at law. And he contended that William Dy- 
mock took an eftate for hfe only, and his child an eſtate-tail. It 
muſt be admitted, on the authority of King v. Melling (a), and 
other caſes, that William Dymock would have taken an eſtate-tai}, 
had the deviſe not been qualified by the words © to and among /t 
his iſſue ;” but thoſe words diſtinguiſh the preſent from former 
caſes where the deviſee has taken an eſtate-tail. The word 
* amongſt” neceſlarily implies diviſion, and makes it neceſlary 
for all the children to take as purchaſers. Under the words © to 
and amongſt” it has been repeatedly held that each child muſt 
take ſome ſubſtantial part, and not nominally only ; as in Alex- 
ander v. Alexander (6b), and other caſes (c); they have the ſame 
(a) 1 Ventr. 225, 2 Lev. 59. | | (c) 1 Fern. 66. 1 Bro, Ch. Caf. 450. 


(5) 2 Jex. 640. 
| meaning 
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meaning as to all and every.“ In Goodright v. Dunham (a), 
where the deviſe was to J. L. for his life, and after his death, 
unto all and every his children equally, and to their heirs, and 
in caſe he dies without iſſue, then over; the queſtion was as to 
the intereſt which the children took. Lord Mansfield ſaid 
& neither fide thought it could be maintained that Fefery took 
an eſtate tail.” It is no objection to this mode of conſtruction 
that it gives a different ſenſe to the word © iſſue” in different 
parts of the will, and that “ iſſue” in the firit part means © chil- 
dren,” and in the ſecond “ heirs of the body”; becauſe © iſſue” 
may be a word of limitation or of purchaſe in different wills; 
and there does not ſeem to be any reaſon why it ſhould not re- 
ceive different interpretations in different parts of one will. The 
ſame objection (if it were any) would equally prevail in thoſe 
caſes where the party under the word © heirs of the body” 


takes an eſtate as a purchaſer, and yet takes it with a deſcen- 


dible quality to his iſſue; as in Archer's caſe (b), where, under 


a deviſe to R. Archer for life, and afterwards to the next heir male 


of Robert, and to the heirs male of the body of ſuch heir male, the 
remainder to the right heir male of Robert was good; the words 
heir male, being uſed as de/ignatio perſon in the firſt inſtance, and 
as words of limitation in the other. So in Fobn de Mandeville's 


caſe (c); J. de Mandeville by his wife Roberge had ifſue Robert 
and Mawde; R. de Morevill gave lands to Roberge and to the 


heirs of J. Mandeville her late huſband on her body begotten.” 
It was held that Roberge had an eſtate but for life, and that the 


fee-tail veſted in Robert, heirs of the body of his father being a 


good name of purchaſe. So alſo in Doe v. Fonnereau. Dougl. 


470. The conſequence of W. Dymock's taking an eſtate for life 


only, and his child an eſtate-tail, is that the ultimate remainder 


was veſted in E. and M. Dymock, according to the diſtinction in 


the fifth reſolution in Loddington v. Kime (d), that where the meſne 
eſtates limited are for life or in tail, the laſt remainder may, if 
it be to a perſon in /e, veſt, but that no remainder limited after 


a limitation in fee can be veſted. Here, therefore, the firſt re- 


mainder being leſs than a fee, there ſtill remained ſomething to 


limit, which, when limited to a perſon in fe, veſted. But, if 
William's children would have taken a fee, then the recovery ſuf- 
fered by Pilliam barred the ſubſequent remainders according 


to the laſt reſolution in Loddington v. Kime. And the heir at 
law of the deviſor is let in. Now Mary, one of the leſſors of 


(a) Do:tgl. 251, (t) 1 Rep. 66. (c) Co. Lit. 26. 6. (2) Calf. 224. 
4 the 


- 
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- fince William's death. _ | 6 | 
Gibbs, contra. It is admitted that W. Dymock would have 
taken an eſtate-tail, had not the words “ and amongſt” been 
' prefixed to © iſſue.” But thoſe words will not vary the caſe; 
for they may be conſtrued to mean to and amongſt the iſſue of 
William in ſuch proportions as the law directs in the caſe of 
deſcents of eſtates-tail, namely, if one {on only, to him; it 
more, that the firſt ſon ſhould take the whole in preſent, but, 
- expectant on that ſon. leaving no iſſue, that the ſecond ſhould 
take; if ſeveral daughters, that they thould take the whole in 
praſenti. This mode of conſtruction will ſatisfy the word 
„ amongſt ;” and this ſeems to be the true ſignification of the 
words objected to, when coupled with all the other words of 
the deviſe. It has been argued that William took only an eſtate 
for life, and his children an eſtate- tail; to ſupport which it was 
aid that two different ſignifications might be given to the word 
- « iſſue' in the ſame will: but the caſe of Goodright v. Dunham 
() gives a deciſive anſwer to that argument; for Lord Mans- 
field there ſaid, © the word © heirs” in the limitation over to 
- © the daughters certainly does not mean *heirs of the body,” and 
ve cannot give the ſame words two different ſenſes in different 
parts of the ſame will.“ So alſo in Cool v. Cook (c), the Lord 
Keeper put this caſe; © A deviſe to the iſſue of B., and for want 
of ſuch iſſue to C.; B. having a ſon and daughter, they ſhall 
take only as perſons deſcribed, and have only an eſtate for 
life; although the ſubſequent words © for want of ſuch iflue” 
-* ſeem to imply an eſtate-tail : but then there muſt be a double 
*< uſe made of the word © iſſue,” vis. firſt, it is a word of im- 
"® plication, who were the perſons to take; Secondly, as words 
of limitation to make an entail, which is not to be admitted.” 
And this objection does not occur in 4rcher”'s caſe, or in that of 
Jobn de Mandeville; for there the firſt taker took an eſtate-tail, 
as being the firſt perſon anſwering that deſcription ; and the 
eſtate afterwards deſcended to thoſe anſwering the ſame deſcrip- 
tion. This is not like the caſes cited, where under the words 
to and amongſt” the Court of Chancery has held that. each 
child muſt have ſomething ; for in thoſe there was nothing to 
"rebut the primd facie intention of the teſtator : but thoſe words 
may be reſtrained by the accompanying words; and in this 


(a) The declaration was of Trinity Term (5) Dengl. 255. 
29 G. 3. b 1 | (c) 2 Vera. 549. 


Vol. IV. 1 caſe 
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caſe the words which follow ſhew that the deviſor intended that 
they ſhould be taken in a qualified ſenſe. - The words “ to and 
amongſt his iſſue” cannot be aſſimilated to © all and every the 


children”, to which they have been compared; for © iſſue” is a 
much ſtronger word to create an eſlate-tail than © children”. 


Then it was argued upon a ſuppoſition that the children of 


William took a fee, in which caſe it was ſaid that the heir at law 
would be let in: but, admitting that to be the caſe, the conſe- 
quence ſuggeſted would not follow, that the heir at law would 
be now let in; for more than twenty years have elapſed ſince 


the recovery. But there are no words of inheritance added to 
the deviſe to the children: the word “ eſtate”, as here uſed, is 


not ſufficient to carry the fee, for it is uſed as the local deſcrip- 


tion of the eſtate, and not as denoting the intereſt which he 
meant to deviſe in that eſtate; it is © my freehold eſtate that 1 


bought of Mr. King ſtone, ſituate at Alhampton in the county 
aforeſaid”. There is nothing therefore in this deviſe to ſhew 
that the deviſor intended that the children ſhould take a fee, 
bur a contrary intent may be collected from other parts of 
the will; for, in deviſing the ultimate remainder, he faid “ to 
E. and M. Dymock, and to their heirs, and aſſigns for ever,” 
which manifeſtly ſhews that the deviſor knew the neceſſity 
of adding words of [inheritance when he intended to give the 
fee. This ground was much relied on in Cheſter v. Painter (a). 
Lens in reply. No authority has been cited 'to ſhew that the 
word “ among{t” has ever received the conſtruct ion · contended 
for by the defendant. Nor is it ever uſed in ſuch a ſenſe; for 
it neceſſarily implies diviſion; whereas the defendant's argu- 
ment fhews that the deviſor meant, when he uſed the word, 
that the eſtate ſhould firſt go to one, and then to another in ſuc- 
ceſſion. And ſo much have the Courts thought themſelves bound 
by the words “to and amongſt”, that, even where they have 
been followed by others“ in ſuch ſhares and proportions” as the 
ſettlors choſe, it has been held that ſome ſubſtantial part of the 
eſtate muſt be appointed to each. What was ſaid by the Lord 
Keeper in the caſe of Cook v. Cook was not neceſſary for the deciſion 
of the caſe before him; it was merely an hypothetical caſe: but here 
t vo different ſenſes may be given to the ſame words in different 
parts of the will, in order to effectuate the intention of the de- 
viſor. In anſwer to the ob;eftion that the word “ eſtateꝰ does 


(a) 2 P. Hunt. 333. 


not 
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not carry a fee to the children, becauſe it is deſcribed as being 1790. 
ſituate at Albampton; though formerly a diſtinction prevailed be- 
tween a deſcription of an eſtate at or in ſuch a place, yet now Dos 
| . | 21 0 azainſt 
they both have the ſame meaning ; beſides this is deſcribed as a Az ep Lin. 
freehold eſtate, which neceſſarily includes the intereſt which the 
deviſor had. 
Lord Kenyon, Ch. J. Although this will is very inaccurately 
drawn, I think we may colle& the deviſor's general intention. 
from the words of it. The great queſtion in this caſe is what 
eſtate V. Dymock took under the will, In the firſt clauſe the 
eſtate is expreſſed to be given only during his natural life, but 
in the next limitation it is to go % his iſſue, and in default of 
iſſue only was it to go over; it is clear therefore from the whole 
of the will that the deviſor did not intend that it ſhould g0 
over to thoſe in remainder until after a general failure of iſſue 
in N. Dymock. Now I think we are warranted by many de- 
terminations, and particularly by that of | Robinſon v. Robinſon (a), 
to give that effect to the will which will beſt anſwer the devi- 
ſor's general intention, though by ſo doing we may defeat ſome 
particular intent. Here the general intent was that W. Dymock 
and his iſſue ſhould take firſt; then what conſtruction will 
beſt effectuate that intention. It has. been argued by the plain- 
tiff's counſel that V. Dymock took only an eſtate for life, and 
his children an eſtate tail: but it would be difficult to put two 
different interpretations on the word iſſue; and, even if that 
could be done, it would not further the intention of the deviſor 
in this caſe; for there are no croſs remainders to-the children, 
and they can never be implied; ſo that, according to the conſtruc- 
tion contended for, if one of the children died, his ſhare would 
go over to thoſe in remainder, in prejudice of thoſe children who 
ſurvived, which was certainly not intended by the deviſor. 
Therefore we ſhall beſt anſwer his general intent by ſaying 
that W.Dymock took an eftate-tail; and, in ſo determining, we ſhall 
not go farther than has been done in other caſes ; eſpecially 1 in 
Nobinſon v. Robinſon, where the eſtate was expreſsly given to L. 
Robinſon for life and no longer, and after his deceaſe to ſuch ſon 
as he ſhould have, taking the name of Robinſon, and for default 
of ſuch iſſue then over: there, notwithſtanding the deviſor ſaid 
in expreſs terms that L. Hicks ſhould only take for life and no 
longer, this Court were of opinion that, in order to effeQuate 
the manifeſt general intention of the deviſor, he muſt by ne- 


(a) 1 Burr. 38. 
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ceſſary implication take an eſtate tail. It is not neceſſary to go 


through all the caſes on this ſubject, which are for the moſt 
part collected in Robinſon v. Robinſon; in addition to which is 
Dubber v. Trollop, 8 Vin. Abr. 233; but the reſult from them all is, 


that the Court is to put ſuch a conſtruction on the whole of the 


will as will beſt effectuate the general intention bf the deviſor, 


. contrary to one of the limitations, if a different conſtruction will 


defeat the general intent. Then according to that principle I 


think that in this caſe Y. Dymock took an eſtate-tail; and con- 
Tequently that the remainders were barred by the recovery. 


(a) BULLER, J. I am not inclined to differ from my Lord in 


the conſtruction which he has put upon this will, though I think 


by ſo doing we ſhall go farther than has ever been done in any 


of the former caſes; becauſe, in order thus to conſtrue the will, we 
muſt reject the words © and amongſt' . But if we were to give 


effect to thoſe words, it would defeat the general intent of the 
will, which will be better effected by giving an eſtate tail to W. 
Dymocz, For the deviſor certainly intended to prefer all the 


iſſue of W. Dymock before the more diſtant branches of the family, 


which would not be the caſe, as there are no croſs remainders, 
unleſs V. Dymock took an eſtate tail. The word © iſſue“ may 
mean children, or heirs of the body: but it is too much to ſay that 
it means children in this will, for then grand-children would 
be excluded, and the next clauſe “ in default of iſſueꝰ could not 


have any effect at all. It therefore muſt mean“ heirs of the 


body.” Therefore I think that, as by rejecting. the words “ and 
amongſt” the general intent of the deviſor will be beſt eftedu- 


ated, we are warranted in rejecting them. 


GRose, J. Upon the mere words I ſhould thr & that W. 
Dymock took only an eſtate for life; and yet if we were to put 


that conſtruQion on the will, it would defeat the general in- 
tention of the deviſor, which can only be carried into effed by 
conſidering “ iſſue as a word of limitation. There is no caſe in 
which © iſſue” has been determined to be a word of purchaſe, 
unleſs coupled with other words expreſſing ſuch an intent; but 


here the contrary intent appears. Mr. J. Rainsford, in Finch 282. 


arguing upon the diſtindtion between iſu, and children, ſaid 
* the word iſſue is, ex vi termini, nomen collectivum, and takes in 


all iſſues to the utmoſt extent of the family, as far as the 


*& words heirs of the body would do; and he obſerved that it was 
reſolved in Mild's caſe, 6 Rep. 17. ©. that a deviſe being to the 


(a) Mr. Juſtice Af hurt was abſent. 


father 
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& father and mother, and after their deaths #0 the children, the word 1790. 
« « children” ſhall be a name of purchaſe, and not of limitation, — 


| e and they ſhall have but an eſtate for life: but had it been to Prone 
their iſues, (as in the caſe then before him) that word ẽ,,j“ Arriix, 


<« would have been conſtrued a word of limitation, and not of 

gurchaſe; and fo it was lately reſolved in the Exchequer 

„Chamber; and a judgment given in the King's Bench to the 
<« contrary was reverſed upon the authority of Wild's caſe.” 

That caſe is ſtrong to ſhew that iſſue is a word of limitation 

and not of purchaſe, and that it 1s different from children. 

And as the deviſor's intent in this caſe will be beſt effectuated by 

determining that W. Dymock took an eſtate tail, that is the beſt 

and moſt legal conſtruction of this will. | 


Poſtea to the defendant. 


Dor on the Demiſe of BREZZIRVY again ſl Woopuovss A 
99. 23 0 
and Others. 


A. deviſed 
O* the trial of this ejectment a ſpecial verdict was found, in bis — end 


ſubſtance as follows; Thomas Heys, being ſeiſed in fee of Ax. 


eſtates to bis 


certain copyhold premiſes according to the cuſtom of the manor, Wit ir li, 
which he ſurrendered to the uſe of his will, and alſo of freehold part of the 


and leaſchold eſtates, by will, dated 17th Fan. 1764, deviſed as be geld alter 


follows ; I will that my debts and funeral expences be paid out of his wife's 


death by the 
my whole eftate by my executors. And whereas I am now poſſeſſed executor, and 


of one half of a leaſehold eſtate lying and being in K:r4dale, divided be- 


tween C. D. 


held by Jeaſe under the Right Honourable Edward Earl of Derby E. F. and G: 
for three lives, one whereof is now in being, the ſame together Brand ry 


tauo annuities 


3 | 0 to H. and 7. 
with all my other real eftate J give, deviſe, and bequeath, unto „% N 


my loving wife Catherine Heys during her natural life; and like- 47 executors 
wiſe I give unto my loving wife Catherine Heys all my per/onalty 1 


: avhole eſtate, 
during her natural life; and I further likewiſe give her a power and to com- 


mence after 


of diſpoſing and giving either by will, or otherwiſe, all my his wite's 

linen Cc, [enumerating certain articles of furniture]; and all ___ 
the remainder of my goods and furniture I give to be fold by viſed « 4 
my executors, and the money ariſing from the ſale thereof I % —_— 


give to be divided amongſt my nephews and nieces hereafter __ 
named, ſhare and ſhare a-like (that is to ſay) [naming them], and after the 
yearly pay- 

ments a wy 


annuitants, out of his evhole ate, to B. C. and D., equally, ſhare and ſhare alike”; ; held that the 
executor took a fee, 


Vor. IV. | A a 


I give 
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1790, I give unto my brother William Heys 40l. yearly, to be paid him 
— by four quarterly payments, during his natural life, by my 
Dor executors hereafter named, out of my whole gſlate. I give unto 
Wood on, my couſin John Heys 61. yearly to be paid him by four quarterly 
payments during his natural life by my executors hereafter 
named, out of my whole eftate ; the aforeſaid dividend of the money 
ariſing from the ſale of my goods, and the yearly payments out of 

my eftates, to my brother William Heys and to my couſin John 
Heys, are not to commence till after the death of my loving wife 
Catherine Heys. The remainder of the profits, after the death of my 
loving wife Catherine Heys, after the yearly payments made to my 
brother Milliam Heys, and my couſin John Heys, out of my WHOLE 
eſtate, I give to be divided amongſt Thomas Heys, George Heys, and 
Fane Heys, ſons and daughter of . Hey, equally, ſhare and 
{hate alike. He then gave ſeveral pecuniary legacies, and 
(among them) one of 10/. to his niece N. Beezley. Catherine Heys, 

the widow, entered on the deviſor's death, and afterwards died 

in 1785. George Heys, the eldeſt brother of Thomas Heys the 
deviſor, died in the life-time of Thomas Heys and before 

the making of the will, without male iſſue, leaving Ann 
Beezley the leſſor of the plaintiff, and who is deſcribed by the 
name of Nancy Beezley, his only legitimate daughter, and heireſs 

at law, and who 1s alſo the heireſs at law of Thomas Heys the 
deviſor. Ann Beegley before the death of the deviſor inter- 
married with Thomas Beezlcy, who died before this ejeAment 
was brought. Ann Beezley, after the death of Catherine Heys, 
entered into and was ſeifed of the premiſes. Milliam Heys the 
brother, and John Heys the coufin of the deviſor, died after the 
deviſor, and in the life-time of Catherine his widow ; William 
Heys having had iſſue Thomas Heys, George Heys, and Fane Heys, 

the deviſees mentioned in the will of Thomas Heys, who alſo ſur- 
vived the deviſor, but died in the life time of Catherine his 
widow. The defendant, Catherine Heys, is the heireſs at law of 
Thomas and George Heys, ſons of William Heys, and nephew of 

the deviſor; and the defendant John Woodhouſe is the heir at 
law of Fane Heys daughter of William Heys, and the niece of 

the deviſor. The defendant, Catherine Heys, and Fohn Woodbouſe, 
were on the 25th January 1787 admitted tenants to the copy- 
hold eſtates according to the cuſtom of the manor ;. and after 

the death of Catherine Heys, the deviſor's widow entered into the 
premiſes in queſtion. The verdict alſo ſtated that the perſonal 
eſtate of Thomas Heys, the teſtator, of which he died poſſeſſed, 


3 over 
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over and above the amount of his debts and the legacies be- 
queathed by his will, amounted to 2000/. 

FJ. Heywood, for the plaintiff, (after obſerving that, as the leſſor 
claimed as heir at law, he could not be difinherited but by ex- 
preſs words or neceſſary implication) contended, firſt, that the 


words © whole eſtate” in this will meant per/onal eſtate only, and 


could not be extended to the real eſtate; becauſe in all the in- 


ſtances, (except one) in which it is uſed, they are coupled with a 
direction to the executors to pay. In Shar v. Bull (a) this bequeſt. 


all the overplus of my gat to be at my wife's diſpoſal, and 


make her my executrix” did not paſs a freehold houſe which 


was not particularly ſpecified in the will: there Potoell, J. 
mentioned this caſe © I give all to my mother”, which it was 
contended might include whatever he had to give, either chat- 
tel or inheritance, yet, becauſe it might be all perſonal, or all 
real or inheritance, it was taken to be too looſe and general to 


diſinherit an heir at law; and therefore no land paſſed by 


it : and he referred to a ſtrong caſe on this head in Noy 48. 
In the ſame caſe Trevor Ch. J. (5) ſaid. © if the words be in- 
different to real and perſonal eſtate, or may be applied to per- 
ſonal alone, there the heir at law is not to be difinherited by 
the implication of ſuch words, or by any implication at all but 
what is a neceſſary one. In Piggot v. Penrice (c), where the 
teſtatrix deviſed thus, © I make my niece G. executrix of all my 
goods, lands, and chattels,” and died, not having any leaſehold 
- Intereſt, it was held that lands of inheritance did not paſs by 
thoſe words. The defendants muſt claim under the general 
reſiduary clauſe, in which the teſtator gave the remainder of the 
Frofits out of his whole eſtate, after his wife's death and the yearly 
Payments to his brother, to his nephews and niece. But as 
the woras © whole eſtate” in every other part of the will muſt be 
taken to refer to the perſonal eſtate only, ſo alſo muſt they in 


this, unleſs different meanings be given to the ſame words in 
different parts of the ſame will. And though, if the perſonal 


eſtate had not been ſufficient to ſatisfy the yearly payments, the 


real eſtate might have been liable, yet it is ſufficient to obſerve. 


that it is found as a fact in the verdict that there was a ſurplus 
of 20001. of the perſonal eſtate, after payment of the debts and 


legacies. - But, ſecondly, if the words © whole eſtate” muſt ne- 
ceſſarily be cenſtrued ro extend to real property, and that the 
executors took an eſtate by implication to enable them to re- 


(«) 12 Mod. 592. (b) 12 Med. 596. N () Prec. in Chanc. 47 1. 
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15790. ceive the rents and to pay the annuitants, ſtill the executors only 
— took an eſtate during the lives of thoſe annuitants; and the 
been „ deviſe in favor of the defendants of the remainder. of the profits 

WooDnouss. cannot be extended beyond that time; after the determination 

of which the heir at law is entitled, there being no diſpoſition 
of the ultumate remainder, There are no words of inheritance 
to paſs the fee to the perſons under whom the defendants claim, 
neither is there any general {weeping clauſe, or any introduction 
declaring the deviſor's intent to diſpoſe of his whole property. 
The caſe of Peiton v. Banks (a) was a ſtronger one than the pre- 
- ſent; there lands were given to A. for life, with the reverſion to 
B. and C. to be equally divided between them; and yet it was 
held that B. and C. took as tenants in common for life only. 
Neither does it make any difference in this caſe that a ſmall 
legacy is given to the heir at law. Roe d. Callozo v. Bolton, 
2 Bl. Rep. 1045; and Right d. Mitchell v. Sidebotham, Dougl. 
730. | 

Chambre, contra, was emed by the Court. 

Lord Kenyon, Ch. J. In the beginning of the will the de- 
viſor, after reciting what eſtates he had, deviſed all his real 
eſtate and alſo all his perſonalty to has wife for life: then he con- 
{ſidered how his perſonalty ſhould go afterwards, and he accord- 
ingly bequeathed it to his executors to be divided among his 
nephews and nieces ſhare and ſhare alike. This therefore was 

_ a diſpoſition of the whole of one branch of his property. But, 
there being other perſons for whom he meant to provide, he 
proceeded to give annuities to them payable out of his whole 
eſtate, directing that © the aforeſaid dividend of the money 
ariſing from the ſale of his goods, and the yearly payments out of his 
eflate [to thoſe annuitants] ſhould not commence until the death 
of his wife”: and then he deviſed © The remainder of the Profits, 
after his wife's death, after the yearly payments, [to the annuitants] 
out of his whole eftate, to be divided among two nephews and a 
niece, ſhare and fhare alike.” Now if the goods and furniture 
had exhauſted all the perſonal eſtate, the annuitants might have 
reſorted to the profits of the real eſtate. And this conſtruction 
is ſupported by the terms © yearly payments”, which are more ap- 
plicable to real than to perſonal property; for if money be out 
on intereſt the dividends are ſaid in the law to ariſe from day. 

to day. Then as theſe annuitants were to take a beneficial in- 

tereſt out of the real eſtate, and the payments were to be made 


(a) 1 Fern. 65. 
2 


by 


- 


* 
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by the executors, the latter muſt of neceſlity take a fee, in order 
to anſwer the charges made upon them, as has been deter- 
mined in a variety of caſes ; for if the executors were to take an 
eſtate for life only, the annuitants might have ſurvived them. 
How far the whole of this property is exhauſted by theſe means 
it is not neceſſary for us to decide here: it is fufficient for 
the determination of this caſe that there is an outſtanding 
term in the executors ; if there be any reſulting truſt for the 
heir at law, he muſt apply to the Court of Chancery. Put it is 
clear that in this caſe the whole eſtate neceſſarily veſted in the 
executors by way of an uſe executed, becauſe that which they 


were required to do could not be anſwered by a leſs quantum 
of eſtate. 


Asus, J. was of the fame opinion. 
BL LER, J. The words © whole eſtate” occur ſeveral times 
In this will, and in all the places in which they are uſed they 
mean all the property which the deviſor had. In the firſt place the 
debts are to be paid out of his whole gate, which muſt charge 
the real as well as the perſonal eſtate. Then, after giving the 
reſidue of his perſonalty, he gave ſpecific annuities, which are to 
be paid out of his whole gſtate; theſe therefore muſt be paid out 
of his real eſtate. Now if we once know the meaning of the 
words © whole eſtate” as uſed by the deviſor, there is an end 
of the queſtion. And if by © whole eftate” the devifor meant 
his real eſtate, the deviſe of the remainder of the profits out of 
his whole eſtate muſt paſs the fee. The caſe cited from Douglas 
is againſt the plaintiff: for there Lord Mansfield ſaid that a de- 
viſe of © all my eſtate” will pafs an eſtate of inheritance ; but 
as that was only a deviſe of “all the devifor's lands lying in 
ſuch a place”, it was not fufficient. But here “ eſtate” is uſed, 
which in it's natural import will carry a fee-ſumple, unlefs there 
be words to control it; and as there are no words in this will to 
that effect, the executors muſt take a fee. 

GRosE, J. In order to give effect to the deviſor's intention, 
it 18 neceſſary that the executors ſhould have the abſolute power 
over the whole of his real eſtate. 


Judgment for the defendant. 
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AUR1OL againſt Mines. 10 Error. 


\OVENAN T in the Common Pleas for rent; * non eft 

fafum; riens arrere ; and the bankruptcy of 4 plaintiff, i in 
error, before the rent Leama due ; in which plea it was ſtated that 
the commiſſioners aſſigned the leaſe, in which the covenant was 
inſerted, to the aſſignees for the reſidue of the term, and that by 
virtue of ſuch aſſignment all the eſtate, intereſt, and term of years 
then to come c, of the plaintiff in error in the leaſe was and ſtill 
is veſted in the aſſignees. To the latter plea there was a general 
demurrer and joinder; and after two arguments in the court 
of Common Pleas, judgment was given for the plaintiff be- 
low (a). The record having been removed into this Court by 

writ of error, 

Park, for the plaintiff in error, cited that the bankrupt Was 
diſcharged from his covenant to pay rent by the aſſignment of all 
his property by the commiſſioners. The caſes principally relied 
on in the Court of Common Pleas, 1 Sid. 401, 447. 1 Saund. 240. 
Cro. Fac. 309. 521. Cro. Car. 188. 580. and Caf. temp. Hardy. 


343, only prove that the leſſee cannot by his own aft diſcharge him- 


ſelf from his expreſs covenant, and are therefore not applicable to 
the preſent caſe, becauſe here the bankrupt does not endeavour 


by his own act to diſcharge himſelf, but the eſtate, in reſpect 


of which he entered into the covenant, is taken from him by 
law. Now the general principle of law, which holds a party 
liable on his expreſs covenants, although the eſtate in reſpect of 
which it was entered into 1s gone, 1s founded on the preſump- 
tion that the party voluntarily and by his own act aſſigned over 
the eſtate to a perſon in whom he has confidence, and againſt 
whom he has a counter-remedy if he himſelf be ſued by the 
leſſor. But here is no privity of contract between the bankrupt 
and the aſſignee under the commiſſion; and therefore the rea- 
ſon for upholding the privity of contract between the bank- 
rupt and his leſſor falls to the ground, eſpecially too as the 
bankrupt could maintain no action againſt the leſſor on any of 
his covenants. A party, who enters into a covenant, is only 
liable in two reſpects; either in reſpe& of the eſtate which he 
enjoys, or on his perſonal contract. But in this caſe the firſt 
is aſſigned over, and is taken from the leſſee by act of law, by a 


(a) Vid. H. Bl. Rep. C. B. 433. 
compulſory 
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compulſory power which he cannot reſiſt : and, as to the other, 1790. 
the law has taken away the means by which he was enabled to 
perform the contract. And he cannot remain liable on the co- Tow 
venant for himſelf and his affigns, for that means voluntary aſſigns: Mus 
but here it appears by the record that the eſtate 1s veſted in the a 
aſſignees under the commiſſion, who are not (legally ſpeaking) 
the aſſignees of the bankrupt but of the creditors or commiſ- 
ſioners; the bankrupt himſelf does not even aſſign in point of 
fact, he is no party to the deed of aſſignment. It was contended 
in the court of Common Pleas that a bankrupt remains liable on 
his expreſs covenants becauſe there are no expreſs words in the 
ſtatutes concerning bankrupts to diſcharge them: but they are 
by no means neceſſary; for in Brewer v. Kitchall (a) Holt, 
Ch. J. ſaid“ If H. covenant to do a thing which is lawful, and 
an act of parliament come in and hinder him from doing it, 
< the covenant is repealed”; for which was cited Dy. 27. þl. 278. 
In this caſe the bankrupt is di/abled from performing the cove- 
nant, which is the ſame thing. And the rule of law applies, 
lex non cogit ad impoſſubilia, A bankrupt is diſcharged by the 
bankrupt laws from ſuch obligations as ariſe in reſpect of any 
-property veſted in the aſſignees by virtue of thoſe ſtatutes. In 
Mayor v. Stewart (b) Yates, J. faid “ as the act deveſts him of his 
„ whole eſtate, and renders him abſolutely incapable of perform- 
« ing the covenant, it would be'a hardſhip upon him if he 
« ſhould remain {till liable to it, when he is diſabled by the at 
of parliament from performing it”. And the Court (though 
they held that the party was liable in that caſe, which was on 
a collateral covenant,) nearly adopted the language of Mr. }. 
Yates. In Cantrel v. Graham (c) that point was determined; 
and the authority of that caſe as well as the opinion of Yates, J. 
were afterwards expreſsly recognized by this Court in Wadbam 
v. Marlowe (d), in which Lord Mansfield, after noticing thoſe 
caſes, and ſpeaking of the effect of the aſſignment of the com- 
miſſioners of bankrupts, concluded thus, © It was argued that if 
a man be deveſted by act of law without his own default, he is 
diſcharged : this is as ſtrong; becauſe though it were his own 
act originally, on which the aſſignment was founded, yet the 
immediate effect produced is by the act of parliament; ct, in 
jure, non remota ſed proxima ſpectantur. When this caſe was de- 
' termined in the Common Pleas, it was thrown out by one 


(a) Salt. 198. (4) H. BI. Rep. 437. and Cost: Dans. 
(5) 4 Burr. 2443. Laws 5 18. 2d edit. 
- (c) Barnes 69. 4to. edition. 
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of the judges that that maxim was not applicable to a caſe 
like this: but on examination it will be found to apply with 
peculiar force. The objection is that the bankrupt is deveſted 
of his eſtate by his own act: but, according to Lord Bacon's 
illuſtration of the rule (a), though the act of bankruptcy be the 
primary cauſe on which the bankrupt laws attach, yet the im- 
mediate cauſe of his being deveſted of his eſtate is the affignment 
by the commiſioners, beyond which the Court are not to look. 
For he ſays © It were infinite for the law to judge the cauſes of 
cauſes, and their impulſions one of another; therefore it con- 
tenteth itſelf with the immediate cauſe, and judgeth of acts by 


that, without looking to any farther degree”. And he Ow 


this caſe © If an annuity be granted pro conſilio impenſo et impen- 
dendo, and the grantee commit treaſon whereby he is impriſon- 
ed, ſo that the grantor cannot have acceſs to him for his counſel, 
nevertheleſs the annuity is not determined by this non-feaſance ; 


yet it was the grantee's act and default to commit the treaſon 


whereby the impriſonment grew: but the law looketh not ſo far, 
bur excuſeth him, becauſe the not giving counſel was compul- 
ſory, and not voluntary, in regard of the impriſonment.” 
Now that is a much ſtronger inſtance than the preſent ; for that 
proceeded on the expreſs crime of the grantee. With reſpect 
to the caſe of Hornby v. Houlditch (b), which was relied on in 
favour of the plaintiff below; it is to be obſerved in the firſt 
place that it does not appear by a M.S. note of that caſe, 
taken by Lee, Ch. J. that Lord Hardwicke concurred in opinion 
with the Court: and, even if he did, that caſe is clearly diſ- 
tinguiſhable from the preſent. The queſtion there depended 
on an act of parliament, a bill of pains and penalties, which 
was paſſed on account of the crimes of the South-Sea directors; 
and even there the directors had a certain ſum (and that too a 
conſiderable one) reſerved to them for the payment of their 
private debts: but bankrupts are confidered as unfortunate 
traders rather than as criminals ; the allowance to them (when 
made) is very inconſiderable, and it is contingent whether or not 
they are to receive any allowance. Neither is this caſe like the 
one, to which it was compared below, of a common law exe- 
cution, where it is ſaid that the tenant, whoſe term 1s thus 
taken from him, is liable on his covenant ; becauſe there the 
privity of contract is not at an end; the leſſee. has his remedy 
over againſt the vendee of the ſheriff: whereas in this caſe the 


(a) Bac. Law. Tr. 35. I) Anar. 40. and ante 1 vol, 93. #. a. 
5 ph 7 bankrupt 
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bankrupt has no control whatever over the aſſignees in whom 1790. 
the term is now veſted. The argument ab inconvenienti may YO 
fairly be urged in conſtruing the ſtatutes relating to bankrupts: Aua. 
by determining that the bankrupt is diſcharged in this caſe, the N 
leſſor will not ſuffer, becauſe he always has his remedy againſt in Error. 
the tenant in poſſeſſion; whereas to hold that the bankrupt con- 
tinues liable after his bankruptcy is to decide that he is bound 
by his covenant to pay rent for an eſtate, which is abſolutely 1 
taken from him by the compulſory power of the law, and in the 
expectation of enjoying which only he entered into the co- | 
venant. 
Bond, Serj. contra. It appears from all the authorities on this 
ſubject that nothing can diſcharge a perſon from his expreſs 
covenant but the expreſs words of an act of parliament, or the 
releaſe of the covenantee. The caſes of Wadhan and Marlow, 
and Cantrel v. Graham, are not applicable to the preſent ; for 
they were both (a) ations of debt. That ſpecies of action 
is founded on the po/efton of the tenant ; and when the leflor 
conſents that the leſſee ſhall aſſign to another perſon, the leſſee 
is diſcharged. But this action is founded on the expreſs covenant 
of the leſſee; and the caſe of Hornby v. Houlditch clearly proves 
that he remains liable on that covenant, notwithſtanding his 
bankruptcy. That was a kind of ſtatute execution like the 
preſent ; and Lord Hardwicke, in giving his opinion on the 
caſe, alluded to the inſtance of a bankrupt. From the reign of 
queen Elizabetb, when the firſt ſtatute relating to bankrupts was 
paſſed, down to that of queen Ann, bankrupts continued liable 
for their debts contracted before their bankruptcy, and the 
- dividends under the commiſſions were only conſidered as a 
payment pro tanto : the ſtatute 4 Ann (the reaſons for making 
which previſion are ſtated by Lord Hardwicke in 1 Ath. 255. 6.) 
For the firſt time diſchanged them from their debts in toto; but 
that act only gives a diſcharge from debts due at the time of the 
. bankruptcy. Now the demand made by the defendant in error 
in this caſe was not a debt due at the time of the bankruptcy, 
and therefore the plaintiff in error is not diſcharged from it. 
What fell from Yates J. in Mayer v. Stewart was merely an ex- 
trajudicial opinion, not neceſſary to be given on the caſe then 
before the Court; and it was only an obſervation on the 
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(a) It does not appear clearly from the | though, from ſome expreſſions uſed by the 
report of the caſe of Cantrel v. Graham | Court in determining it, it rather appears 
whether it were an action of der or covenant; | to be the former, x 


Vol. IV. | Cc __ hardſhip 
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againſt 
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in Error. 


obligation on ſuch covenant ſtill continues. And this is found- 
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hardſhip of the caſe, without ſaying what the law was upon 
the ſubject. But if it be a caſe of hardſkip, it can only be te- 
medied by the Legiſlature, and not by the courts. of law. A 
ſtatute execution is analogous, in this reſpect, to a common law 
execution; in that if a term be taken under a eri farias, the lef- 
ſee ſtill continues liable on his covenant. So if a perſon be 
deveſted of all his property by attainder in felony, he is liable 
for his debts contracted before, though deprived by law of the 
means of paying them. Cyo. Elis. 516. There may poſſibly be 
ſome hardſhip on the leſſee in particular cafes: but it would 
alſo be extremely hard on the landlord, if he were deprived of 
his remedy on the covenant of the leſſee; for though he may 
always bring an action of debt againſt the tenant in poſſeſſion, 
yet the term may be aſſigned over to an inſolvent, as was done 
in the caſe in 2 Sr. 1221. It ſeems therefore in point of reaſon 
and juſtice, as well as of ſtrict law, that the defendant in error is 
entitled to the judgment given in his favor by the Court of 
Common Pleas. 

BULLER, J. obſerved that in arguing the caſe of Wadbim \ v. 
Marloꝛve a caſe was cited from Hob. 82. and he aſked the coun- 


ſel whether that caſe affected the preſent: no anſwer being given, 


The Court ſaid it would be proper, before they gave judgment, 
to look into the caſes that had been mentioned. 

Lord Kenyon, Ch. J. On the next day delivered the opinion 
of the Court. 

It was not owing to any doubt that we entertained on this 
queſtion that we did not pronounce judgment when the caſe 
was argued ; but as a caſe was alluded to in Hobart, which 
was not argued upon at the bar, we wiſhed to have an opportu- 
nity of examining that caſe before we gave our opinion. But on 
looking into it, we think that it does not preſs upon the preſent 
caſe ; and we areall of opinion (in which Mr Juſtice Buller, who 
is now abſent, concurs) that the judgment of the Court of Com- 
mon pleas muſt be affirmed. It is extremely clear that a perſon, 


who enters into an expreſs covenant in a leaſe, continues liable 


on his covenant, notwithſtanding the leaſe be aſſigned over. The 
diſtintion between the actions of debt and covenant, which 
was taken in early times, is equally clear: if the leſſee aſſign 
over the leaſe, and the leſſor accept the aſſignee as his leflee, either 
tacitly or expreſsly, it appears by the authorities that an action of 


debt will not lie againſt the original leſſee; but all thoſe caſes 


with one voice declare that, if there be an expreſs covenant, the 


ed 
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ed not on precedents only, but on reaſon; for when a landlord 
grants a leaſe, he ſelecis his tenant ; he truſts to the {kill and 
reſponſibility of that tenant 3 and it cannot be endured that he 
ſhould afterwards be deprived of his action on the covenant to 
which he truſted by an act to which he cannot object, as in the 
caſe of an execution. In ſuch a caſe the leſſor has no choice of 
the under-tenant: So here the aſſignees are bound to fell the 
term, and perhaps they may aſſign to a perſon in whom the 
leflor has no confidence. | 

Then it remains to be confidered whether any exception to 
that general rule has taken place in the caſe of a bankruptcy. It 
ſeemed admitted in the argument, and indeed it cannot be diſ- 
puted, that, where a diſpoſition of the leaſe has been made by 
virtue of a fieri factas, or an elegit, che leſſee continues liable on 
his covenant, notwithſtanding the eſtate be taken from him 
againſt his confent. On the ſame principle the Sorth-ſea 
Director was held liable, although he was deveſted of his pro- 
perty by the act of confiſcation. So in the caſe of an attainder, 
and other caſes, which it is not neceſſary to mention particular- 
ly, as they are all collected in the report of this caſe in the Com- 
mon Pleas. Then what is there peculiar in the caſe of a bank- 
rupt, which ſhould differ it from thoſe caſes. No act of par- 
lament has ſaid that He ſhall be diſcharged from his covenants; 
neither 1s there any reſolution in either of the courts of law to 
that effect: but on the contrary. it has been uniformly determin- 
ed in all the various caſes on the ſubje& that, for all contracts 
which are not to be performed till a period ſubſequent to the 


bankruptcy, the bankrupt ſhall till be liable, notwithſtanding * 


he is ſtripped-of all his property; as in the caſe of Goddard v. 


Vanderheyden (a), and many others. So in this caſe the defen- 


dant's liability to pay happened after the bankruptcy; and there- 
fore, on the principle of thoſe caſes, he remains liable, notwith- 
ſtanding the commiſſion of bankrupt deveſted him of all his pro- 
perty ; for a certificate would only have made him a new man 
from the time when the act of bankruptcy was committed. But 
inſtances have occurred where perſons, who have been declared 
bankruprs, have been poſſeſſed of conſiderable property after pay- 
ing all their debts ; as in that of Sir S. Evans. Then in reaſon, 
why ſhould a perſon not continue hable on his covenant, when 
his affairs are arranged. Then it was contended that the bank- 
ruptcy put an end to the privity of contract: but that argument 
N not well founded; for it was aſked by Lord Hardwick | in the 


(4) 3 Will. 262. 
4 | be caſe 
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The ſervant 


a few days 


before the 
end of the 
year, for 
which he was 
hired, went 
away in order 
get another 
place for the 
next year, 
without aſk- 
In 8 his maſ- 


ter's conſent: 


On his return 
before the 
end of the 
year, the 
maſter in- 
ſiſted on turn- 
ing him away, 
and offered 
him his wages 
up to that 
time, which 
he accepted 


without mak - 
ing any ob- 


jection; this 
was held to 
be a diffolu- 
tion of the 
contract, and 
defeated the 
ſettlement, ' 


for the day before. 
wards, who then paid him his wages up to that time only. 
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caſe of Hornby v. Houlditch, as it is reported in the Reports (a) of 
this Court, . what is there here to diſcharge the privity of con- 
tract or eſtate between the leſſor and leſſee? Or what is there 
to diſcharge an expreſs covenant?” In the language of Lord 


Hardwicke, 1 may aſk the ſame queſtions in this caſe. Has the 
landlord done any act to diſcharge the leſſee? Even in caſes 
where the landlord has expreſsly conſented to receive the aſſignee 
as his tenant, the original leſſee has always been held liable on 
his covenant ; and thoſe are, in my opinion, much ſtronger caſes 
than the preſent, where the aſſignees are forced upon the land- 
lord. without his conſent. This is like the caſe of an execution, 
and indeed in ſome of the books it is called a ſtatute execution, 


1n every view of the queſtion, therefore, I am clearly of opinion 


that this caſe was properly decided in the Court of Common 


Pleas, and that that judgment ought to be affirmed. 


Judgment affirmed. 
(a) Vid. ante, 1 vol. 93. n. a. 


| The King againf/ The Inhabitants of CLaruvpor. 


H E pauper, being ſettled at Ufzulm by hiring and ſervice, 
made a bargain with V. Hodges in Dunkefwell for a year, at 


the wages of 2/. 155. o., and ſerved till nine days before the expi- 


ration of the year, 9 he went away on a Sunday morning, 
in order to get another place when his year ſhould be up, with- 
out aſking any leave of, or mentioning it to, his maſter ; he re- 
turned on the Tuęſday following about fix o'clock in the morning, 
when he aſked his maſter what work he ſhould go about; the 
maſter told him he might go and ſerve the maſter he had worked 
He ſaw his maſter about an hour after- 


No 
conyerſation paſſed; he then went away, and did not afterwards 


return: he wiſhed to have flayed out the year, but his maſter would 
not let him. The ſeſſions on appeal quaſhed the order of juſtices, 
by which the pauper and his wiſe were removed from Claybydon 
to Ufculm, and ated the above caſe. 

Morris, and Fanſhaw, in ſupport of the order of ſeſſions. The 
pauper gained a ſettlement in Dunkefwell, notwithſtanding the 
abſence for the laſt nine days of the year, becauſe it was a reaſon- 
able cauſe of abſence; as much ſo as the abſence on account of 
illneſs was held to be in R. v. Madington (a); or that in R. v. 


+ though the ſervaut wiſhed 10 fog. outthe year. 


(a) Barr, S. C. 673. 


Ip 
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Tip (a), where the ſervant went to hire himſelf to another 
maſter for the next year. The latter caſe indeed was a ſtronger 
on: than the preſent ; for there the ſervant abſented himſelf 
againſt the expreſs, order of the maſter ; and yet it was held that, 
as it was a reaſonable requeſt, which the maſter ought not to 
have refuſed, a ſettlement was gained notwithſtanding the 
abſence for thoſe three or four days. If then the maſter in this 
caſe could not have refuſed, it would have been nugatory in the 
ſervant to have aſked, his conſent. The licenſe to be abſent for 
ſuch a cauſe may be conſidered as a licenſe given by the law. 
Then as this was a reaſonable cauſe of abſence, the maſter ought 
to have received the ſervant on his return; inſtead of which he 
diſcharged the ſervant contrary*(as it appears by the caſe) to his 
will, For the acceptance of the wages by the ſervant did not 
amount to a conſent on his part to diſſolve the contract; neither 
does the deduction of part of the wages vary the caſe, as was 


held in R. v. Hip. A conſtructive ſervice is ſufficient to give a 
ſettlement: Here on the ſervant's return he tendered his ſervice, 


which was refuſed by the maſter; now the tender by one and 


refuſal by the other were equivalent to actual ſervice. And if 
this will not give a ſettlement, it will be in the power of a 
maſter to defeat the ſettlement of a ſervant, by ie En 
a few days before the end of the year. 

Rook, Serjt. and Clapp, contra, infiſted, 1ſt. that the contract be- 
tween the maſter and ſervant was diſſolved before the end of the 
year by the mutual conſent of both parties ; the conſent of the for- 
mer was manifeſted by his infiſting on turning away the ſervant 
and paying him his wages; that on the part of the latter by accept- 
ing his wages. R. v. Greſham ; ante 1 vol. 101; and R. v. Grantham ; 
ante 3 vol. 7 54. It does not appear by the caſe that, when the maſter 
propoſed to diſcharge the ſervant, the latter made any objection to 
the propoſal : but, on'the contrary, it is ſtated expreſsly that no 
converſation whatever paſſed at that time. It mult therefore be 
taken to be a diſſolution of the contract on the propoſal of one 
party, acceded to by the other. The private 2% hes of the ſer- 
vant to ſerve the remainder of the year, not communicated to the 
| maſter, cannot vary the caſe. But, Secondly, if the ſervant did 
not conſent to put an end to the contract, the maſter was juſtified 
in diſcharging him. If a ſervant may leave his maſter for two 
days without leave, or without aſſigning any reaſon at the time, 
it may equally be extended to any length of time. On ſuch an 


(a) Str, 42 3;and Bott. 301. pl. 561. 
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1790. abſence, the maſter does not know whether or not the ſervant will 
ww everreturn; he may therefore provide himſelf with another, 
The Kine and diſcharge the firſt on his return. In order to gain a ſettle- 
K bi. ment by hiring and ſervice, there muſt either be an actual or 
rants of conſtructive ſervice during the whole year: but in this caſe the 
tber former is not pretended; and it cannot be ſaid that the pauper was 
conſtructively in the ſervice of his maſter, when he left the ſer- 
vice before the expiration of the year without conſent, and was 
not received again. 
Lord KenyoN, Ch. J. It is now too late to ſay that a con- 
firuftive ſervice, purſuant to a hiring for a year, will not confer 
a ſettlement on the ſervant: though I very much doubt whether 
a greater certainty on this ſubje& would not have been attained 
by attending ſtrictly to the words of the act of parliament 
however, in order to preſerve an uniformity of deciſions, we 
muſt adopt the conſtruction which has ſo frequently been put 
upon it. But I do not know that it has ever been decided that 
a ſettlement was obtained, unleſs by conſtruction the relation between 
maſter and ſervant continued during the whole year. The caſes of 
R. v. I/lip, and R. v. Maddington, which have been relied on, do 
not govern the preſent. In the former, the ſervant did not re- 
turn until after the expiration of the year; and the facts of 
that caſe left the queſtion open whether or not the relation be- 
tween the parties ſubſiſted during the whole year: The Court 
there thought that the maſter 1mproperly refuſed his conſent, 
and that though the ſervant were not in the actual diſcharge of 
his duty in his maſter's houſe, yet, as he was liable to be called 
into the maſter's ſervice during the remainder of the year, that 
he was conſtructively in that ſervice down to the end of the 
year. But the preſent caſe differs from that, becauſe during the 
continuance of the year a further act was done; when the ſer- 
vant returned after his abſence, the maſter not only found fault 
with him, but refuſed to take him again into his ſervice: it is 
true that the ſervant wiſhed to continue, but both parties: did 
that which put an end to the contract; the one paid, and the 
other received the wages. After that period the ſervant was no 
longer ſubject to the control of the maſter. In R. v. ip, the 
ſervant was under the maſter's control during the whole year; 
he was liable to be called into the maſter's ſervice whenever the 
1 maſter thought proper: but here the relation between the maſter 
1 and ſervant was reſcinded before the end of the year by the act 
| of both —_ ; ed | It 18 eras to ſay that the pauper was 
con- 
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conſtruQvely;; in the ſervice after that time. 80 in the caſe of 

R. v. Maddington, though the ſervant left the ſervice three weeks 
before the end of the year, and went to his friend, becauſe he 
was not able to perform his ſervice, yet there was no act done 
during the year to put an end to the contract: afterwards in- 
| deed when the maſter paid the ſervant his wages, he deducted a 
part of them; but he could not by an act ex paſt facto deprive 
the ſervant of the benefit to which he was before entitled. But 
the caſe of R. v. Greſham is extremely like the preſent ; there 
the Court held that, by the act of accepting the wages, the ſervant 
agreed to put an end to the contract. I am therefore of opinion 
that there could be no coꝝſtructive ſervice in this caſe, when the 
parties themſelves, by mutual conſent, put an end to the relation 
of maſter and ſervant within the year. 

ASHHURST, J. It is much to be lamented that the diſtinctions 
in theſe kind of caſes have been ſo nice that it is difficult to diſ- 
cover the principles on which they have been decided. The 
queſtion then is, what is the principle on which they have turn- 
ed? I think that will be beſt ſupported in this caſe by deter- 
mining that the ſervice did not continue during the whole year. 
It is not now to be contended that an actual ſervice is neceſſary; 
it muſt be admitted that a conſtructive one is ſufficient, But 
this caſe is diſtinguiſhable from that of R. v. ip; for here was 
_ a diſſolution of the contract before the end of the year: on the 
ſervant's return, the maſter inſiſted on diſcharging him, and 
offered his wages; and though the ſervant ww/hed to continue in 
the ſervice, yet he at length conſented to put an end to the con- 
tract, by taking up thoſe wages. The acceptance of wages was a 
ſignifying of the conſent on his part. And this brings it within 
the caſe of R. v. Greſham. 

Gos, J. (a) Though there has been ſome contrariety in the 
caſes as to what ſhall be ſaid to be a hiring for a year, yet it is 
clearly ſettled that, if during the year there be a diſſolution of 
the contract, no ſettlement can be gained. Now on the facts of 
this caſe it is clear that the contract was diſſolved before the end 
of the year. The maſter refuſed to receive the pauper into his 
ſervice when he returned, to which the latter made no objection, 

but received his wages up to that day only. It is indeed ſtated 
_ afterwards, that the ſervant wiſbed to have ſerved out the re- 
mainder of the year, but that his maſter would not let him, yet 
it is clear that at the time when the wages were paid both par- 


(a) Bulle J. was abſent. 
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ties conſented to put eng to the contract; for it is ſlated chat 8 


no converſation paſſed a at that tim Une; and though the ſervanemiay 
have wiſhed to ſtay till he end of the year, yet he did not com- 
municate that wiſh to his maſter. And the other fact ſtated, 
namely, that he accepted a ſum ſhort of the whole year's wages, 
ſhews that it was underſtood by both that they intended to diſ- 
ſolve the contract. This caſe is diſtinguiſhable from thoſe of R. 

v. Wh, and R. v. Maddington, for the reaſons already given; and 


it is like that of R. v. Greſham. 


Order of Seſſions quaſhed. 


Moss 1 L'E v, Bart. again P1ERSON. 


HIS was an ation on the caſe, which Was tried before 
Thomſon, B. at the laſt Lancaſter Aſſizes. The firſt count 

of the declaration ſtated that the plaintiff on iſt March 1790, 
and long before, was and {till is lawfully poſſeſſed of a market 
holden and to be holden in Manchefter, on Saturday in every 
week throughout the year, except Sc., for buying and ſelling 
flour and oatmeal, and other goods /ually ſald in markets; and by 
reaſon thereof the plaintiff of right ought to have a reaſonable 
toll of all flour and oatmeal /o/d or expyſed to be fold within the fa1d 
town on any of ſuch market-days, not being the flour or oatmeal 
of any perſon legally exempt from the payment of ſuch toll, vis. 
one quart and one quarter of a quart of flour out of every twelve 
ſcore pounds weight of flour, and a quart and a quarter of a 
quart of oatmeal out of every twelve {core pounds weight /old or 
expoſed to be fold within the ſame town on any of ſuch market 
days, yet that the defendant on Saturday zd April 1790, and on 
other Saturdays, wrongfully and injuriouſly fold divers large 
quantities of flour and oatmeal, and expoſed to ſale divers other 
large quantities on the ſame market days in a private, ſecret, 
and clandeſtine, manner, whereby the plaintiff was prevented 
taking his toll, and could not enjoy his ſaid market and tolls as 


he ought to have done. The ſecond count claimed toll of flour 


and oatmeal fold, c. The other counts were to the like effect; 
none of them laying the claim of toll to ariſe from goods bronghe 
into the market, and there fold or expoſed to ſale. 

On the part of the plaintiff it was proved that the defetidant 
had /o/d oatmeal on market-days, in the town of Manchefeer, in 
an incloſed ſhed, at a public-houſe there; and that it was de- 
livered at that place. Before the plaintiff's counſel had pro- 
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eeeded further in che caſe chey were aſked by the defendant's coun- 1790. 
fel, whether they could give any evidence of toll ever having 
been taken of flour or oatmeal /old, which had not been brought N 
into the market ? And it being admitted that they could not, it was Pikxsdx. 
inſiſted for the defendant that as the declaration was framed the 
plaintiff could not maintain this action; and the learned judge 
being of that opinion non-ſuited the plaintiff. A rule was 
granted this term to ſhew cauſe why the non-ſuit ſhould not be 
ſet aſide. 
Chambre and S. — being now called upon to ſupport 
their rule, admitted that there might be a ſale in law without an 
actual delivery of the goods (ſpeaking abſtractedly of a fale,) but 
inſiſted that, in a proceeding like the preſent, where the parties 
were ſpeaking of a ſale in @ market, a ſale of goods there technically 
and neceſſarily implied that the goods were actually in the 
market. This appears from the language of ancient precedent: 
in ſome of which a claim is made of toll for goods /old, even 
where the gravamen is for not paying toll on goods brought into 
and fold in the market, In 7 Hen. 4. fo. 44. the plaintiff alleged 
that he was poſſeſſed of a fair and market, &c, and claimed 7o// 
of the buyers of beaſts at the ſaid fair and market; and then 
complained that the defendant bought 12 beaſts, and drove 
them out of the market, without paying the toll. In 9 H. 6. fo. 45. 
the plaintiff claimed toll for every horſe ſold in the fair at Smith- 
field, (not for every horſe brought there and ſold ;) and the in- 
jury there complained of was an aſſault on the plaintiff's ſervants, 
by which they were prevented taking toll for the horfe there ſold: 
it 18 obſervable that ſeveral objections were taken to the count, 
but not one of the kind now ſtated. Thoſe caſes proceeded on 
the ſuppoſition that there could be no cuſtom to take toll for 
goods ſold in the market, unleſs they were brought there: Such 
a cuſtom would be void in law ; and indeed the toll is to be 
taken in /pecie, which neceſſarily implies that the goods are 
brought into the market. In 11 Z. 6. fo. 19. the right is claim- 
ed for a toll on the falls on which the goods are ſold; and the 
gravamen is in ſelling privately in the defendant's houſe, without 
alleging that the goods ſo ſold were in the houſe. In Brown. 
Red. 480, 1. the claim of ol/ is for goods brought into the matte. 
and there fold ; but the averment of the fact, under which the de- 
fendants juſtified, is only that the goods were fold in the market. 
In O/buſton v. Fames, 2 Lutw. 1378. the defendant claimed toll 
on /heep and lambs fold in the fair, without ſaying that they were 
Vol. IV. E e brought 
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brought into the fair. Savory v. Smith, 2 Lutev. 1144. S. P. The 


claim of toll in om Ent. 386. (a) is for all goods fold or 
brought to be ſold. The caſe of a ſale in market overt, as chang- 
ing the property in the goods, alſo ſhews that this is the true 


meaning of an "allegation of a ſale of goods in a market; 
declarations and pleadings in the upper bench, 108; Hern. Entr. 


252; and Rob. Ent. 30. In all whick caſes the change of pro- 


perty is inſiſted on by ſimply alleging a ſale in a market-overt, 


without ſtating that the goods were there at the time of the ſale; 
and yet in ſuch caſes the property cannot be altered, unleſs the 
goods be actually expoſed to ſale in the market. 


Lau, Wood, and Topping, contra. This being an action Prict 


Juris, the plaintiff's claim muſt be laid and proved ſtrictly. 


2 Saund. 112; 2 Lev. 27; and Hob. 189. But here the plain- 
tiff failed in proving a material allegation in his declaration. If 


the toll had been claimed on goods ſold and expoſed to be ſold, 


the proof would have been fufficient. But here it was laid in 


the alternative, on goods ſold or expoſed to ſale. It does not ne- 


ceſſarily follow that the goods were actually in the market, be- 
cauſe they were ſold there. For if they were contracted for in 
the market place, they were abſolutely ſold, and the property 
altered. Goods are ſold by ſample in ſeveral markets in the 


kingdom; and if a claim of toll for goods thus contracted for can 


exiſt in law, the verdict in this caſe will hereafter be evidence 


of ſuch an enlarged claim, to which the plaintiff admits he has 
no pretenſion. In Carth. 239, where the declaration for toll was 
conceived in general terms, and an exception was proved in a 
particular inſtance, it was held to be a fatal variance. The 
caſes, which have been cited, will not be found on examination 
to prove the poſition for which they were quoted, namely, that 


a ſale of goods in a market neceſſarily implies their being 


brought into the market. That in 11 H. 6. /. 19. is explained in 
8 Rep. 127. a; where it is expreſsly ſtated that the claim was 
on thoſe who ſold meat, or any ether commodity, - which came 
io the ſaid market. The caſe in Thom/. Entr. is capable of a dif- 
ferent interpretation from that which has been put upon it: it is 


ſtated thus . quod officiarius et aſiſtentes ſui &c. conſueverunt capere 


ex quolibet modio grant per aliquam perſonam in burgo prædicto ven- 
dili vel vendendi induct. viceſt imam partem cujuſlibet modu.” 


No indu#. not being either in the plural or the ſingular may 


(a) Generally. called Li ber Plecitand. | | 
i 
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refer to both the antecedents (a), © venditi as well as “ vendendi. 1790. 

In the caſe in Brownl. Red. the claim was very extenſive indeed, 

extending equally to all contracts of ſale as well without as Moszter: 

within the market: but it does not appear what became of it; pi asf 
whether or not there were a demurrer ; it therefore only proves 

that ſuch a plea was drawn. The caſe of Of&»/ton v. James (6) 

was determined on the ground of the plaintiff's being exempt 

from the payment of toll, and not on the validity of the claim 

fet up by the defendants in their plea: it was therefore 
nugatory to conſider whether or not the defendant's claim were 

well pleaded; becauſe, admitting it to be ſo, the plaintiff 1 was 

not liable to pay any toll. 

Lord KEN VON, Ch. J. There is no doubt on the law on this 

fubject; for moſt unqueſtionably the plaintiff muſt prove his 

claim as it is laid in the declaration. But the only queſtion 1s. 

on the legal meaning of the word /, as it is here uſed, There 

may indeed be a ſale by fample in fraud of a market, but not 

ud fale in a market; for the expreſſion “ a fale in a market” 

imports that the goods ſold are brought into the market and ready 

to be delivered to the purchaſer. Now here the claim is of a 

toll in ſpecie, which neceſſarily implies that the commodity, in 

reſpect of which the toll ariſes, is brought into the market. iti 

The precedents cited by the plaintiff's counſel weigh ſtronger if | 

with me than that mentioned on the other ſide; for they muſt all fo 

have proeeded on a miſtaken idea of the legal definition of a fale 9 

in a market, if the conſtruction contended for by the plaintiff's j 

counſel be wrong: whereas that cited by the defendant only 

thews that ſome words, which were not abſolutely neceſſary, 

were inſerted by the pleader. But the ground on which my ö 

opinion proceeds is, that on the facts diſcloſed in this declaration, i 

J cannot conſider it as a ſale in a market, unleſs it be in the mode 

in which fales are generally made in markets, namely, by /elling 

the goods which are brought into the market for that purpoſe. 

If the plaintiff's demand had ariſen on contracts of ſale by 

fample, he would have brought a different kind of ation, 

namely, an action for the fraud in not bringing the goods into 

the market. It is not neceſſary in this caſe to determine whe- 

ther or not a right to take toll on goods ſold by ſample can be 
ſupported: it is ſufficient for the deciſion of this caſe, in the 


(a) Nota, The declaration proceeds thus; ** prefertur, venditi, vel in Large pradi.?s 
*« per talem perſonam alicui perſonz vel | wendendi indudt, c.“ 
« aliquibus perſonis quibuſcunque, fi: ut | (5) 2 Lutav. 1378. 
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preſent ſtage of it, to ſay that the evidence offered at the trial 
ſhould have been received, and that a new trial ought to be 


granted. 33 
ASHHURST, J. I am not prepared to ſay that this non- ſuit 


is wrong. This claim being a matter ricti juris, it ſhould be 


laid in the declaration with great preciſion; becauſe it is to re- 


main on record as evidence of the right to future ages: and if 
the plaintiff were to recover on this declaration, I think this 
record would be evidence of a claim of toll on contracts of ſale 
of goods in the market by ſample. With reſpect to the pre- 
cedents which have been cited; won conſtat but that in thoſe 
caſes the claim might have been of toll on all goods ſold, though 
not brought into the market; and many ſuch inſtances have 
exiſted. Therefore I think that the plaintiff thould have ſhewn 
on the trial that ſuch was the extent of his claim. But as he 
confeſſed that his claim was of a more limited kind, he ought 
to have laid it as preciſely as he intended to prove it. | 
GRosE, J. (a) As it appears that in point of fact the goods, in 


reſpect of which the toll was claimed, were actually brought into 


the market, I ſee no reaſon why the plaintiff ſhould not have 
ſtated his claim to ariſe on the ſale of ſuch goods: but {till 1 
do not think that the non-ſuit can be ſupported. Taking the 
whole of the declaration together, as this is a claim of toll in 
ſpecie, I am of opinion that © goods ſold in the market” muſt 
neceſſarily mean © goods brought into the market and there ſold”; 
otherwiſe he could not take the toll in ſpecie; for the gravamen 
is that the plaintiff was prevented taking his toll. The precedents 
alſo cited by the plaintiff are ſtrong to ſhew that © fold”, as 
applied to a ſale in a market, means a ſale of goods which are 
in the market. Therefore I am of opinion that the motion to 
ſet aſide the non-ſuit ſhould be made abſolute. And indeed if 
I doubted on this point, I ſhould be inclined to ſend this caſe to 
be tried again in order that, if the defendant perſiſted in 
his objection, it might be put on the record either by tendering a 
bill of exceptions, or by a demurrer to evidence, 

| Rule abſolute. 


| {a) Abſent Baller, J. 
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SHIPMAN ui lam againſ} HENBES r. 


* HIS was an action of debt on 1 Fac. 1. c. 22. /. 14. for 

| ſelling leather which had not been ſearched and ſealed. 
On the trial at the laſt Surry Aſſizes before Eyre Ch. B. it was 
objeded that, as under the goth ſection of this ſtatute, the plain- 
tiff might have proceeded in a different form againſt the de- 
fendant before the juſtices of aſſize, or jullices of the peace 
at their ſeſſions Fc, for this offence, the juriſdiction of the fu- 
perior courts was taken away by the 21 J. I. c. 4. /. 1; which 
enacts © that all offences hereafter to be committed againſt any 
penal ſtatute, for which any common informer or promoter 
“may lawfully ground any popular action, bill, plaint, ſuit, 
«gr information, before juſtices of aſſize, juſtices of Ni 
«K Prius, or gaol delivery, juſtices of oyer and terminer, or 
« ;uſtices of peace in their general or quarter-ſefſions, ſhall be 
4 commenced, ſued, proſecuted, tried, recovered, and determin- 
« ed, by way of action, plaint, bill, information, or indictment, 
« before the juſtices of aſſize, juſtices of M/ Prius, juſtices of 
yer and terminer, and juſtices of gaol delivery, or before the 
« juſtices of peace of every county, c, having power to enquire 
f, hear, and determine, the ſame, Oc; and that all and all 
manner of informations, actions, bills, plaints, and ſuits, what- 
4 ſoever, hereafter to be commenced, ſued, proſecuted, or award- 
« ed, either by the Attorney General Cc, or by any common 
*« informer, or other perſon whatever, in any of his majeſty's 
« courts at VMęſiminſter, for or concerning any of the offences, 
-«< penalties, or forfeitures, aforeſaid, ſhall be void and of none 
* effect. But the objetion was over-ruled, and a verdict 
was taken for the plaintiff for one penalty of 6s. and 84, with 
liberty to move the Court. 

On a former day in this term Piggott obtained a rule to ſhew 
.cauſe either why a non-ſuit ſhould not be entered on the con- 
ſtruction of the 4th clauſe of the 21 J. 1. which enables de- 
fendants ſued on penal ſtatutes to plead the general iflue, and 
give ſuch ſpecial matter in evidence, as if pleaded would have 
been a good bar to the action, or why the judgment ſhould not 

be arreſted on the firſt clauſe of the ſame ſtatute. Againſt which 
Bond, Serj, Morgan, and Marryat, ſhewed cauſe. And with 
reſpect to the firſt part of the rule for entering a non- ſuit they 


anſwered, that the objection, if any, went to the juriſdiction 
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1790. of the Court, which therefore could not have been intended 

— by the Legiſlature to be ſubmitted as matter of evidence to 

ShipMAN the jury, but ought to have been pleaded upon the record, ſo that 

1 r the Court themſelves might judge of it. The ſpecial matter 

= intended to be made evidence under the general iſſue was ſuch 

matter of fact as ought in ordinary caſes to be pleaded. {The 

Court, being ſatisfied on this head, directed the counſel to con- 

ſine their argument to the laſt objetion upon the motion in 
arreſt of judgment; as to which they contended ] 

Firſt, That the 21 J. 1. only applies to actions on thoſe ſtatutes 
Jwhich were made prior to 1t; and though the firſt ſtatute paſled 
on this ſubject, to which the preſent action refers, was anterior 
to the 21 J. I., namely in the 1 J. 1, yet that at was only 
made for a limited time and was re-enaced from time to 
time by ſeveral ſtatutes ſubſequent to the 21 J. I.; from 
which ſtatutes therefore it now derives it's operative force. 
It appears that the 1 7. 1. c. 22. was to continue to the 
end of the next ſeſſion of the next parliament, The next 
parliament was holden in the 7 J. 1.3 but the act was not 
then continued, nor till the 21 F. 1. c. 28. / 1. No. 41. 
[after the 21 J. I. c. 4.] when it was continued as from the 
7 7. I. till the end of the firſt ſeſſion of the next parliament, 
which was not till the 1 Car. 1., when it again dropped, but 
was continued in the ſame manner as before by 3 Car. 1. c. 4. 
22. No. 14; and ſo continued by a ſubſequent ſtatute in 16 Car. 1. 
c. 4 From whence it appears that at the time when the 21 J. 1. 
paſſed there was no ſuch ſtatute in force as the 1 J. 1; and 
therefore the former could not operate upon the latter; and 
again it appears to have been re- enacted again by ſubſequent 
ſtatutes after having expired. This therefore muſt be con- 
fidered as an action founded on a ſtatute paſſed ſubſequent to 
che 21 J. 1. c. 4. which has therefore no control over it; Hicks's 
.caſe, Salk. 372. 2d reſolution ; nor indeed over any ſtatutes 
paſled at the ſame parliament, as was ſaid by Hutton, J. in Lit. 
Rep. 163, and agreed to by the whole court. But, Secondly, 
the action of debt is not taken away by the 21 J. I. from the 
ſuperior courts, even ſuppoſing the action to be founded on a 
prior ſtatute ; becauſe the plaintiff has no remedy to recover 
the penalty given by the 1 J. 1. c. 22. before the juſtices of 
peace, or any other inferior juriſdiction mentioned 1n the 5oth 
ſection of that ſtatute. The juſtices have thereby no jurifdic- 
tion given to them to diſtribute the penalties, but only to enguire 
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of "the premiſes, which inquiry means in their accuſtomed 
manner, namely, 'by indictment, or preſentment, at common 
law. 1 Rol. Rep. 93. 11 Co. 60. b; and not by information, 
bill, or plaint, unleſs ſpecifically given; Sir V. Jones 193. which 
was determined very ſoon after the 21 J. 1. c. 4. 1 Burr. 389. 
and 2 Hawh. P. C. c. 1. / 4 Then as that ſtatute gave a pe- 
nalty to the informer, which cannot be recovered by indictment, 
nor by any action which can be inſtitute] at the athzes or 
ſeſſions, according to Sir T. Ray. 394, the only remedy which 
the informer under that ſtatute has in -order to recover the 
penalty is by aQion of debt or information in the ſuperior 
courts of Weſtminſter, which is expreſsly given by the act cre- 
ating the penalty; for the 46th ſection ſays that it ſhall be re- 
covered by action of debt in any of the king's corrts of record, 
\which means the ſuperior courts at We/{minſter, Gregory v. Black- 
feld, Moor 599. and Buckfton v. Shurloc#, Styles 340.] in which 
ſuit ao wager. of law or efſoign ſpall be allowed; words which have 
always been conſtrued as applicable only to the ſuperior courts 
at Weſtminſter. Cro. Car. 112. Hutt. 98. Then if the plaintiff 
could not have recovered the penalty in any inferior court by 
the 1 J. 1., neither can he by the 21 J. 1.; for that ſtatute 
gives no new juriſdiction to the inferior courts in caſes where 
they had none before, but only reſtrains the party from 

ſuing in the ſuperior courts in thoſe caſes where before the 

ſuperior and inferior courts had concurrent juriſdidtion. 
Cro. Car. 112. Huit. 98. Garland Q, T. v. Burton, 2 Stra. 
1103. And therefore the firſt reſolution in Hzcks's caſe (a), 
ſuppoſing it to be maintainable, does not affect this caſe, 
. becauſe that was an information on the 5 Eliz. c. 4. which 
expreſsly gives an action of debt or information in the inferior 
as well as the ſuperior courts; and the reſolution in Hicks's caſe 

beyond the point then before the Court on the conſtruction 

of the laſt mentioned act was extrajudicial. Beſides, there are 

ſeveral inſtances of actions of debt on this very act of the 1 J. 1. 

having been maintained in this court, and the penalties re- 
covered; one in 1 Burr. 497.; and another in Carth. 290, where 

the ſame objection was expreſsly taken and over-ruled. This 
diſtin gion will reconcile all the caſes, namely, that where a 
penalty may he recovered in the inferior courts eo nomine as a 
penalty, the informer is confined to ſue for it there by 21 F. 1. 

4. but-that ſtatute does not apply to caſes where the penalty 


(a) Salt. 372 
could 


111 


1790. 


yy ww 


SHIPMAN 
againſt 
HEN RHBIer. 


| 

f 

| 

| 

f: 

; 

i 
2 


112 


1 790. 


CHIPMAN 
againſt 


HEN BRGT. 


CASES IN MICHAELMAS TERM 


could only be recovered. by the informer in the ſuperior courts 


before the paſſing of it; Leigh v. Kent, ante, 3 vol. 362: for if 
it did, the informer would be without remedy, which could not 
have been intended by the Legiſlature when they paſſed that ſlatute. 
The Court told the counſel on the other ſide that they might 
confine themſelves to the laſt head of argument. 
Erſkine, Piggott, Palmer, and Shepherd, in ſupport of the rule. 


It ſeems now to be admitted that the 21 J. I. c. 4. applies to all 


thoſe caſes where the penalty may be recovered, whether by 
action or otherwiſe, in the inferior courts; if ſo the judgment 
muſt be arreſted ; becauſe under the 5oth ſection of the 1 J. 1. 
c. 22. the juſtices at ſeſſions mult be taken to have had power 
to diſtribute the penalties given by that ſtatute ; for it is thereby 
expreſsly enacted that for the better execution of the act [which 
extends to every preceding part of it, including conſequently 
the 46th ſection by which the penalties are diſtributed], all 
Juſtices of aſſize, juſtices of the peace tic, within their ſeveral 
juriſdig ions, ſhall inquire of all the premiſes in their ſeſſions, and hear 
or determine the ſame. The operation therefore of this ſection was 
to give the ſame juriſdiction in ſubſtance to the inferior courts, 
which it had before given to the ſuperior ones by the 46th ſec- 
tion; and though it did not give the ſame mode of recovering 
the penalties, namely, by action of debt Cc, yet in efe& it did 
the ſame thing by enabling the juſlices to enquire of all the pre- 
miſes, and hear or determine the ſame ; which latter word ne- 
ceſſarily implies the power of diſtributing the penalties upon an 
indictment; otherwiſe they could not determine all the premiſes. 
And of this opinion was Mr. Juſtice Deniſon in 1 Burr. 390. 
Befides, the 5oth ſection of the 1 J. 1. makes uſe of the words 
<« juſtices of aſſize“ Now they are in poſſeſſion of all the au- 


_ thority which formerly belonged to the juſtices in Eyre; and 


informations might have been inſtituted before them ; even the 
proceedings on the old writ of quo warranto were before them. 
If that be ſo, the party here had another remedy to recover the 
penalties, namely, by information before the juſtices of aſſize, 


or even before the ſeſſions, according to Farren &. T. v. Wil- 


liams (a), where it was held that an information lay on 5 Elis. 
c. 4. at the ſeſſions; in either of which caſes the juriſdiction. of 


this Court is ouſted. by 21 F. 1. But even ſuppoſing the in- 
ferior courts had no power to diſtribute the forfeitures, ſtill the 


Foth ſection of the 1 J. 1. gives them a juriſdid ion over this 


(a) Cowp. 369. 
2 | | offence 
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offence by way of indictment; and in Hicks's caſe (a) it was ex- 1790. 
preſsly reſolved that the 21 7. 1. reſtrains the juriſdiction of Wy 
the courts at Weſtminſter in adions by common informers, unleſs Sfirwan 
the cauſe of action ariſe within the county where the court of 1 
B. R. ſits; and chat the informer muſt proſecute by information 
c, before the juſtices of aſſize c. That too was not merely a 
determination upon the particular caſe, but was the opinion of 
all the judges aſſembled to conſider the general conſtruction 
of the 21 F. I.; and this was after the caſe in Carib. 290, and 
that of Barnes v. Hughes (bj, and Rayner v. Fitler (c). And in 
Smith v. Potter (d) the Court actually ſtayed the proceedings in an 
action on 5 Elis. c. 4. on the ground that the juriſdiction of 
the ſuperior courts was ouſted by the 21 F. 1. except in the 
county where B. R. ſits. And independently of this conſtruc- 
tion which has been ſolemnly put upon it, this appears to be 
the true meaning of the ſtatute even if it were a new caſe ; for 
otherwiſe the ſtatute, which was made © for the eaſe of the 
ſubject“ as it profeſſes to be, would have a very confined opera- 
tion, as it would only attach upon three ſtatutes, 5 & 6 Ed. 6. 
c. 14. (e), & 5 Elix. c. 4. /. 39 (Y. But on the true conſtruc- 
tion of the 21 J. 1. c. 4. it extends to ouſt the ſuperior courts 
of juriſdiction in all caſes where the party might before that 
ſtatute have ſued in the inferior courts either by action, infor- 
mation, ar iudictiment: for though in the firſt branch of the firſt 
ſection the word indidtment is omitted, yet it is inſerted in the 
ſecond branch, where the word /uit, which was uſed in the 
firſt, is dropped; ſo that they ſeem to have been intended as 
ſynonimous. But whatever doubt might formerly have been 
entertained upon this ſubjeR, it muſt now be removed by fat. 
9 Ann. c. 11. /. 36, which lays certain duties upon hides and 
ſkins, and leather, and gives a ſummary juriſdiction by way of 
conviction before two juſlices for all offences againſt that act, 
and the act of the 1 J. 1. c. 22; and the thirty-ſeventh ſection 
empowers the juſtices to mitigate the penalties ; which latter pro- 
viſion was held in Cates 2. T. v. Knight (g), to ouſt the juriſdic- 
tion of the ſuperior courts as to the recovery of ſuch penalties. 
Lord KENYoN, Ch. J. The accurate diſcuſſion, which this 
<aſe has received, has rendered it ſo clear as to remove all doubts 
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(a) Salk, 302. J (es) This is ſince repealed by 12 C. 3. 
(5) 1 FVentr. 8. a 46.71. | 

(c) 3 Lev. 71. | V The third inſtance was not mentioned. 
(4) 1 Stra. 415. (g) Aate, 3 vol. 442. | 
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' 1790. about it. This action is brought on the 1 J. 1. c. 22. which 
— impoſes certain penalties; and enacts (by the 46th ſection) that 
SHiPMAN the penalties ſhall be recovered by action of debt, bill, plaint, 
azain/lt *. 
HenBeoT, | information, or otherwiſe, in any of his majeſty's courts of record, 
2 in which ſuit no wager of law or eſſoign ſhall be admitted. 
Therefore this action may undoubtedly be ſupported, unleſs 
the juriſdiction of this Court be taken away by the ſubſequent 
ſtatute of the 21 J. 1. c. 4. Then the general queſtion muſt 
depend on the conſlruction of this act of parliament. But ſome 
| Pr eliminary queſtions, having been made, they may be firſt 
| , diſpoſed of. It has been argued that the 21 J. . does not 
. ane to acts paſſed ſubſequent to it, and that this may be 
conſidered as an action brought on a ſubſequent ſtatute; the 
1 F. 1. c. 22. having expired before the 21 J. 1. and having 
been only re-enacted ſince that time. But on this point I have 
not entertained a doubt from the beginning. We are all moſt 
clearly of opinion that this muſt be conſidered as an action on 
the 1 J. I. c. 22.; and that the ſubſequent laws, which have 
continued it from time to time, all give effect to it as an act 
made in the reign of the 1 J. 1. Therefore all the caſes, which 
decide that this ſtatute of the 21 FJ. 1. prohibit this mode of 
proceeding, will apply to this caſe, as far as reſpects the date of 
the act of parliament, provided it applies to it in other reſpeQs. 
Another objection made at the bar was that the 9 Ann. c. 11. 
has inflited other penalties for this oftence ; and that, becauſe 
a ſummary mode of proceeding is given by the 36 & 37 ſect. of 
that act before two juſtices with a power of mitigating the pe- 
nalties, the juriſdiction of this Court is taken away; for which 
the caſe of Cates Q, T. v. Knight was cited. But that argument 
is totally unfounded ; the penalties in the latter ſtatute are ac- 
| cumulative, and impoſed with a different view ; and this ſtatute 
| does not affect to repeal the proviſions of the 1 J. 1. c. 22. It 
| was not pretended in the caſe cited that a later ſtatute necef{ rily 
| repcaled the penalties given by a former law; the ſole queſtion 
there depended on the conſtruttion of two an ſections in 
the ſame act of parliament. Then as to the principal queſtion 
in the caſe; an attentive conſideration of the words of 21 F. 1. 
6 & eb will remove all doubts concerning it: it enadts “ That 
« all offences againſt any penal ſtatute, for which any com- 
mon informer may lawfully ground any popular action, bill, 
« plaint, ſuit, or information, before juſtices of afſize, juſticet of Nifi 
6« TOs or gaol delivery, Jafficer of ayer and terminer, or juſtices of 


on peace 


/ 
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e ßeace in their 5 Nont, ſhall be commenced, ſued, proſecuted, 
< tried, recovered, and determined, by way of action, plaint, 


pill, information, or indictment, before the juſtices of aſſize, 


a 


eie, or before the juſtices of peace of every county, city, &c, 


herein ſuch offences ſhall be committed &c, and not elſe- 


« where, c.“ Then this act of parliament does not extend to 
' all proceedings on penal ſtatutes; it only prohibits the pro- 


ceedings in the courts of We We in all thoſe caſes where 


; popular aQions, bills, plaints, ſuits, or informations, might have 
been braught in the inferior courts, Put neither of thoſe modes 
of proceeding, to recover the penalty inflicted by the 1 F. 1. 


c. 22., 18 given by the goth ſection of that act; and that clauſe 
only enables juſtices of aſſize, juſtices of peace, Cc, within their 


ſeveral juriſdictions, to enquire of all the premiſes in their ſeſſions, 


leet or law-days, and to hear or determine the ſame. Now when 
a power is given to a jariſdiftion, which does not ordinarily 


entertain actions, bills, or plaints, and that power is only gene- 
rally to enquire of, hear, and determine, the offence, it muſt be 


underſtood to mean by the common law mode of proceeding, 


namely, by indictment, or preſentment, There is no pretence 


to ſay that an ation, bill, or plaint, can, by the common law, 
be brought at the aſſizes, the ſeſſions, or at courts leet. Therefore 
it appears moſt clearly that the ſtatute 21 J. 1. c. 4. has only 
excluded the juriſdiction of the ſuperior courts in certain enume- 
rated caſes; and, as this is not one of thoſe caſes, the ſtatute 
21 J. 1. does not apply to it. It was argued that the 21 F. 1. 
c. J. is a beneficial law, and ought to be extended as far as 
poſſible: but if the Legiſlature had thought to, they would have 
extended the benefit of it to all penal ſtatutes paſſed ſubſequent 
to it, which are infinitely more numerons than thoſe made be- 
fore that time; and I think it is more beneficial to the ſubject 
that his cauſe ſhould be heard and determined by the ſuperior 


courts of record. Then ſeveral caſes were cited at the bar to 


ſhew that this ſtatute reſtrained the proceedings on all prior 
penal ſtatutes to the courts below : but all thoſe caſes are founded 
on the ſtatute 5 Eliz.; the 39th ſection of which expreſsly gives 
power to juſtices of oyer and terminer, and Juſtices of the peace 


dee, to hear and determine the offences contrary to that ſtatute 


as well by indictment, as by information, align of debt, or bill of 
complaint, This act, having given an adtion in inferior Juriſ- 


dictions, however diſſimilar it is to the common law remedy „pre- 


ciſely ſhews the meaning of the 21 J. I. c. 4, and to what 
g 3 Caſes 
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caſes that latter ſtatute applies. On the whole, therefore, con- 
ſidering the authorities which have been cited, the ſtatute of the 
5 Elis. c. 4, and that of the 21 F. 1. c. 4, I am clearly of 
opinion that the latter a& only applies to thoſe caſes where 
proceedings by way of action, bill, plaint, ſuit, or information, 

may be commenced in the inferior courts ; and conſequently that 
it does not extend to the preſent, where no ſuch proceeding can 
be inſtituted. 

ASHHURST, J. It is a clear principle that where the ſuperior 
courts have a juriſdiction, it can only be taken from them by the 
expreſs words of an act of parliament, or by neceſlary implica- 
tion. Here it is admitted that an action might be maintained 
in the ſuperior courts by virtue of the flatute on which this 
action is brought: then the queſtion is whether that juriſdiction 
be or be not taken away by the 21 J. I. c. 4. Now the mean- 
ing of that act I take to be this; that where the ſuperior and 
inferior courts have a concurrent juriſdiction both as to the ſub- 


ject matter, and as to the mode of proceeding, the juriſdiction of the 


former 1s taken away. And it 1s clear that in this caſe the 
ſtatute 1 F. 1. c. 22. did not give to the inferior courts a con- 
current juriſdiction with the ſuperior ones as to the mode of 
proceeding ; for it did not give to the informer a power of ſuing 
for the penalty in the inferior courts by action, bill, plaint, ſuit, 
or information. Then it follows that the 21 7. 1. does not 
apply to this caſe; for it appears from the caſe cited from 
Carthew that that ſtatute did not give a juriſdiction to in- 
ferior courts in caſes where they had none before. But it was 
argued that the 21 J. 1. c. 4. applies to this caſe, becauſe the 
inferior courts have juriſdiction over this ſubject matter in /ome 
mode of proceeding, namely, by indictment, and that that 
ſtatute reſtrains the proceedings in the ſuperior courts where the 
informer may ſue by any mode in the inferior courts : but. 
that argument militates againſt a known principle of law, that 
the juriſdicton of the ſuperior courts is not to be taken away but 
by expreſs words, or by neceſſary implication. 
BULLER, J. It is now too late to ſay that the ſtatute 21 „ 
gives a new juriſdiction to the inferior courts; to this point the 
caſe in Carthew is a direct authority. But it has been argued 
that though it give no new juriſdiction, yet that it repeals ſo 
much of the 1 F. 1. c. 22. as gives the action, and leaves the 
informer to ſue by indid ment: but that is directly contrary*to_ 


the caſe cited from Cartbeav, where an action, ſimilar to the pre- | 
ſent, 
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ſent, was maintained, and this very obje dion was over-ruled. 
"Then an argument was drawn from the preamble of the 21 J. 1. 
which profefles to be an act « for the eaſe of the TubjeQ”; and 
it was contended that, if this conſtruction were put upon it, it 
would orſly apply to two or three ſtatutes, and therefore that 
the intention of the Legiſlature would be fruſtrated. But as the 
words of the enacting part are clear and poſitive, we cannot 
Have recourſe to the preamble to extend the conſtrudion of the 
act. Beſides, it appears that almoſt all the caſes, which exiſted 
previous to the 21 J. 1., and which muſt be taken as the foun- 
dation of that ſtatute, were proceedings on the 5 Elis. c. 4. 
now if there were many actions on that ſtatute, that alone might 
have been conſidered as a ſufficient grievance to induce the Le- 
giſlature to remedy it, by reſtraining the proceedings to the 
inferior courts in caſes where thoſe courts had juriſdiction. 
Therefore it ſeems to me that the true meaning of the ſtatute is 
this; that wherever by any act then in force, the informer 
might have ſued by action, bill, plaint, ſuit, or, information, in 
the inferior courts as well as in the courts at Weſtminſter, he is 
confined to fue in the former: but, as that ſtatute gives no new 
juriſdiction to the inferior courts, the party may {till ſue in the 
courts at Weſtminſter for all thoſe penalties which could not, be- 
fore the paſſing of that ſtatute, have been recovered in the in- 
Ferior ones. 


favor of the conſtruction which has been put upon them: but, 
if. they were doubtful, the caſes, which have been determined 
upon this ſubject, are deciſive. For in-all-of them, in which 
it has been holden that the 21 Fac. 1. reſtrains the proceedings 
to the inferior courts, thoſe courts had an expreſs juriſdiction. 
That this is the true conſtruction alſo: appears from other ſtatutes, 
in which the Legiſlature has expreſaly given to inferior juriſ- 
dictions a power to diſtribute the penalties. On the whole I am 
clearly of opinion that in this caſe the informer could not have 


tion, in the inferior courts, by virtue of the 1 Fac. 1. c. 22 
. that it was not the intention of the Legiſlature, in paſſing the 
21 Fac. 1. c. 4., to give ſuch a juriſdiction; and that that 


penalty might have been recovered in the inferior as well as the 
ſuperior courts by action, bill, plaint, ſuit, or information. 


Vol. IV. Hh 


Gos, J. The words of the 21 Fac. x. r. 4. are ſtrong in 


recovered the penalty by action, bill, plaint, ſuit, or informa- 


{tature is only applicable to caſes, where, before that time, the 


Rule diſcharged. 
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1790. 


— 


SHIPMAYN 
again. 
HzN REST. 
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Friday, Bowis and Another again// EDwaRDs. 
Nov. 26th. ; 3 
hang can- ON a motion to ſet aſide the interlocutory judgment for ir- 
N Pe for regularity, the facts appeared to be theſe; after the time 
Nall u, for pleading expired, the plaintiff ſerved the defendant with a 
W rule to plead, and within 24 hours afterwards ſigned judgment 
hours aiter 
demand ofa for want of plea. 
plea, whe- Marryat, in ſupport of the rule, inſiſted that this v was irregular, 


ther the time 
for pleading for that the defendant had 24 hours after demand of a plea in 


be or be not 


expired when Which to deliver his plea and he cited * Burgoyne (a) 

ſuch demand where this point was ruled. 

88 Walton, contra, ſaid that it did not appear in the caſe cited * 
the time for pleading had expired before the demand of the 
plea; and that therefore it was diſtinguiſhable from the preſent. 
Put 

The Court held that there was no difference in this reſpect be- 
tween that caſe and this; for that at all events the plaintiff can- 


not ſign judgment till the expiration of 24 hours after the de- 
mand of a plea. And they made the 


Rule abſolute. 
(a) Ante, 1 vol. 454. 


bende, Tos and Others again// Harrison, and Another. 


| Nov. 27th. 
A huſband is HIS was an action on a covenant; in which the defen- 
2 dants, who were father and ſon, after reciting that dif- 
wife's child ferences had ariſen between the ſon and his wife, and that they 
e Der er had agreed to live ſeparate, covenanted to the plaintiffs to pay 


the wife an annuity of 504. a year, and to pay all the debts con- 
tracted by her, which her huſband was by law liable to pay. The 
breaches aſſigned were (amongſt. others) that the wife had then 
contracted a debt of 56 J. 16s. 94. to J. Brighton, for neceſſary 
board and lodging, and other neceſſaries, and for money paid 
and laid out for neceſſaries for Mrs. Harriſon, and one John Perrin 
her infant fon by a former huſband, at her requeſt. On the trial 
of this cauſe before Lord Kenyon, at Guildhall, it was agreed that 
the plaintiffs thould take a verdict for 150 J.; and that it ſhould 
be referred to an arbitrator to take an account of the particulars 
of the ſeveral demands fo that the ſame might be ſtated to this 
Court, ſubject to their opinion and direction on che conſtrudiion 


of 
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of the covenant in the deed of ſeparation, whereon the action was 1790. 
brought, and whereby the defendants covenanted to pay all the &—vn 
debts contracted by Sarah Harriſon the wife, which her huſband Toss 
was by law liable to pay. The account being now delivered in, 114, . 
it appeared that ſeveral of the items were for the maintenance 
of her infant ſon by a former huſband. 

This matter was ſhortly ſpoken to at the bar; and the caſe of 

| Rex v. Munden, as reported in 1 & ra. 190, was relied on; where 
it was held that a huſband was not bound to maintain his wife's 
mother. But it not appearing from the ſtatement of that caſe, 

either .in Strange or in Burn, whether or not the wife were alive 
at the time, the Court took time to conſider of the point; and 
on a ſubſequent day, 
Lord KRENVYON, Ch. J. faid that he had ſeen a copy of the 
order in R. v. Munday (a), taken from the records of the 
Court, by which it clearly appeared that the oft was alive (b) 
when the ordqr was made. The Court in that caſe reverſed the 
order of maintenance, on the ground that the ſtatute of Elizabeth 
(c) only extends to natural relations. Therefore, on the autho- 
Tity of that caſe (4), we are of opinion that the huſband is not 
Jiable for the expences of maintaining the wife's child by the 
Former huſband ; and conſequently that thoſe articles in the 
account muſt be diſallowed. | 


(a) His Lordſhip alſo obſerved that the (c) 43 EJ. c. 2. J 7. 
name of that caſe was Munday, and not (4) The order of maintenance in R. v. 
unden, as reported in Sir. | | Benoire, 2 Lord Raym. 1454. was alſo 
- (6) And fo it appears by the report of quaſhed on the authority of R. v. Marday. 
the ſame caſe in Fort. 303. + | | 


; | | | | . | Mon 9 
De Mos ap and Others again DUNKIN and Others. N 


I E plaintiffs, having taken out a capiat ad ſati fuciendum If the ſherif 
. . | : k „ appoint a 

againſt the defendants, ſent it to Painter their agent in ſpecial bailif 

| *Cornwall, who applied to the ſheriff for a warrant on it, directed . = 
to his own-clerk, aſſigning as a reaſon for not making applica- the latter : | 
tion to the under-ſheriff in the uſual mode, that the latter was dhe erf te i 
concerned as attorney for one of the defendants. The ſheriff, _ the 1 
after making ſeveral objections, at length granted a warrant to 0 
Rogers, Painter's clerk. Dunkin was arreſted upon this warrant, 
and eſcaped ; whereupon the plaintiffs obtained a rule againſt 


the ſheriff to return the writ; which rule 


2 . Burrough 
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1790. Burrough now moved to ſet aſide; inſiſting that the plaintifls 
—> had no right to call for a return of the writ, as the ſheriff had : 
De Mox an- granted the warrant to a ſpecial bailiff at their particular 2 ; 


DA. 


ea, and of their nomination. 
Duxxiv®  Marryat oppoſed this motion in the fixſt inſtance on ſeveral 
grounds. Firſt, As the attorney for the plaintiffs gave Painter, 
their agent, no ſpecial directions with regard to the execution of 
the writ, Painter exceeded his authority, and the plaintiffs are 
not bound by it. In Yates v. Frecleton. | Dougl. 600. Payment 
of the debt to the agent in the country was held not to be a pay- 
ment to the plaintiff, But even if the agent in the country could 
bind the principal by ſuch an act as the preſent, yet the ſheriff 
was not obliged to conſtitute a ſpecial bailiff: but, having done 
ſo, he is bound to return the writ, and he has his remedy over 
againſt Painter. Atterton v. Harwood, 1 Ro. Ab. 98; and 
4 Bac. Abr. 442. At all events, the ſheriff ought to return theſe 
facts on the writ, if he be adviſed that they conſtitute a defence, 
in order that the queſtion may be ſolemnly determined. 
Lord KENYoN, Ch. J. The rule, which has been obtained, 
to require the ſheriff to return the writ, cannot be ſupported. 
The plaintiffs ſay, that, beczuſe the bailiff, nominated by them 
and at their ſpecial requeſt, has miſconducted himſelf, the 
fheriff ſhall be anſwerable for his miſconduct: but it ſeems to 
me that it was a groundleſs application. The caſes cited are not 
applicable to the preſent: The queſtion in Yates v. Frecleton was, 
whether or not the agent were authorized to receive the debt ; 
and the Court very properly determined that he exceeded 
the power given to him. But here the agent was empowered to 
put the writ in force, which -certainly includes the form and the 
mode of executing it. 
BuLLrR,,]. The plaintiffs have ated wrong throughout. In the 
firſt place the application to the ſheriff was out of the ordinary 
courſe of buſineſs ; he is ignorant of the forms of the office; and 
though he be reſponſible for the acts of his nader-ſheriff, yet 
this kind of buſineſs is entirely conducted by the under- ſheriff. 
The application too was for a favor; it was to indulge the plain- 
tiffs with the nomination of their own bailiff ; who perhaps 
ſuffered the party to eſcape in order to charge the ſheriff And 
now the plaintiffs contend that, by this contrivance, they are 
entitled to maintain an action againſt the ſheriff for the purpoſe 
ef driving him to bring another action againſt their own agent. 
But thus queſtion does not ariſe now for the firſt time; it has 
rt been 


. 


» 
1 


— __ — 


—_ — j — — 


— . — . —ů—— 


ew vo — 


- —ͤ——U— — 


IN THE THIRTY-FIRST YEAR OF GEORGE III. 


been repeatedly held that if a ſpecial bailiff be appointed on the 
nomination - of, the | plaintiff, the latter muſt take the conſe- 
quence of the acts of the former: The Court has conſidered 
chem as the acts of the plaintiff himſelf, and has refuſed to call 


on the ſheriff to return the vrir in ſuch caſes. | 
| | Rule abſolute (a). 


(a) The ſame point was determined in Hamitix v. Dalziel, C. B: Hil, 1774. 


Nur: againf Vieuy and. Others. 


W* OD moved to diſcharge the 1 "UNS out of 

cuſtedy on filing common bail, upon the affidavits of his 
phyſician and his keeper, that he was inſane at the lime of the 
arreſt, And he ſaid that this was different from the caſe of 


Kernot v. Norman (a); for there the defendant became inſane 
after the arreſt ; and therefore, as the arreſt was legal at firſt, the 


Court might on that account have refuſed to interfere. But 
Per Curiam. "We cannot interfere 1 in 2 this caſe any more than 
in the other. 


Rule refuſed, 


(a) Ante 2 vol. 390. 


BENNET again NICHOLS. 


N a motion to ſet aſide a Heri facias on the ground of irre- 
gularity, the only queſtion was how many days were 
allowed to a defendant to put in bail in error; the judgment 
was ſigned on a Monday, and execution taken out on the Friday 
following. 
| The Court (after conſulting with the Maſter,) ſaid, that he had 
four clear days (a), and that the plaintiff in this 'caſe was not 
entirled to ſue out execution till the Saturday. And they made 


che 


Rule abſolute for ſetting aſide the execution. 


Burgh in ſupport of the rule. Mingay, contra. 


(a) Vid, Jagues v. Nixon, ante, 1 vol. 279. 
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De Moran- 


in bail in 
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54 
againſt 
Dunkin, 


The Court 
will not diſ- 
charge a de- 
fend ant out 
or cuſtody on 
filing com- 
mon bail, on 
the ground 
that he was 
inſane at the 
time of the 
arreſt. 
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A defendant 
has four clear” 
Cavs after 
Hual judg- 
ment to put 


error, 


I 
f 
: 


1790. 
| 
Monday, 
Nov. 29th. 


The Court 
will permit 

a deviſee, not 
having been 
in poſſeſſion, 
to defend in 
ejectment as 
landlord un- 
der 11 Geo. 2. 


c. 19. ½ 13. 


* 
TT 
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LOVE LOCK on the Demiſe of Nozns again 


DANCASTER, 


ORGAN obtained a rule to e why a rule, - to 
permit J. E. Wairght, a deviſee in truſt, to defend as land- 


lord under 11 Geo.. 2. c. 19. / 13-, ſhould not be diſcharged; 


on the authority of a ſimilar deciſion in the laſt Term (a). 
Burrough now ſhewed cauſe; obſerving that in the former 


determination the perſon. who wiſhed to defend was the cgſui que 
truſt, and that it could not therefore govern the preſent. caſe. 
He ſaid this was a ſtronger caſe than that of a Lord claiming by 


eſcheat ; becauſe the deviſee could always diſtrain on the tenant, 


even before the ſtatute of Anne. And in Fairclaim v. Sham- 
title (b), Lord Mansfield ſaid, “ if the heir had refuſed . [to per- 
-mit the lord to defend] the Court would have admitted the 


lord to defend.” | 
Lord Kenyon, Ch. J. aſked Morgan whether he would con- 


ſent to try it in an iſſue “ deviſavit vel non”; and on his refuſal, 
The Court Diſcharged Mr. Mergar's rule. 


(a) Ante, 3 vol. 783, Nota, There is a | defend was there made by the ceſtai gue truff. 


miſtake in that caſe; the application to (5) 3 Burr, 1303. 


The Kino againſ THOUASG Au RAT (a). 
The Same again} Toun Monx. 


HE Ne in theſe caſes were reverſed. in the 
Housk or LoRDs, April 20th 1790. 


(a) Vide 2 wol, 515. 


The End of MchazgLluaAs TERM. 
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ARGUED and DETERMINED 


IN THE 
Court of KING's BENCH, 
IN 
Hilary Term, 


Tn the Thirty-firſt Year of the Reign of Grore III. 


M1TCUHtLL againſt OLDFIELD. 


N this action the plaintiff recovered a judgment againſt the 
defendant for 182. 10s. But the defendant, having alſo 
recovered in another action againſt this plaintiff and another, 
obtained a rule to ſhew cauſe why the debt and coſts in the latter 
ſhould not be ſet-off againſt the judgment in the former action; 
ſuggeſting (among other reaſons) that Mitchell had abſconded. 
Bearcroft now ſhewed, on behalf of Mitchel's attorney in the 
firſt action; contending that, as he was not concerned as at- 
torney in the other action, he had a lien for his coſts on the 
judgment obtained by his client. He alſo hinted tht perhaps 
the Court would not interfere at all in this caſe ; inaſmuch as one 
debt was due to the plaintiff alone, whereas the other was the 
joint debt of the plaintiff and another to the defendant; and he 
. obſerved that this was not ſuch a debt as could be ſer-off under 
the ſtatute. But 
Lord Kenyon, Ch. J. ſaid that this did not depend on the 
ſtatutes of fet-off, but on the general juriſdiction of the Court 
over the ſuitors in it; that it was an equitable part of their ju- 
riſdiction, and had = frequently exerciſed. But, as to the 
Vol. IV. K k | other 


1791. 


Tueſday, 
Jan. 2 5th, 


If J. recover 
againſt C., 
and C. re- 
cover againſt 
A. and B.; 
the court will 
permit C. on 
motion ro fer 
off the dama- 
ges which he 
has recovered 
againſt thoſe 
obtained by 
A., on his un- 
dertaking 
that the bill 
of A's at- 
torney in 
the firſt ac- 
tion ſhall 0 
ſatis ned; 
having a lien 
on the judg- 
ment tor his 
coits, 


1791. 


— 


MiTCHELL 
againſt 
'OLD FrinD. 


Weone/.ay, 
; Jau. 26th. 


The Court 
Will nat 
refer an 
attorney's bill 


to be taxed, 
if all the buſi- 


neſs. be done 


at the quar- 
ter ſeſſions: 

fecus, if ſome 
part be done 
here. 
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ae point, he obſerved that the attornies and ſolicitors of the 
different courts have a lien on all papers in their hands, and 


judgments recovered, for their coſts; that in the court of Chan- 


cery they were permitted to retain title deeds for that purpoſe 
(a); and he thought it right that the attorney in this caſe fhould 


be ſatisfied for his coſts before the defendant was. allowed to 


make the ſet- off. 
BoLLER, J. Though this Court have ſaid that they will not 


interfere on the behalf of the attorney, and prevent the plaintiff 


ſettling his own cauſe without firſt paying the attorney's bill (6), 
yet when the adverſe party, againſt whom a judgment has been 


obtained, applies to get rid of that judgment, the Court will take 
care that the attorney's bill is ſatisfied. 


The Court made the rule abſolute, on the defendant's under- 
taking to pay the attorney's bill, and on his entering a remittitur 


in the cauſe in which this defendant was plaintiff, 


(a) Vide ante, 3 wol. 275. 


Griffin v Eyles, H. Bl. Rep. C. B. 122. 
(2) Vid. Nelib v. Hole, Dougl. 226. and | 


Ex Parte WILLIAMus. 


— 


G IB BS moved that an attorney's bill for fees, all of which 
were due for carrying on a proſecution by indictment at the 
quarter ſeſſions, ſhould be.referred to the Maſter to be taxed. But 
The Court (after being informed by. the Maſter that in point 
of fact ſuch a reference (a) had never been made before) ſaid, 
that they could not interfere, the 2whole of the buſineſs having 
been carried on in the inferior court: But that, if any part (b) of 


the attorney's demand had ariſen from the conduct of buſineſs in 


this Court, 'they would have referred the whole bill. 
Rule refuſed (c). 


(2) The 2 Geo. 2. c. 23. J 23. (after 435) Vid. Dongl. 189. u. S. P. 


40-be taxed, 


enacting that no attorney ſhall bring any ac- 
tion on his bill until -it has been delivered a 
month) proceeds thus; and upon applica- | 
tion of the party chargeable by ſuch bill, or 
of any other perſon in that behalf autho- 
riſed, unto the Lord Chancellor, or the 
Maſter of the Rolls, or unto any of the 
courts aforeſaid, .or. unto a judge or baron of 
any of the ſaid courts reſpectiwely, in which 
the buſineſs contained in ſuch bill, or the great- 


e part thereof in amount or value, ſhall have 


been tranſadted, they may * ihe bill, Sc, 


' 


(c) Williams v. Jackſen, Hil. 30 Geo. 3. 
B. R. S. P. Stephenſon v. Taylor and Another, 
Fork Summer Aſſizes, 1786, cor. Buller, J. An 
action was brought for buſineſs done by the 
plaintiff as an attorney in conducting a pro- 
ſecution at the quarter ſeſſions for the de- 
fendant: No bill was delivered. Buller, J. 
was of opinion that by the 2 Geo. 2. which 


requires an attorney to deliver his bill, it was 
not neceſſary to do ſo for buſineſs done at 
the ſeſſions; the ſtatute only preſcribing it 


in caſe of buſineſs done in a court of record 
wherein attornies are admiſſible and ſworn. 
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The KinG againſt FIELD (the Rector) and Others, 
The Churchwardens of the United Pariſhes of St. 
ANN, St. AGNEs and ZACAARY. 


HIS was a rulecalling on the defendants to ſhew cauſe 
why a mandamus ſhould not iſſue, commanding them to 
grant their certificate to the biſhop of the election of Mr. Love 
to the lectureſhip of this pariſh, in order that the biſhop might 
licenſe him. It appeared that at the election to this office, 
which is made by ballot by the pariſhioners paying ſcot and 
lot, and not receiving alms from the pariſh, 157 names were put 
into the glaſs, 79 of which were for Mr. Ro/e, and 78 for Mr. 
Love: but only 156 were taken out, 78 for each candidate. But 
that two of Res voters were not qualified, by not paying ſcot 
and lot. It alſo appeared that there was no endowment for the 
lecturer, but that he received a certain ſum from the pariſh- 
officers out of the money raiſed by the poor-rates. 
Mingay now ſhewed cauſe ; and relied on the authority of R. 


v. The Biſhop of London (a), to ſhew that the rector could not 


be compelled to conſent to the election, the lecturer being ſup- 


ported by voluntary contributions, and there being no imme- 


morial cuſtom to elect without his conſent. 

Adam, in ſupport of the rule, ſaid, that this caſe was "diftin- 
guiſhable from the one cited, that being a conteſt between the 
pariſhioners and the rector, whereas this was between the two 
candidates. Andhe obſerved that this application was merely 
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1791. 
Weineſda, , 
Jan. 26h. 


Mandammns to 
the rector to 
certify to the 
biſhop the 
election of a 
lecturer re- 
fuicd; there 
being no im- 
memorial 
cuſtom for 
the lecturer 
to uſe the 
puipit with- 
out the rec. 
tor's conſent, 
and the lec- 
turer being 
paid out of 
the poor- 
rates. 


for the purpoſe of putting the queſtion into a courſe of inveſti- 


gation, who had the majority of legal votes. 

Lord KEN TON, Ch. J. This is an application for a writ of 
mandamus in order to enable the party applying to eſtabliſh his 
right to /ome permanent intereſt: but it now appears that the ob- 
ject of contention is not an intereſt of that nature. I readily 
ſubſcribe to the opinion of Lord Mansfield, in the caſe cited, that 
no perſon can uſe the pulpit without the rector's conſent, unlets 
there be an immemorial cuſtom for it; where there 1s ſuch a 
cuſtom, it is binding on the rector, as it ſuppoſes a conſideration 
to him. 
ſedes the right of the rector. But in the preſent caſe there is no 
ſuch cuſtom; and the emoluments are not permanent; they de- 


pend on voluntary contributions, being taken out of the poor- 


(a) Ante, 1 vo, 331, 
rates, 


In ſuch a caſe the right of the leg urer partially ſuper- 


7 
4 
: 7 
4 
* 
l l 
* 
x] 
„ 
we 
1 
t 
» 
i» 
5 
1 
14 
l 4 
9 
: 
4 
1 
- 
_ 
[ . 
N. 
* 
1 
F, 
= 
= 
* 
: 1 
14 
- 
8B 
7 
3 


* 
* 
$i 
4) 

1 
4: 
: 
17 
5 

* 


. 
— — — 2 


— — — 
— — r 


_— . = ” = — p 


. 
| 
| 
|; 
j 


126 


179 1. 
WY =) 


The KN G 
againſt 
FitLD, 

and Others. 


Saturday, 
"Fan. 29th. 


An indict- 
ment for 
publiſhing 
libellous mat- 
ter, reflecting 


on the me- 


mory of a 


dead perſon, 


not alleging 


that it was 


done with a 


deſign to 


bring con- 
tempt on the 


family of the 


deceaſed, and 


to ſtir up the 


hatred of the 
king's ſub- 
jects againſt 
them, and to 
excite his re- 
lations to a 
breach of the 
peace, can- 
not be ſup- 
ported. 

Proof that 
the defen- 
dant gave a 
bond to the 
ſtamp- office 
for the duties 
on the adver- 
tiſements in 
a newſpaper, 
and had oc- 


caſionally ap- 


plied at the 
ſtamp · office 
reſpecting che 
duties, is evi- 
.dence that he 
is the pub- 
Uher. 
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' rates, and have commenced within the time of legal memory: 


there is therefore no right ſtated in the Ta which can be the 
ſubject of legal contention, | 


BoLLE R, J. It was ding; on the pecty making this ap- 


plication to ſhew that he has a right to obtain a certificate from 
the rector and churchwardens of his having been elected lecturer: 
but it now turns out that there is no ſuch office in this pariſh in 
point of law, and therefore the party applying cannot be elected 
tO It. 


Rule diſcharged. 


The Kix again E. Tor hau. 


HE defendant was indicted for a libel reflecting on the 
memory of the late Earl Coꝛoper; on the trial of which, 
before Mr. Juſtice Buller, the defendant was found guilty. The 
indictment charged that © the defendant, being a perſon of a 
wicked and malicious diſpoſition, and wickedly and .maliciouſly 
contriving, and intending, to injure, defame, diſgrace, and 
vilify, the memory, reputation, and character, of George Naſſat: 
Clavering, Earl Copper, then deceaſed, and to cauſe it to be believed 
that the ſaid earl in his life-time was a perſon of a vicious and 
depraved mind and diſpoſition, and deſtitute of filial duty and 
affection, and of all honourable and virtuous ſentiments and in- 
clinations ; and that the ſaid earl had led a wicked and profligate 
courſe of life, and had addicted himſelf to the practice and uſe 
of the moſt criminal and unmanly vices and debaucheries, on 
Tf, at &c, with force and arms, wickedly, maliciouſly, and un- 
lawfully did print and publiſh, and cauſe to be printed and pub- 
liſhed in a certain newſpaper called © the World," a certain falſe, 
ſcandalous, and malicious libel, of and concerning the ſaid earl 
Cowper,” &c. The indictment then ſet forth the publication 
with proper innuendos; and it concluded “ to the great diſ- 
grace and ſcandal of the memory, reputation, and character, of 
the ſaid G. earl Coxoper ; in contempt &c.; to the evil example 
c.; and againſt the peace c. A rule was obtained in laſt 
Michaelmas Term, to ſhew cauſe either why a new trial ſhould 

Not be granted, .or why the judgment ſhould not be arreſted. 
Erſtine, Chambre, Garrow, and Martin, ſhewed cauſe againſt 
the rule; and Mingay, Grabam, and Confte, ſupported it. Theſe 
queſtions v were n very much at length on general princi- 
3 ples; 
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ples ; and the principal caſe cited in ſupport of the indictment 1791. 

was that in 5 Co. 12 5. De libellis famoſi . | — 
The Court took time to conſider of the queſtions; and now | The Kine 
Lord KENVON, Ch. J. delivered the opinion of the Court. x HOT 
This was an indictment for a libel, tried before my brother | 

Buller, who left to the conſideration of the jury the two queſtions, 

which generally ariſe on theſe trials, namely, whether the de- 

fendant were or were not the publiſher, and whether the innu- 

endos were made out; and the jury found the defendant guilty. 

An application was made in the laſt term for a new trial, or to 

arreſt the judgment. The grounds for the former were that an- 

other queſtion ſhould have been left to the jury, namely, whe- 

ther this paper were publiſhed in the ſpirit of a biographer, or 

with a malicious intention to defame and vilify the character of 

Lord Cowper. Of the firſt queſtion which the jury determined, 

whether the defendant were or were not the publiſher, there 

can be no doubt whatever; the evidence was perfectly ſatisfac- 

tory. It was proved that the paper was fold at the office; 

taat the defendant as proprietor of the paper had given a bond 

to the ſtamp-office, purſuant to the 29 Geo. 3. c. 50. / 10., for 

ſecuring the duties on the advertiſements; and that he had from 

time to time applied to the ſtamp-office reſpecting the duties on 

the paper. It is impoſſible therefore to ſay that this was not 

ſtrong evidence to be left to the jury to ſhew that he was the 

publiſher. Then it was aſked at the bar, ſhall every perſon, who 

is # proprietor of a paper, as a feme covert, an infant, or a truſ- 

reg, be anſwerable criminally for the acts of the agent, in inſert- h — 

ing libellous matter in the paper? To that queſtion it is ſuffi- 

cient to anſwer, that this is not one of thoſe caſes. This was the 

caſe of an adult. And this unqueſtionably was proper evidence 

to the jury, who have drawn the only concluſion which, in the 

diſcharge of their duty to themſelves and che Public, they could 

draw. Men it was argued that, even ſuppoſing there was ſuf- 

ficient ev ce of publication, there was no evidence of a crimi- 

nal intent the defendant. To this I can anſwer in the words 

of Lord Mayfield, in R. v. Weodfall (a), that where the act is 

in itſelf uiilawful, (as in this caſe), the proof of juſtification or 

excuſe Nes on the Gcfondane; and, in failure thereot, the law im- 

phes a criminal intent.” There may indeed be caſes, and ſo it 

was admitted in R. v. Nutt (5), of a publication in point of law, 

where no criminal intention can be imputed to the party, as 


| * (a) 5 Barr. 2667. (6) Fitz. 4 . 
Vol. IV. | L! where 
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where a perſon-delivers a letter, without knowing it's contents, or 
delivers one paper inſtead of another. But here no evidence 
was offered to the jury to diſprove the publication: The caſe 
was nakedly left to them to make that inference, which neceſſa- 
rily ariſes from the publication of a paper, which at ' preſent I 
am ſuppoſing to reflect on the memory of the nobleman mention- 
ed in the indiciment. Therefore, we are of opinion that the 
queſtions put to the jury were the only queſtions which it was 
the duty of the judge to leave to them, and that they have drawn 


the only inference which could fairly be drawn from that evi- 


dence; and conſequently that there is no ground for a new 
trial. The: 

The next queſtion is, whether or not the judgment ought to be 
arreſted ; and that queſtion 1s ſuppoſed to have ſome novelty in 
it, The only judicial deciſion on this ſubject, which was cited 
at the bar, was that in 5 Co.; the caſe de libellis famoſis; where it 
is ſaid that publications defamatory of dead perſons are libellous ; 
and the reaſon given is, becauſe it tends to ſtir up others of the 
the ſame family, blood, or fociety to revenge, and to break the 
peace, by provoking them to vindicate the memory of the de- 
ceaſed, and to wipe off that ſtain which the reflections on the 
anceſtor may caſt upon them. But it is to be obſerved that that 
was not the point in judgment ; for it was a libel on the living 
archbiſhop as well as on his predeceſſor; and therefore the judg- 
ment for the former might well have been ſuſtained, without 
going into the other point incidentally mentioned by the Court. 
In 1 Harl. P. C. (a) it is ſaid, © the chief cauſe, for which the 
law ſo ſeverely puniſhes all offences of this nature, (libels), is the 
direct tendency of them to a breach of the public peace, by pro- 
voking the parties injured, and their friends, and families, to acts 
of revenge, which 1 it would be impoſſible to reſtrain by the ſe- 
vereſt laws, were there no redreſs from public juſtice for injuries 
of chis kind, which of all others are moſt ſenſibly felt.“ Now 
it is fit to compare the manner in which this indictment is drawn 
with others of a ſimilar nature. This profeſſes to be a libel, 
merely reflecting on the mempry of the late Earl Cozeper ; and it 
does not ſtate that it tended to excite his relations to revenge, and 
a breach of the peace. In other caſes, particularly in thoſe re- 
flecting on king William, the indictments charged that they were 
publiſhed to ſlander the government (6), with a view to counter- 
at the revolution. We have ſeen the indi ment in R. v. Critch- 


fa) 1 Hawk, P. C. c. 73. J. 3. (3) Carth. 405. 
| ley 
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ley (a); in which it was alleged that the defendant,” intending to be Len 
vilify and ſcandalize the memory of Sir C. Gavnier Nicoll, Sc. 
and to induce a belief that the faid Sir C. Caunter Nicoll had 1 on 
obtained the order of knighthood of the Bath by vile and ſcan- E. Toriian. 
dalous means; thereby reflecting on the government which has 

the diſtribution of honours; that he had acted as an enemy to 

his kingdom, and had voted as a member of parliament cor- 

ruptly and perniciouſly, contrary to his duty &c; and malici- 

ouſly to fix a mark of infamy, contempt, and diſhonour, on the 

memory, name, and family, of the ſaid Sir C. G. Nicoll, &c, 

and to ſtir up the hatred and evil will of the ſubjects of the 

king againſt the family and poſterity of the ſaid Sir C. G. Nicoll.” 

Now to ſay, in general, that the conduct of a dead perſon can N 
at no time be canvaſſed; to hold that, even after ages are paſſed, 7 
the conduct of bad men cannot be contraſted with the good, 4 
would be to exclude the moſt uſeful part of hiſtory. And there- ; 
fore it muſt be allowed that ſuch publications may be made | 
fairly and honeſtly. But let this be done whenever it may, 

whether ſoon or late after the death of the party, if it be done | 7 
with a malevolent purpoſe, to vilify the memory of the deceaſ- it 
ed, and with a view to injure his poſterity, as in R. v. Chrichley, 
then it comes within the rule ſtated by Hawkins; then it is 
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(a) Hil. 7 Ges. 2. There an in forma- 
tion was granted againſt the defendant for 
publiſhing a libel reflecting on Sir C. Gaun- 
ter Nicoll, Lady Dartmouth's father, and on 
the government. 'The information (after 
deſcribing Sir Charles's public ſituation in 
life,) ſtated that the defendant ** envying the | 
good name, and character, of the ſaid Sir 
Charles Gaunter Nicoll, and maliciouſly de- 
viſing and intending to vilify and ſcandalize 
the memory of the ſaid Sir Charles, and to 
traduce and miſrepreſent him as a perſon of 
corrupt and wicked principles, and to in- 
duce a belief in the ſubjects of our ſaid 
lord the king, that the ſaid Sir C. had ob- 
tained the honourable order of knighthood of 
the Bath Ly wile and ſcandalous means, and 
that he had acted as an enemy to this king- | 
dom, and had voted as a member of parlia- 
ment corruptly, and perniciouſly, contrary 
to his duty as a ſubject of our ſaid lord the 
king, and a member of the ſaid parliament ; 
and maliciouſly to fix a mark of infamy, con- 
tempt, and diſponor on the memory, name, and 
Family, of the ſaid Sir C.; and to excite 
others, the ſubjects of our ſaid lord the king, 


| to blacken and defame the memory of the 

ſaid Sir Charles, and to ſtir up the hatred 
and evil will of the ſubjects of our ſaid lord 
the king againſt the family and poſterity of 
the ſaid Sir Charles, after the death of the 
ſaid Sir Charles, to wit, on, c, publiſned 
&c,” the following libel, (introducing 
the proper mnuendos.) On Saturday even- 
ing died of the ſmall pox, at his houſe in 
Groſvencr Square, Sir Charles Gauntcr Nicoll, 
knight of the moſt honourable order of the 
Bath, and repreſentative in parliament for 
the town of Peterborough. He was bleſſed 
with an ample fortune, which he enjoyed in 
a manner that rendered him in early years 
of life a truly valuable huſband, and a 
friend. He could not be called a friend to 
his country ; for he changed his principles 
for a red ribband, and voted for that per- 
nicious project, the exciſe.” The infor- 
mation concluded ** to the great ſcandal 
and reproach of the name and memory of 
the ſaid Sir Charles; to the great injury of 
his family and poſterity; and to the diſ. 
honour of our lord the king, &c,” 


, < 
— — — — — — _ 
——_— * — 
. — SD * 4 * * * _ 
* i . 2 _ _ - - +» — = 
2 - 2 —— 5 * 2 jo 
oe 37 3 2 


2 


* — 


o 


2 7 


r 


— - ——— — — —ę—¼ 
—_— 
22 


— 


a — 
— 7 
— >» 


2 og — — 
* , P — 

- et. 9, - 

F W4- 


KS 


done 


ro £7 a bor, 4 ed 


1 

3 
[ 
| 
li 


'/ v* 4 Te _ „ of ER a 


5 of 
_ - "Sens —E̊ᷣ[„— > + 


130 


1791, 


ho — 
The King 


againſt 
I. Lor RAu. 


Friday, 
Jau. 28th, 


An action 
will not lie 
on the writ 
de ¶endo 
guletum de 
theolonio until 
the plaintiffs 
goods be diſ- 
trained for 
toll. 


CASES IN HILARY TERM 


done with a defign to break the. peace, and then it becames 
illegal. But on that queſtion the jury ought to have had the 
power to deliberate; ſomething like that which was ſtated in 
Chrichley's caſe, and in R. v. Horne (a), ſhould have been ſtated. 
We are therefore of opinion that, as nothing -of that ſort is 
ſtated in the prefatory part of this indictment, as that it was 
publiſhed with an intent to create any ill blood, or to throw 
any ſcandal on the family and poſterity of Lord Cowper, or 
to induce them to break the peace in vindicating the honour 

of the family, this judgment ſhould be arreſted. 


Rule abſolute to arreſt the judgment. 


(a) Cowp, 67 2. 


The Mayor and Burgeſſes of Lynx REIS, other- 
wiſe Kinc's Lynn, NorxFoLx, againſt The 
Mayor, Commonalty and Citizens of Lonpox; in 
Error. 


1 HIS action was brought in the court of Common Pleas. 
The declaration (a) alleged that the plaintiffs (below), 
among other liberties and privileges, had immemorially enjoyed 
this privilege, namely, © that the citigeng of the ſaid city, and all 
their goods, ſhould be quit and free of and from all toll, paſlage, 
and laſtage, and other cuſtoms, throughout the whole kingdom 
of England, and the ports of the lord the king, except only his 
due and ancient cuſtom and prizes of wines; which hlberties 
have been confirmed by divers adts of parliament. That the 
king by his certain writ commanded the defendants (below) to 
permit the plaintiffs to be quit of yielding ſuch toll c. as afore- 
ſaid, or on a certain day paſt to ſignify to him cauſe wherefore 
they had not executed his commands, yet that the defendants, 
not regarding the writ, had not ſignified to him c, and fince the 
time of the ſaid writ, ,. on the 1ſt December 1787, diſqueted the 
ſaid citizens on the occaſion aforeſaid, and then and there required of 
O. Denton [and four other perſons by name] citizens of tc, and 
of other citizens fc, toll &c, within their ſaid borough &c.; in 
contempt of the king, and to the damage of the ſaid mayor, commonalty, 


(a) The writs, and the declaration, are ] 206; together with the ſubſequent procecd- 
Rated at length in H. Black. Rep. C. B. | ings in the court of Common Pleas. 


1 : and 
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and citizens of 1001. c. The defendants, in their firſt plea, 
traverſed the right of exemption claimed by the plaintiffs ; and, 

in the ſecond, pleaded that O. Denton, and the four other perſons 
named in the declaration, were not citizens of the ſaid city; on 
both which pleas iſſue was joined. 


At the trial the jury found a verdict for the plaintiffs on both 
the iſſues, and gave 1 s. damages; which damages were remit- 


ted on the record. And the court of Common Pleas gave judg- 


ment © that the citizens of the ſaid city, and all their goods, be 
quit of yielding ſuch toll, paſſage, laſtage, and other cuſtoms, as 
aforeſaid, of their goods and things, in the ſaid borough and 
port thereof; and the ſaid mayor and burgeſſes of the ſaid bo- 
rough in mercy, c.“ The defendants removed the record into 
this Court by a writ of error. 

This caſe was argued in laſt Trinity term by Runnington, Serjt. 
for the plaintiffs in error, and Gibbs for the defendants ; and 


again on this day by Le Blanc, Serjt. for the W and Adair 
Serjt. for the latter. 


For the plaintiffs in error, it was objected, firſt, that the writ 
was only a prohititory writ, which was iſſued by the crown to its 
own bailifts and ſervants, and not a remedial writ, on which the 
parties could plead. Fitzherbert (a), treating of this writ, ſeems ſo 
to have conſidered it; and the inſtance he gives is, that of a mere 
command by the king to his bailiffs; © The king to his bailiffs of 
J.; greeting.“ And commenting on the writ he ſays, and 
upon that he may have an alias, a pluries, and an attachment.” 
The only conſequence therefore of not obeying the pluries is that 
an attachment may iſſue againſt the party, to whom the writ is 
directed, for his contempt ; but no further proceedings can be 


had on it. Finch alſo conſidered this only as a prohibitory writ ; 


for he gives it as one of the inſtances (6) in his chapter, of 
certain ſpecial writs wherein no proceſs lieth (c);” and of them 
he ſays, © belide which (namely, the common actions) there be 
certain other originals out of Chancery, which are (as it were) 
ſpecial anomalics and exceptions from the former ; being not de- 
duRory to bring any matter into plea or ſolemn action, but 
only commendatory or prohibitory to do or leave ſomething un- 
done. And therefore no proceſs at all lieth in theſe writs, but only 

an attachment upon a contempt, for not executing or obeying them.” 
Lord Ch. B. Compns too, treating of the remedies which a parts 


(a) Fitz. V. B. 518. 4to. ed. f (2) 16. 490. . 48. 
% Finch, 506. 
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1791. who is exempted from paying toll, has, ſays there are two reme- 

— — dies (a); firſt, by writ de effendo quietum de theolonio, if he, who 
Leon, ought to be quit of toll, be charged; 2dly, by action, if the toll be 


Corporation 
againſs taken, He therefore diſtinguiſhed between the caſes of demand. 


LonDoN , . £3 . 
Corporation; ing and zaking toll; and was of opinion that in the latter only 
in Error. could an action be maintained. Fitzherbert, in his comments on 
the writ of moꝝſtraverunt, which was framed for the benefit of 
tenants in ancient 7 ſays (5), © the plaintiffs may count, 
and recover damages: but in his comment on the writ in 
queſtion, he ſays nothing reſpecting the pleadings upon it. But 
even if this were a writ on which the plaintiffs could count, 
they have not ſtated any injury on the record, for which the 
law gives redreſs. The only matter alleged as a grievance is 
that the defendants (below) required, not that they took, the 
toll from the plaintiffs: but this is not a damnum for which the 
1 law will give an action; an actual injury muſt be ſtated. Be- 
ſides, this count is on the pluries, not on the attachment; and 
even in monſtraverunt the count muſt be on the attachment. 
Secondly, But if any action could be maintained in this caſe, it 
ſhould have been a gui tam action. 4 Com. Dig. Title“ Prohibi- 
tion.” F. (c): and 12 Rep. 61, It is laid to the contempt of the 
king, and to the damage of the plaintiffs (below). Thirdly, at 
all events, the action ſhould have been brought by the party 
grieved. Fitzherbert (d) ſays, the particular perſon, who is 
grieved, may ſue forth-the writ. And, commenting on the writ, 
ede libertatibus allocandis (e), he obſerves that © thoſe writs are of 
ſeveral forms, and may be ſued by a body corporate, or by a ſingle 
perſon, as the caſe ſhall happen.” Now here the corporation of 
London, ſued out the writ, and alleged a grievance to five particu- 
lar perſons, from whom the toll was demanded. Then even if 
the corporation might have ſued out the writ, the individuals, 
who were injured, {ſhould have counted. Fourthly, The 
li [ count ought to have ſtated by what deſcription of citizens 
| the exemption is claimed. All the citizens, whether reſident or 
1 not, cannot be entitled to the exemption ; Waller v. Hanger. 
4 3 Bulſir. 1: It ſhould have been claimed for the reſident ci- 


4 tizens only. 

1 | | | 

_ | (a) 5 Com. Dig. 5 20. title 85 Toll.“ H. (c) Page 481. 
1 


1. 3. (4) F. N. B. 521. 
(6) Fitz. V. B. 34. (e) F. N. B. 5 20. 


For 
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For the defendants in error it was contended, in anſwer to 
the firſt objection, that it appeared from the precedents of pro- 
ceedings on this writ, as well as from analogy to other cates of a 
ſimilar nature, that this was a remedial writ, on which an 
action might be maintained. In the Regiſter 258. b. the writ, 
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the alias, pluries, and attachment, are ſet out at length. The, in Error. 


latter begins, as the writ in treſpaſs, Si fecerit te ſecurum &c, tune 
bone &c.” In Ryl. Plac. Parl. 1 3. the proceedings on this writ are 
ſtated, where an iſſue was directed on the action commenced | 


on this writ. There is alſo another inſtance in Mados's Firma 
Burgi (a) of an action, which was ſupported on this writ. That 
indeed was a qui lam action; but it ſhews that this is the ſub- 
jet of ſome action, and furniſhes a deciſive anſwer to this 
objection. There are ſeveral other writs of the ſame nature with 
this, on which aclions may be maintained, though the plaintift 
be not injured ; one of which is that of mon//ravernnt ; between 
which and the preſent there is no difference. They reſemble 
each other fo ſtrongly, that when the writ ge theolonto is ſued out 
by the tenants in ancient demeſne, it is exactly like the mon/?ra- 
verunt: Fitz. N. B. 521. ſpeaks of them both together. Neither 
the writ de theolonio or the monſtraverunt is directed to the ſheriff; 
there 1s an attachment 1n both ; and it is admitted, by the paſ- 
ſage from Fitzherbert (b), chat in monſtraverunt the parties may 
plead to iſſue. And in 2 27 654, 5. there is a precedent of a 
judgment on that writ. The attachment in both is not for a 
contempt, but is proceſs to bring the parties into court; and, 
having had that effect, it is functus officio ; it need not appear on 
the record. What is ſaid by Ld. Ch. B. Compns is by no means 
concluſive that ſuch an action as the preſent cannot be main- 
tained: it does not follow that, becauſe he ſays an action may 
be maintained for 7aking toll, no action lies for demanding it: 
and even if ſuch were his opinion, it cannot be ſupported in op- 
poſition to the records ſtated in Madox, Ryley, and 2 In/.; which 
alſo furniſh an anſwer to the dichum of Finch. Neither is it ne- 
ceſſary that the plaintiffs ſhould have received an afral injury 
to entitle themſelves to this action. In the precedent in the 
Reg. 258. no diſtreſs is ſtated either in the writ de theolonio, or 
in the attachment upon it. Ld. Coke (c), commenting on the writ 
of meſne, ſays © There be fix writs in the law, that may be main- 
tained quia timet, before any moleſtation, diſtreſs, or im pleading; 


(5) F. N. B. 34. 


(a) Page 138. (c) Co. Lit. 100. a. 
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1. A writ of meſne, before he be diſtrained; 2d, Warrantia 
chartz, before he be impleaded; zd, A monſtraverunt, before 
any diſtreſs or vexation, &'c.” And afterwards he proceeds 
thus; © It is to be known that there be two ſeveral judgments in 
a writ of meſne, one at common law, the other by the ſtatute 
Weſtm. 2. c. 9. At the common law he ſhall have judgment 10 
recover his acquittal ; and if he be diſtrained or damnified, his damages 
and coſts.” So that if he ſue before diſtreſs, he may have judg- 
ment to be quit; if a diſtreſs be taken, he may alſo recover 
damages. The writs de theolonio, monſtraverunt, ne injufle vexes (a), 
and that de warrantia charte (b), are all analogous. They may be 
ſued out merely for the purpoſe of bringing the queſtion of 
right into diſpute, without regard to any actual injury to the 
parties ſuing. Fitzherbert, in his comments on the writ de 
warrantia charte, ſays (c) A man may ſue forth this writ 


before be is impleaded in any action, but yet the writ doth ſuppoſe 


that he is impleaded : and if the defendant appear, and ſay that 
he is not impleaded, by that plea he confeſſeth the warranty, 
and the plaintiff ſhall have judgment to recover his warranty.” Hob. 
21, 22, and 23, ſpeaks to the ſame effect. The truth or falſe- 
hood, therefore, of the allegation that the party is impleaded is fo 
totally immaterial that the plaintiff may have judgment to re- 
cover his warranty, though he be not impleaded. So in the 
writ of meſue ; Fitzherbert ſays (d)“ And if a man bring a writ 
of meſne where he 1s not diſtrained, yet the writ is maintain- 


able; but then he ſhall not recover damages, for the writ is 


brought only to recover the acquittal.” And in monſtraverunt, 
though only thoſe who are injured recover damages, yet the 
other tenants may recover a judgment of acquittal. Fitz. N. B. 
35. From all theſe authorities the principle is clear that theſe 


reveral writs may be ſued out quia timet, before any actual injury 
is done, on which proceedings may be had; and the party com- 


plaining may recover a judgment on the right claimed, though 
before diſtreſs &c, he cannot recover damages. In the pro- 
ceedings on the writs of me/ne and warrantia chartæ the party 
alleges his being diſtrained or impleaded; yet the allegation is 
mere form, and the want of it is cured by a verdict. So in pro- 
hibition, the gravamen is the defendant's proceeding after the 
prohibition; the proceeding before is no ground of damage: 
but though it be ſo ſtated on the record in form, yet the pro- 


(a) F. N. B. 21. Reg. 4. (e) J. N. B. 312. 
1% F. N. B. 310. 313. (4) F. N. B. 317. 


ceeding 
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ceeding after the prohibition iſſues is ſo immaterial that, whe- 
ther true or falſe, the plaintiff may have a diſtin judgment 
on the right on the {ame record on which the other party obtains 
a ſeparate judgment as to. the contempt. Ca. Ent. 459. In 
Stafford v. Neale (a) it was held that the contempt was mere 
form, and that the jury need not give any verdict at all upon it. 


Then in this caſe the.queſtion of right, as to the exemption 


claimed, is the only ſubſtantial queſtion, which may be diſ- 


. . poſed of, though the queſtion.of form do not ariſe ; and this 
defect in form is cured after verdict. In the precedent cited 
from 2 Inſt. there is a ſeparate judgment to be quit of toll, 
unconnected with the fact of demanding or taking the toll. 
The judgment in Ryley alſo ſhews that it is not neceſſary that 
a diſtreſs ſhould actually have been taken; for at the concluſion 
of it the Court ordered the diſtreſs to be returned, any had 
been taken : the ſame hypothetical judgment is given in other 
caſes. In that judgment u damages were given, which ſhews 
that the action does not proceed on the ground that an aQual 
injury has been ſuſtained. And when damages are given, they 
do not go to the party, whoſe goods have been diſtrained, but 
to the body in whoſe right the action is brought. The objection 
that this count is drawn on the þ/urics, and not on the attach- 
ment, is not warranted by the terms of the record; from thence 
it does not ſo appear; neither the pluries or the attachment is 
on the record: the objection, therefore, at the moſt is only that 
there is no original writ; but that is cured by the 18 Eliz. c. 14. 
In anſwer to the ſecond objection, the precedents in Ryl. on this 
very writ, and that in 2 /z/?. on the writ of mon/traverunt, which 
is analogous to it, ſhew that it is not neceſſary that this ſhould 
have been a qui lam action: that in Madox was indeed ſuch ; 
but, conſidering all the authorities together, it may be either 

wWayz as in prohibition; Raft. Prohibition in Spiritual Court, 
pl. 3, 44:5, 6, and 7. -Off. Breu. 13. Brow. Vade Mecam, 549, 


5 50. and Go. Entr. 453. b.; or as in actions for an eſcape on, 


or for a falſe return to, a adn utlagatum. Barrett v. Winſcombe, 


1 Rol. Rep. 78. Cro. Fac. 360. S. C. Shipper v. Maſon, 1 Lutzo. 


1121. ' Brownl. Red. 33. 1 Brown. Entr. 18. Dawſon v. The 


. Sheriff of London, 2 Vent. 84. Rob. Entr. 9. Hern. Entr. 1 67. 


1 Com. Dig. 247. tit. Action upon Statutes.” E. 2. As to the 
third objection; the precedents cited ſhew that the action need 


not be brought by the party grieved. In that in Ry“. Plac. 
| (a) 1 Ser. 482, 
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Parl. it was not pretended that the abbot's goods were taken; 
and yet he brought the action; it was laid ad damnum ipſorum 
& homirium ſuorum, and the judgment was that the abbot and 
all his men ſhould go free. 80 in the precedent in 2 Vit. 
655. the judgment was that all the tenants of the manor ſhould 

be quit of toll. The action may be brought by thoſe in whoſe 

favor the exemption is claimed. This is the privilege of the 
citizens of London in their corporate capacity; it is granted to 
them in that capacity, though to be enjoyed by the individual 
members of it. It is a corporate franchiſe, for any injury to 
which they, as a corporation, have a right to complain. And 
Fitz. 519. ſays All the corporation may bring the writ by the 
name of the corporation.” Then it was argued that, though 
the corporation may ſue out the writ, the individuals, who are 
grieved, ſhould count upon it: but one party cannot declare on 

a writ ſued out by another. Neither 1s there any foundation 
for the fourth objection in this ſtage of the proceedings. The 
defendants in error claim this exemption for all the citizens; 
and if it had appeared on the trial that any particular claſs was 

not entitled to it, they muſt have failed in proving their allegation. 

But it is claimed in a general unqualified way, extending to all 

the citizens; and the verdict is co-extenſive with their claim. 

In the reply, it was ſaid that the precedents cited rather con- 
firmed than anſwered one part of the firſt objection; for they 
all alleged an actual injury done to the party complaining, and 
proceeded on the ground of a diſtreſs. In that in Ryl. (a) it 
was expreſsly ſtated that the: defendants diſtrinxerunt abbatem 
et homines ſuos Sci: This therf was only an action of zrefpaſs for 
taking the toll. The next inſtance mentioned is alſo open to 
the ſame anſwer : Madox (b),; in the text, gives an account of 
the action brought in 22 Ed. 1. for taking toll; in which he is 
warranted by the copy of the judgment which is inſerted in 
the notes: the count alleges that the defendatits exigebant 
c, which means exafing, not merely requiring or demand- 
ng, as in this caſe; and it afterwards proceeds © et pradiftes 
crves a tempore prædidli mandati regis eis directi majoribus diſtrictioni- 
bus gravaverunt” Ac. The record cited from 2 Inf. was alſo 
in the caſe of a diftreſs (c). The en from Co. Lit. does not 


prove 
(a) Ryl. Plac, Parl. (6 | clearly appeared that ſeveral diſtreſſes had 
() Mad. Fir. Burgi. been made. The defendants, Thomas de 


(c) As the judgment only appears in 2 I. Hynkelye, and Roger de Mull, bailiffs of 
654. the counſel for the plaintiffs in error | William de Brimingham of Brimingham, were 


examined the original record ; by which it | attached to anſwer Richard di la Wythalle, 


Robert 
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prove that the party may count on tlie prohibitory writs there 1791. 
enumerated before he has ſuſtained an injury: It only ſhews, FT" 
what need not be diſputed, that thoſe writs of prohibition may 5 Lyny 
iſſue before diſtreſt. And the judgment of acquittal, which he , 
mentions in the next comment on the writ of me/ze, muſt be (Hb 
taken to refer only to a caſe, where after the diſtreſs the tenant in Ber. 
ſued the lord. That the party cannot count even in the caſes 
mentioned in Co. Lit. before he 1s injured 1s clear from all the 
precedents of proceedings on thoſe writs, In R. Ent. 433, 

and 434, are ſeveral precedents on the writ of me/ze, all of which 

allege a diſtreſs. So thoſe on the warramia chartz ſtate ex- 

preſsly that the party was impleaded ; Raſ?. 397. b. 398, a; and 

Cn. Entr. 691. So alſo does that in Madox on the writ of mon- 
flraverunt ; which writ, Fitzherbert (a) ſays, was framed for the 

tenants in ancient demeſne, who are drained. Again he ſays 

< In the writ of attachment he ought or may name all thoſe 

tenants by their proper names which are drained after their 
prohibition delivered unto the lord.“ The precedents on the 

writ ne injufte vexes allo ſtate the taking. Raſt. Entr. 437. b. Now 

all theſe different precedents in the ſeveral caſes, ſo far from 

proving that the allegation that the party has actually ſuſtained 

an injury is immaterial and mere form, ſhew the reverſe ; for 

there is no one inſtance in which it is omitted. Then the want 

of it is a ground of general demurrer; and, if ſo, it is a good 

objection on a writ of error. For the objection is, not that the 

party has formally ſtated his complaint, but that he has not 


ſtated in ſubſtance any injury at alk, for which the law gives re- 


Robert de Biſhoppehill, and John de Treur, Ee to the king why they did ſo, but 
men of the king of the manor of | Brimſgreve | nevertheleſs on a certain other day the ſaid 
and Norton, which is of ancient demeſne of | defendants diftrained the aforeſaid men by 
the crown of England. The count, after | three hogs, wherefore the king, at the pro- 
ſtating that by the cuſtom of England the | ſecution of the ſaid men, commanded the de- 
men c, ought to be free of toll, alleged that | fendints not to diftrain the aforeſaid men 
the defendants on ſuch a day di/rained them | to pay toll in the ſaid town c, or to ſignify 
by three oxen for toll &c.; on which occa- | to the king why they had not or could not 
hon the king ordered his writ of prohibition | obey ſach his commands; which writ was 
to them that they ſhould not diſtrain the ſaid | delivered Sc. But the defendants have not 
men, and ſhould releaſe the diſtreſſes, if any | deſiſted from Ciftraining the ſaid men on ſuch 
they had ; which writ was delivered to them | occaſion, nor ſignified to the king why 
on ſuch a day ; and of which the defendants | they had not obeyed his writ; in contempt 
took no notice, but on another day diſtrained of the king of 1000 l.; and to the damages 
the ſame men by three horſes at &c; where- | of the ſaid three men (by name) of 205. and 
Jore the king by another writ commanded | thereof they bring ſuit, &c, | 
them not to diſtrain, or ſignify to him &c; (a) F. N. B. 31. F. 

which writ was delivered Ec; and which - (6) E. N. B. 33. F. 

4aid laſt writ the defendants did not regard, 


3 Ne dreſs. ; 


— 
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1791. dreſs, The third objection alſo remains unanſwered, as appears 
l | — from the paſlages cited from Fitzherbert, and alſo from Fits. 34. 
(| _ N on the writ of monſiraverunt; where he ſays © That writ (of 
| agi attachment) ſhall be ſaed only in the name of thoſe tenants, 
| | ee which are again dliſtrained pending the ſuit, and not in the name 
1 in Liror. / them all, as the other aorit is: And afterwards he ſays that 
they may recover their damages ſeverally. This is not like the 
1 caſe put by the other fide of one party declaring on a writ ſued 
|| out by another; for the plaintiff muſt count on the attachment, 
which ſhould be ſued out by the party grieved, though the 
writ of prohibition may be ſued out by the. corporation at 
large, With-reſpe& to the fourth objection ; it being now ad- 
a mitted that the word “ citizens” includes all the ſreemen, whe- 
{ 1 ther reſident or not, the claim is againſt law, and therefore can- 
_ not be ſupported. - 3 Bulfty. 1. | | . 
| Lord KEN VON, Ch. J. If this caſe were to depend entirely 
5 on the laſt topic, namely, whether the exemption claimed can 
| extend to every citizen, whether refident or not, I confeſs 1 
1 ſhould have wiſhed to conſider that point more maturely before 
1 gave my opinion, becauſe it is a point of great importance. 
4} 1 | But as I have ſatisfied my mind that one (and the principal one) 
. of the objections is well founded, I am not anxious to go through 
1 | all the ſmaller ones. It is admitted that for near five centuries no 
W ſuch proceeding as the preſent has been inſtituted ; but the ſub- 
| jects, who have had rights to aſſert, or had to complain of the 
undue exertion of the claims of others, have been content to have 
W | recourſe to more modern proceedings in order to obtain redreſs: 
| but the City of London have now thought proper (for reaſons beſt 
known to themſelves) to travel out of this ordinary -courſe, not 
| | For the purpole of obtaining redreſs for any injury which they 
Wl have actually ſuffered, but merely to afſert their claim. Generally 
4 ſpeaking, the object of the laws in civilized countries is to ſe- 
8 | cure to every ſubject his rights, and to afford him protection 
1 when thoſe rights are invaded; and that principle is founded 
1 in good ſenſe. But this declaration does not complain of any 
0 | N injury having been done to any individuals; it only alleges 
1 that the defendants (below) di/quicted the plaintiffs, and required 
-of five citizens, by name, certain tolls, c. Arguing d priori, in 
point of policy we ſhould lean againſt ſuch a proceeding as this. 
For if this action can be -maintained.againſt the corporation of 
| Lynn, it may be equally ſupported agamſt any individual in the 
| I Kingdom for the moſt minute toll, ſuch as a toll in a market 
[|| | 
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ec. and it frequently happens that ſuch tolls are in the hands 
of perſons who are neither able or willing to diſpute ſuch a claim 
as the preſent. And though it is ſaid (a) that a judgment of 
this ſort is not to be followed up by coſts, (upon which I am not 
prepared to give any opinion) yet the expences of a party's de- 
fending himſelf againſt ſuch a claim as this would in many 
inſtances be more than adequate to the claim in diſpute. In 
point of policy, therefore, it is to be wiſhed that a party, who 
has done no act to enforce his claim, and who would rather 
abandon his right than diſpute it, ſhould not be dragged nolens 
volens into a coutt of juſtice to agitate ſpeculative queſtions of 
right. But, if ſuch be the law, it muſt be ſubmitted to, how- 
ever oppreſſive it may be to any bodies of men of to individuals. 
Then we muſt conſider whether theſe proceedings can be ſup- 
ported by the precedents which have been cited on this very 
writ, or by arguments drawn from analogy to other proceed- 
ings of the ſame nature: For it is perfectly clear that they 
cannot be ſupported from the general analogy of the law, which 
does not permit any perſon to be impleaded for claiming rights 
which he does not aſſert. Now ſome precedents on this very 
writ have been cited ; the firſt of which in point of time are 
thoſe in the Regiſter, which we are told 1s coeval with the law 
itfelf. It is not neceſſary to go through each of theſe ; but the 
reſult from them all is, that they complain of a damage to the 
party, and in the ſubſequent proceedings on the writ uni- 
formly ſtate what the nature of that damage was. Fitzherbert (b) 
ſays, in commenting on this writ, And upon that (namely, 
the writ) he may have an alias, and a pluries, and an attachment, 
if need be, againſt thoſe who take the toll.” Then two precedents 
were cited at the bar, the one from Madox's Firma Burgi, the 
other from Ryl. Plac. Parl., which were urged as deciſive autho- 
rities in favour of theſe proceedings: but a complete anſwer was 
given to thoſe by the counſel for the plaintiffs in error, and it 
was ſhewn that in both an actual injury was complained of, for 
the parties complaining were trained. The ſame obſervation 
applies to the writ ne injufte vexes ; and to that of monſlraverunt, 
of which it is ſaid that, F after the writ ſued out the lord diftrain 
the tenant, the latter may proceed. The laſt authority, which 
was cited by the defendants in error, on the general queſtion, 
was that in 1 I/. 100, This ſtruck me at firſt as worth further 


(a) This was ſaid at the bar, (4) F. N. B. 5 ig. 
Vol. IV. Oo | 
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1791. conſideration (a): but now I think it will not be found to 
— govern this caſe. The opinion of Lord Coke ariſes in his com- 
Lyxx ment on the text in Littleton ; who himſelf ſeems to have thought 
3 % that, if the lord would not acquit the tenant, but ſuffered him to be 


| Lon bon diſtrained, the latter ſhould have a writ of me/ne againſt the 
Corporation; 18 ; 
in Error. lord and recover damages. The text therefore is - confined to 
| the caſe of an actual damage by diſtreſs ; It is true indeed that 
| 1 5 Lord Coke, commenting on the writ of meſue, ſays that there 
1 are ſix writs in law, which may be maintained, quia timet, before 
any diſtreſs, or impleading. But I do not think that this paſſage 
breaks in upon the argument of the plaintiffs in error; they do 
not object to the writ itſelf, but to the ſubſequent proceedings 
on it. Lord Coke does not fay that the tenant may count on that 
writ, unleſs damage be done to him. But without determining 
that point, it is ſufficient for us, in deciding on the writ de 
theolonio, to ſay that, however this may reſemble the writ of 
monſtraverunt, it is not that writ ; Neither is it claſſed by Fix- 
| herbert under the ſame head, but is treated by him as a writ 
1 totally diſtinct from it. It is / nominis at leaſt, if not ſui generis. 
W | | And as Lord Coke, when he was enumerating all thoſe writs 
Wl | in the paſſage alluded to, omitted this, 'why are we to inſert it 
W | under that claſs? If indeed this had been a writ extremely 
beneficial to the ſubject, and if the ſame reaſons, which applied 
to thoſe writs, alſo extended to this, we ſhould perhaps have 
held that the proceedings on the one were applicable to the other. 
Theſe are the grounds which influence my judgment ſtrongly 
againſt theſe proceedings. In the firſt place, it is againſt the 
general principles of the law, that a party, who has not received 
any injury, ſhould compel another to anſwer him in a court 
of juſtice. - In the next place, it 1s alſo againſt policy ; for the 
reaſons I have mentioned. And laſtly theſe proceedings are not 
warranted. by the precedents with reſpect to this writ itſelf; 
but, they are diredly contrary to the form of every proceeding 
of this kind which is to be found from the earlieſt times down 
to the preſent moment. And when we are driven to the pre- 
cedents mentioned by Lord Cole, it is ſufficient to ſay that this 
is not one of them; and perhaps, on a further inveſtigation, 
many reaſons might occur to ſhew that this ſhould not be in- 
| cluded under thoſe. There is a very ſtrong reaſon why the 
4 | | party may ſue the warrantia chartæ before he is impleaded, 
| 


namely, to bind the lands of the vouchee which he has at the 
time of ſuing out the writ. That is a ſubſtantial reaſon why 


(a) This was not cited on the firlt argument, 


that 


IN THE THIRTY-FIRST YEAR OF GEORGE II. 141 


that particular writ ſhould be iſſued quia timet ; but it cannot e 1791. 
tend to this caſe; and there appears to be no fair reaſon why 
theſe proceedings ſhould be ſupported. The plaintiffs ought to . 
be ſatisfied, if the law be prompt to give them redreſs when again 
their rights are invaded. Theſe points do not appear to have en 
been much canvaſſed in the court of Common Pleas; and in Error. 
therefore we have leſs reluctance in delivering it as our opinion 

now, without further conſideration, that the judgment ought to 

be reverſed. | 

ASHHURST, J. Though ſeveral caſes have been mentioned on 

this (ſecond) argument, which I had no opportunity of conſi- 

dering before I came into court, yet they do not ſhake the 

opinion which I before entertained. It is a general principle of 
law, that, in order to found an action, there muſt be damnum 

cum injurid, except in ſome few particular caſes ; and the defen- 

dants in error have not thewn that this is one of thofe. In the 

preſent caſe it is not pretended that the parties have at pre- 

ſent ſuſtained any actual damage: No injury is ſtated in 

the declaration; and though damages were given at the trial, 

they have been ſince remitted. This action proceeds merely on 

the ground that the city, of London have been threatened to be 
diſtrained for toll; but I think that it cannot be maintained; 

it is fufficient that the law of this country has provided a remedy 

for the ſubjects when they actually receive an injury. In this 
caſe the action is brought by the corporation at large, and not 
by the individuals; whereas the injury (if any) muſt have been 0 oe 
ſuſtained by the individuals. The corporation cannot be in- 

jured 9d corporation: but in truth no injury whatever is ſtated 

to have been ſuſtained even by the individual members of it. 

This caſe therefore falls within the general rule, that there has 

been no damnum; and we ought not to make a new exception, 

at leaſt in a caſe like the preſent. The opinion of Finch is ex- 

tremely ſtrong againſt this proceeding. It is obſervable too 

that Lord Coke, when he was enumerating the ſeveral anomalics, 

or exceptions to the general rule, does not mention this writ, 

And the precedents cited from Ryley and Madox are clearly diſ- 
tinguiſhable from the preſent caſe, for the reaſons already given 

they both ſtate an actual injury. 

BvuLLER, J. It is admitted that no proceeding like the pre- 

ſent has been heard of for near five centuries; and I do not ſee for 

what uſeful purpoſe the corporation of London have thought 

proper to have recourſe to it now. I cannot ſuggeſt any reaſon | 

for it, except it be done with a view of preventing a jury 

4 from | 


Corporation 


Corporation; 
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from exerciſing their judgment on the queſtion of right on any 
future occaſion : If any ſuch were the intention, they cannot 
expect that this Court will lean in favor of ſuch a proceeding, 
The firſt ground, on which the defendants in error have at- 
tempted to ſupport theſe proceedings, are the precedents : but, 
without going through them minutely, it is ſufficient to ſay 
that there is no authority for the Pfeſent ation ; they are all 
diſtinguiſhable from this caſe, inaſmuch. as they all ſtate an 
actual diſtreſs. Then it was ſaid that this was the ſame as the 
writ of monſtraverunt : but no authority has been cited to prove 
it; and Fitzberbert treats of them diſtinctly, under different 
chapters, as if they were different writs; and he ſays expreſsly 
that the party may declare on the latter, without ſaying that 
he may on the former. Then it was urged that in monſtrave- 
runt the corporation at large may declare: but how is that eſta- 
bliſhed; Titzberbert in every inſtance (except one) ſtates that 
there muſt be an actual diſtreſs in order that the attachment 
may iſſue, and that it muſt be ſtated to the damage of the per- 
ſons ſuing; and in that one (a) paſſage, he ſays, © if any be com- 
pelled to pay toll, all the corporation may bring the writ.” But 
even this fortifies the firſt objection, that the toll muſt be taken: 
and though he ſays that the writ may be ſued out by all the 
corporation, yet he does not ſay that they may all maintain the 
action; ſo that all the paſſages may be reconciled. The attach- 
ments ſpoken of in Fitzherbert were of two ſorts ; one was in 
the nature of a criminal proceeding, for a contempt in having 
diſobeyed the king's writ ; and that might be ſued by all the 
corporation; the other was to bring the parties into court to 
anſwer in an action. And it is clear that the attachment, which 
Fitzherbert mentions in the laſt paſlage, was the criminal attach- 
ment for the contempt; on which no further proceedings could 
be had. There is a precedent in Lord Hale's manuſcripts (5), 
which clearly ſhews the diſtinction between the different attach- 
ments. Eaſt. 1 Ed. 2. Suffex. Præceptum fuit ballivis Willielmi 
de Brewoſa de Shoreham, quod deſiſterent capere theolonium ab 
epiſcopo Cicgſtriæ & hominibus ſuts, juxta cartam domini regis Hen- 
rici, proavi regis nunc, per quam quieti eſſe debent per totum 
regnum ; qui, poſt diverſa brevia eis miſſa, tam de probibitione 
quam ad reſpondendum, retornaverunt quod nunquam tempore 


(a) F. . B. $519. E. Lincoln's- Inn Library, containing **. Placita 
(5) Mr. J. Buller obſerved that this was } coram Rege, from the iſt to the 22 £9. 2. 
an extract from a MSS. of Lord Hale's in 5 
regis 
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regis nunc aliquod breve eis directum fuit, et quod rictionem 


deliberare non poſſunt eo quod ipſe Willielmus et anteceſſores 
ſui a tempore quo &c, hucuſque ſeiſiti fuerunt de theolonio ho- 
minum didi epiſcopi, & predeceſſorum ſuorum, non obſtante 
carta domini regis Henrici prædicti. Et quia retornum prædiclum 
 ſonat in contemptum domini regis, et dicti epiſcopi et hominum 
ſuorum prædictorum diſpendium, ideo præceptum eſto viceco- 
miti quod attachiet eos, &c.“ That therefore was clearly a crimi- 
nal attachment; and an arbitrary proceeding it was ; for there 
was a good legal return to it. Then let us ſee whether there be 
not ſomething further, which ihews that that was not an aQion, 
at leaſt by the perſons grieved. The perſons grieved were the 
biſhop of Chichefter or his men: but no precedent can be found 
to ſhew that all a perſon's tenants, as ſuch, can ſtand in judgment 
in a court of law. And if any action had been brought in that 
caſe, it muſt have been by the biſhop or the perſon whoſe goods 
were actually ſeiſed. And therefore though civil proceedings 
may be inſtituted on a writ founded originally on the prohibi- 
tory writ, yet that writ, whatever it be, which brings the parties 
into court, muſt be conſidered as the original writ in the cauſe; 
it muſt be founded on damage actually done, and muſt be ſued 
out by the party actually grieved. It is ſtated in the books that 
the attachment, ſued out by the party grieved, is that writ ; the 
foundation of the action, on that the plaintiffs proceed; and 
count, according to Fitzberbert. Then it was contended that the 
party may have this writ before diſtreſs, for which a marginal 
note in Fits. (a) was relied on: but thoſe marginal notes do not 
deſerve much attention; they were not made by Fitzherbert ; and 
in the old editions thoſe notes are not added. But even ſuppoſing 
that the writ of monſtraverunt might have been ſued out before 
diſtreſs, 1t does not follow that this writ may. Thecounſel for 
the defendants in error then relied on Cole's comment on Little- 
ton; but on examination it will not be found to apply. The 
text in Littleton, on which Lord Coke was commenting, is this; 
and if he (the lord) doth not acquit him (the tenant,) but 
fuffereth him to be diſtrained Sc, he ſhall have againſt his lord a 
writ of meſne, and ſhall recover againſt him his damages Fc”; the 


diſtreſs. Lord Cote does not comment on the ſection at large; 
but he comments, in his uſual manner, firſt on one part of it, 


(a) F. N. B. 32. 
P p 


and! 


Vor. IV, 


captam ſaper homines dicti epiſcopi fine exheredatione domini ſui 


text therefore is confined to a writ of meſne, and to the caſe of a 
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and then on another. In the courſe of his note on the writ of 
meſne, he enumerates other writs of prevention, of which the writ 
in queſtion is not one: Then having diſmiſſed thoſe writs of 


prevention, he takes up the comment again on another part of the 
text, which applies only to the writ of meſne : this is (at it were) 
a new head, or chapter ; and what he ſays reſpecting the judgment 
of acquittal is only applicable to the writ of meſne. 

On the laſt point, which was argued at the bar, I think we are 


bound to give ſome opinion ; and it cannot have eſcaped the at- 


tention of the counſel for the city of London, how very material 
it is to their caſe. The printed report of this caſe refers to a 
MSS. of Lord Hale, publiſhed by Hargrave (a), in which it is 
ſaid, © bona civium muſt not be intended of every freeman of 
London; but firſt, he muſt be a freeman of London; ſecondly, 
he muſt be a freeman and inhabitant of London; for though he be 
a freeman, yet if he inhabit out of London, he ſhall not be ex- 
empted from priſage even for the wines imported into London.” 
The anſwer, which the counſel for the defendants in error have 


given to this objection, is, that this is a queſtion of fad, which 


the jury have determined: but think it involves in it a queſtion 


of law as well as of fact. The objection ariſes on the record; 
for it is contended by the counſel for the city that the ward 


citizens includes all freemen, whether reſident or not: if it do, 


ſucha cuſtom cannot exiſt in point of law. 3 Bulſtr. 1. Thom. 


Entr. 302. 30 Ed. 3. fo. 16. and Robinſon v. Marſhall. C. B. 
lately. If ſuch a cuſtom could be ſupported, it might be at- 


tended with the moſt ſerious conſequences; ſince it would be in 
the power of the city of London, which is one of the oldeſt cor- 


porations in the kingdom, to ſell the privileges of every other 


corporation. 

GRross, J. After the very elaborate diſcuſſion of this caſe, 1 
might excuſe myſelf from going through it again: but as I have 
conceived a ſtrong opinion in favor of the plaintiffs in error, 1 
will juſt mention the general grounds of it. The principal 
queſtion 1s, whether or not ſufficient appear on the count, to en- 
able the plaintiffs to recover a judgment. Now that count, as it 
has been obſerved already, undoubtedly ſtates no damage, no 
ſpecific injury to any perſon whomſoever. It is the policy of the 
law to give redreſs to thoſe only who are grieved : and all the 
precedents 1 in our books ſtate not only that the party complain- 
ing has ſuſtained an injury, but the manner alſo in which he 
Has ſuſtained it. The plainrifts themſelves in this caſe conſi- 


(a) Hargr. Law TraQs, 128. 


Aered 
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dered that that was neceſlary, becauſe they alleged in their count 


that it was to the damage of the plaintiffs ; 


guments of the defendants in error are drawn, firſt, from ana- 
logy to other caſes, and next from the precedents; but not 
from principles of reaſon or policy. As to the firſt, I think there 
is a ſtrong analogy between this writ and that of mon/iraverunt. 
The latter was brought by the tenants in ancient demeſne, in 
order( amongſt other things) to be quit of toll ; and it only takes 
it's name from one of the Latin words uſed in the writ. Finch in- 
deed conſidered this only as a prokibitory writ; in this I differ 
from him; I conſider it as a remedial as well as a prohibitory 
writ. In the firſt inſtance it is to prohibit the party to take the 
toll from thoſe who claim the exemption; and on that prohibi- 
tion not being attended to comes the attachment, which 1s the 


remedial part of the writ; and under it thoſe who have ſuffer- 
ed by the diſobedience of the former writ may recover dama- 


ges. Then if there be this analogy between this writ and the 
monſtraverunt, it will appear from all the writers on this ſubject 


(except Lord Coke,) that theſe proceedings cannot be ſupported. 


Fitzherbert, commenting on the monſtraverunt, ſays, if the lord 
diſtrain, then the tegants may ſue an attachment and recover 
their damages; andyn page 34. he ſays, © the plaintiffs in the 
writ of Had hep ay count ſeverally, and recover ſeveral da- 
mages: but they may count together in one count, and declare 
how they were ſeverally d:/irained c. But throughout the whole 
comment there is not a ſingle paſſage, which does not conſider 
the proceedings upon the attachment as founded upon a griev- 
ance actually ſuſtained by the party ſuing. So in his comment 
on the writ de S heolonio, he ſays, © the party may have an attach- 
ment againſt the bailiffs, or thoſe that do grieve him, c.“ The 
general principle therefore to be collected is that on both theſe 
writs the party grieved may count. The precedents too, 
which have been cited, all agree with this; they all ſtate an 
actual grievance. In one, which was not alluded to at the bar, 
Lib. Intrat. 97. it is expreſsly ſtated in the count in moꝝſtraverunt 
that the defendant diſrinxit; ſo do thoſe in Ryley, Madox, and 
2 Inſt. In that in Ryley it is obſervable that there was a claim 
of exemption from all tolls; and yet as the parties afterwards in- 
ſiſted on an exemption from ſome in particular only, chere was a 
judgment for thoſe parts. In the one in Madox, there was not 


only a diſtreſs, but an avowry on it. So alſo in 2 1», a diſtreſs 
4 was 


and damages were even 
given at the trial, though they were afterwards remitted. The ar- 
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1791, was ſtated; and a judgment given for 20 marks, and an inhibi- 
— tion to the defendants not to diſtrain again. In addition to 
8 theſe caſes, which were all cited on the firſt argument, a paſſage 

again} from Co. Lit. has been cited this day: but, after giving it the 
a conſideration, I continue of the ſame opinion that I held 


"Wks, before. Notwithſtanding Lord Coke's opinion is always of con- 
ſiderable authority, yet it has been ſometimes doubted in parti- 
cular inſtances ; and in this his comment is totally different from 
the text. Littleton was only ſpeaking of a diſtreſs :. and if what 
Lord Coke ſays relative to the judgment of acquittal were meant 
to apply to any other writ than that of meſne, which was the 
ſubject before him, he is certainly miſtaken; it is merely an 
opinion of his own, not ſupported by any authority, and it is 
contradicted by thoſe of Finch and Fitzherbert, and by all the 
precedents in the law books. On the whole, therefore, I am of 
opinion that the plaintiffs have not alleged any real injury in 
their count, and conſequently cannot recover a judgment. I 
think it is not neceſſary to give any opinion on the laſt point 
made at the bar, becauſe this 1s ſufficient to reverſe the 
judgment in the Common Pleas. At the ſame time I muſt 
make one obſervation reſpecting the claim ſtated in the declara- 
tion. I believe it has been decided that the word “ citizens” 
ex vi termini means reſident citizens : however I do not with to 
give any decided opinion on this point. 

; Judgment reverſed. 
Lord Kenyon, Ch. J. then mentioned the caſe of R. v. 
Ponſonby (a), in which Mr. Henley, who was then at the bar, 
conſidered it as ridiculous and abſurd that a guo warranto infor- 
mation could be granted for a mere claim; and Lord Ch. J. 
Ryaer, in delivering the opinion of the Court, adopted the 
opinion of Mr. Henley, and ſaid that no information could be 
granted in ſuch a caſe, becauſe no injury was done either to the 
.crown or to the ſubject. 


(a) Vid. Saz. 245; and 5 Bro. Parl. Caf. 285. 


RAE E gi FARMER. 


An award X . 
e upon 2 HIS was an action for money had and received to re- 
reference of | cover the proceeds of eighteen bags of red Dutch clover. 


all matters in 
« fereace be- The defendant pleaded, inter alia, an award; to which the plain- 
tween the | 


parties does not preclude the plaintiff from ſuing upon a cauſe of action ſubſiſting againſt the defendant at 


the time of the reference, upon proof that the iubjet matter of ſuch action was not laid before the arbi- 
trators, nor included in the matters referred, 


1 ET tiff 


„„an 
- „ * 
* 

» 


IN THE THIRTY-FIRST YEAR OF GEORGE II. 


tiff replied chat the ſubject matter of the preſent action was not 
included in the reference, &c; on which iſſue was joined. At 
che firſt trial before Lord Kenyon, at the Sittings after Eaſter 
term laſt at Cuildball, the plaintiff called one of the two arbitrators 

to whom the matter had been referred to prove that this matter 
had never been laid before them by the parties, and that they 
had not taken it into their conſideration, in forming their award; 
but the defendant's counſel objeding to evidence of this nature 
on the ground that the ſubmiſſion to arbitration included all 
matters in difference between the parties, his Lordſhip thought 


he was bound by the terms of the reference, and rejected the 


witneſs; upon which the plaintiff was non-ſuited. The Court 
however in Trinity term laſt, upon application, ſet aſide the non- 
ſuit ; Mr. Juſtice Buller referring to a caſe in point determined 
by this Court in the time of Lord Mansfield (a); and upon the 


cauſe going down to trial again before Lord Kenyon, the witneſs 
was admitted, and the plaintiff obtained the verdict. 

A motion was this day made on behalf of the defendant for ſet- 
ting aſide the verdict, and granting a new trial, on the ground 
that the terms of the reference, being of all matters in difference, was 
concluſive on the parties as to all cauſes of aQion ſubſiſting be- 


tween them prior to the ſubmiſſion, of which the ſubject matter 
of the preſent action was one. But by 


BULLER, J. There is no colour for the motion. The plain- 
tiff may undoubtedly ſhew that this matter was not in differ- 
ence between him and the defendant at the time of the ſubmiſ- 
ſion, nor referred by them to the arbitrators. 


Per Curiam, Rule refuſed. 


(a) The caſe alluded to was Gelightly | neral releaſes ; and that the defendant did 
v. Jellicoe, Hil. 9 Geo. 3. B. R. In an ac- | pay the money, and the releaſes were given. 
tion of covenant the defendant took iſſue on | The plaintiff replied that theſe matters were 
all the breaches; ſecondly, pleaded a gene- | not before the arbitrator ; to which the de- 
ral releaſe, and that thoſe breaches were | fendant demurred. After argument, Lord 
before the releaſe made: and, thirdly, that Mansfeld, Ch. ]. ſaid, the only queſtion is, 
an action for ſame other matter was brought | whether a ſubmiſſion of all matters in differ- 


by the plaintiff in Mich. 8 Geo. LO and all ence is a ſubmiſſion of matters ot in di fer- 
matters in difference referred ; that the ar- ence. 


bitrator ordered ſeveral ſums to be paid, 


Et per Curiam, 
and that the parties ſhould give ge- 


Judgment for the plaintiff. 
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I 791. ; 
— Brow aint HARRADEN. 
| Tue/lay, K a if . | 
Feb. Iſt. ; 
Three days HIS was an action on a promiſſory note by the indorſee 


grace are al- 


a againſt the indorſer. The declaration ſtated that . 
promiſſory German on the 15th of September 1789 made the note in queſ- 


notes as well 
as on bills of tion for 20 l. payable to the defendant or order on the 2d of 


exchange ; 


for the 1 „ November; it then deduced a title to the plaintiff, and aver- 
4 Au. c. 9. red a refuſal to pay by the defendant on the 2d of No- 


es the vember. The defendant pleaded a tender on the 5th of No- 


fame footing vember. The plaintiff replied that he ſued out a bill of Middle- 


in all re- 


ſpects. ſex on the fourth of November, and that the defendant did not at 
any time before that day tender the 204. c. Re joinder that 
the bill of Midaleſex was ſued out on the fourth of November, 
and that before that time the defendant was not by force of the 


ſtatute liable to pay &c., nor did he promiſe to pay before c. 
Surrejoinder, that he did become liable by force of the ſtatute 
before the ſuing out of the bill of Miadle/ex, and promiſed We. 
To this there was a general demurrer; and joinder. 

Holroyd, in ſupport of the demurrer, ſaid, that the ſole queſtion 
was, whether or not three days grace were allowed on promiſſory 
notes as well as on bills of exchange; he contended that they 
were; and conſequently that payment could not be enforced in a 
court of law till the expiration of thoſe three days. The object 
of the Legiſlature in paſſing the 3 & 4 Ann. c. g. was to put 
promiſſory notes on the ſame footing with bills of exchange in 
every reſpect; as is evident from the words of the ſtatute (a), and 
the ſeveral determinations upon it. Welch v. Craig, 8 Mod. 373. 
Heylin and Others v. Adamſon, 2 Burr. 676 ; Grant v. Vaughan. 


(a) An act for giving like remedy upon | /ame manner as inland Bill of exchange are, or 
promiſſory notes as is now uſed upon bills | may be, according to the cuſtom of mer- 
of exchange, and for the better payment of | chants; and that the payee may maintain 
inland bills of exchange.” | an action for the ſame, i= ſuch manner as he, 
It recites that promiſſory notes are not | ſhe, or they, may do, upon any inland bill of 
aſſignable or indorſable over, within the | exchange made, or drawn according to the 
cuſtom of merchants, to any other perſon ; | cuſtom of merchants, againſt the perſon or 
and that neither the payee or indorſee can | perſons, body politic, and corporate, who, 
maintain an action, by the cuſtom of mer- | or whoſe ſervant or agent as aforeſaid, fign- 
chants, againſt the maker, ** Therefore, ed the ſame; and that any indorſee St, 
to the intent to encourage trade and come may maintain his, her, or their action for 
meice, which will be much advanced, f] ſuch ſum of money, either againſt the per- 
futh nates Pall have the ſame eſſidt as inland | ſon or perſons, body politic and corporate, 
bilis of exchange, and fbail le negetiated in like | who, or whoſe ſervant or agent as aforeſaid, 
manner ; be it enacted, Cc, that ſuch note ſigned ſuch note, or againſt any of the per- 
payable to any perſon or perions, body po- ſons that indorſed the ſame, in like manner as 

litic or cprporate, his, her, or their order, in caſes of inland bills of exchange, &c. 
ſhall be aſſignable or indorſalle over, in the | 
1 3 Bur F. 
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3 ' Burr. 1524; 1527; Rawlinſon v. Stone, in error. 3Hilf. 4,4 1791. 
Bull. N. P. 277; & 2 Bl. Com. 469, 470. Now if the three days Oo 
grace be not allowed on promiſſory notes as well as on bills of oy 
exchange, the holder cannot ſue and recover on them in lile Has. 
manner as on bills of exchange; for in one inſtance he would have 
a right of action three days ſooner than in the other. And it is 
on the ground of this ſimilarity that promiſſory notes, payable 
on a contingency, or out of a particular fund, have been held not 
to be negotiable, as not coming within the meaning of the ſta- 
tute of Anne, though they come within the words of it, becauſe 
they could not be put on the ſame footing as bills of exchange. 
An argument may alſo be drawn from the ſtat. 17 Geo. 3. c. 20, 
J 1. which conſiders bills of exchange and promiſſory notes on 
the ſame footing ; it makes the ſame regulations with reſpe& to 
both, and (among others) enacts that thoſe, which are of leſs 
value than 5/. ſhall be made payable within 21 days. But, in- 
dependently of the ſtatute of Anne, the indorſement of a promiſ- 
ſory note of itſelf conſtitutes a bill of exchange, as falling with- 
in the ſame definition, namely, a requeſt by one to another to | 
pay to a third perſon. No particular words are neceſſary to | 
conſtitute a bill of exchange ; a requeſt to deliver money to an- | 
other is ſufficient, 2 Lord Raym. 1397. Neither need the di- [ 
rection to pay the money be in the body of the note, or even on | 
the ſame fide of the paper. Marius 34. In the preamble to the 
ſtatute of Anne, it is taken for granted that the holder of a pro- 
miſſory note might bring his action againſt the izdor/ſer, as on a f 
bill of exchange, though he could not againſt the maker. And Holt 
Ch. J. ſeemed to be of that opinion in Buller v. Cripps, 6 Mod. ; 
29, 30.; and in Taſſell v. Lewis Lord Raym. 744. Now if ſuch þ 
an action could have been maintained before the ſtatute of Arc, 
as on a bill of exchange, the three days grace muſt have been al- | 
lowed. In the caſe of Tindal v. Brown (a), which was argued 
ſeveral times in this Court, and afterwards in the exchequer 1 
chamber, it was conſidered as ſettled both by the bench and the | 
bar that three days grace were allowed on promiſſory notes; for : 
the whole argument was founded on that aſſumption: if that had 
not been admitted on all ſides, no queſtion at all could have ariſen; 
for if they were not allowed, there would indiſputably have bcen 
laches in the holder. It is true indeed that in Dexluux v. Hood 
(5), Deniſon, J. ſaid, that they were not allowed in promiſſory 
notes; but his opinion was clearly extrajudicial, becauſe the 


(a) Ante, 1 wol, 167. (5) Bull, N. P. 274. 
party 
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party had at all events been guilty of laches in not giving notice till 
after 11 days; and it appears from what the jury ſaid in that caſe 
that the practice was againſt the judge's opinion: it is obſerva- 
ble alſo that a quære is added in the margin of that caſe; the 
law on this ſubjet was not ſo well underſtood then as it has 
been ſince; and it is contradicted by the reaſoning in Tindal 
v. Brown. There is alſo a ſhort note of a cafe in Fort. 376, 
May v. Cooper, where it is ſaid to have been determined that 
the three days are not allowed in theſe caſes : but the ſame 
anſwer may be given to this, as to the preceding, caſe; and it 
has never been mentioned in any of the ſubſequent caſes. 
But though this queſtion do not appear to have ever been 
ſolemnly decided, in point of fact the Bank of England (a), the 
bankers, and the principal merchants in the city, always make 
allowance for the three days in diſcounting. Now if this ſhould 
be determined to be illegal, they will all have incurred the 
- penalties of uſury; and numberleſs queſtions will ariſe on notes 
which have been paid by indorſers in default of payment by 
the makers, on the ground that the holders have not uſed due 
diligence. 

Lanes, contra. No aQion could have been brought either 
againſt the maker or the indorſer of a promiſſory note before 
the ſtatute of Anne, becauſe a note was merely evidence of a 
debt; and no action could be framed on it, without diſcloſing 
ſome conſideration, Clerke v. Martin, 2 Ld. Raym. 757; Williams 
v. Cutting, ib. 825; and Pottet v. Pearſon, Salk. 129. It was on 
the ground that the courts of law uniformly held that pro- 
miſſory notes could not be declared on as bills of exchange, 
that the merchants applied to the Legiſlature, in conſequence 
of which the ſtatute of Anne was paſſed, But that ſtatute does not 
put notes promiſſory and bills of exchange on the ſame footing 
in all reſpefs : the inconvenience complained of, and which was 
intended to be remedied, as appears from the prior deciſions 
and from the preamble of the ſtatute, was the inability to ſue 
on promiſſory notes; and that ſtatute only gave a right t bring 
ations upon them in like manner as on bills of exchange, without 
altering the law as to the ime or the manner of their being paid. 
It is ſaid by Beater and all the writers on this ſubje that 
three days grace are allowed. on bills of exchange : but they 
take no notice of any ſuch indulgence with reſpect to promiſſory 


| (a) In this he was confirmed by Mr. Fay, | him from the Court. 
Selicitor for the Bank, on a queſtion put to (5) 1 Ld. Raym. 743. 
. 


notes; 
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notes; from whence it is fair to infer that in their opinions the 
latter are not entitled to the three days grace. And Lord 
Holt (a) even doubted whether the cuſtom extended to inland 
| bills of exchange. There is no caſe, in which it has been expreſsly 
decided that the three days grace are allowed on promiſſory 
notes: whereas there is a direct authority to the contrary 
in May v. Cooper (), which on ſearching the record appears to 
have come before the Court on demurrer ; and there is alſo a 
niſi prius deciſion in Dexlanx v. Hood to the ſame effect. With 
reſpe& to the caſe of Tindal v. Brown, this point did not ariſe 
in it; it was not made at the bar, or noticed by the bench. 
And as to the other caſes cited by the defendant's counſel; they 
only prove that there is a ſimilitude between bills of exchange 
and promiſſory notes in other reſpects, but do not ſhew that 
they are alike in this. And there may be ſome reaſons why 
that indulgence ſhould be allowed on bills of exchange, which 
do not extend to promiſlory notes; one of which is that the 
acceptor, who engaged to pay to the holder a debt for the drawer, 
may have an opportunity of examining his accounts before He 
pays the bill. 

Lord Kenyon, Ch. J. This queſtion is of ſuch infinite im- 
portance in every hour's tranſaction inthe commercial world, that 
(I think) we ſhould not diſcharge our duty to the Public, if we 
were to keep this matter in ſuſpenſe: And we are the more 
ready to deliver our opinion as this queſtion is upon the re- 


cord; for if our judgment be erroneous, it may be corrected 


by a ſuperior tribunal. It is not neceſſary now to confider whe- 
ther or not Lord Holt were right in ſo pertinaciouſly adhering 
to his opinion before the ſtatute of Anne, that no aQion could 
be maintained on promiſſory notes, as inſtruments, but that 
they were only to be conſidered as evidence of the debt: that 


queſtion exerciſed the judgments of the able men at that time; 


but the authority which his opinion had in Weftminfler Hall 
made others yield to him; and it was thought neceſſary to 
reſort to the Legiſlature to apply a remedy. It is extremely 
clear that on foreign bills of exchange three days grace are al- 
lowed ; I think jt is as little to be doubted that they are alſo 
allowed on inland bills; and that obſervation is of ſome uſe as 
applicable to ſome of the authorities which have been cited. 
It is not too much to ſay that in former times, recently after the 


Paſſing of the ſtatute of Anne, theſe kind of queſtions were not 


(a) 1 Ld. Raym. 743: (5) Forty. 376. 
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1791. ſo well underſtood as they have been ſince; the judges were not 
— ſo converſant with the ſubject ; but they have now raiſed a ſyſtem 
1 Bion to anſwer the exigencies of the Public, without departing from 
41 ws. the rules of law. But when it is ſtated in Lord Raym. 743. 
4.1 that there was no certain time aſſigned by the cuſtomof merchants 
| [ for the payment of inland bills of exchange, it only ſhews that 
ny the judges were very cautious on the ſubject: but now it has 
1 been ſettled for more than half a century that they are payable 
I at the ſame time as foreign bills of exchange. Then it has been 
| argued that there is a ſubſtantial difference between bills of ex- 
I! change and promiſſory notes; and that there are reaſons why 
14 the acceptor of the one ſhould be allowed more time than the 
# i N maker of the other: but, I canfeſs I ſee no difference whatever; 
i" they both make engagements of the ſame nature, and when 
the acceptor has accepted a bill, he is equally bound to be 
prepared to pay on the day eee as the maker of the pro- 
miſſory note, 

Then the ground, on which our judgment muſt proceed, is 
the ſtatute of Anne; ſince which the holder of a promiſſory 
note may declare upon it according to the form of the ftatute, 
though not according to the cuſtom of merchants. The words 
af the preamble ought to decide the queſtion, which the com- 
mon uſage of mankind has ſince put into a ſtate of repoſe. It 
recites that promiſſory notes were not aſſignable or indorſable 
within the cuſtom of merchants, and that the indorſee could 
not maintain any action upon them, within the cuſtom of mer- 
chants ; © therefore, to the intent to incourage trade and com- 
merce, which will be much advanced if /uch notes ſhall have the ſame 
effet as bills of exchange, and ſhall be negotiated in like manner 
&c,” it is enadted Sc. The ſtruggle between the merchants and 
the courts of law before this ſtatute was, whether the party could 
declare on theſe notes according to the cuſtom of merchants; 
Lord Holt thought not: but this ſtatute, which was paſſed at 
the inſtance of the merchants, has made them that which they 
were not before; and they are now, with the aſſiſtance of the 
ſtatute, acted upon as if they had been within the cuftom of 
merchants. The operative part of the ſtatute proceeds to fay 
that ſuch “ notes ſhall be aſſignable and indorſable over in the 
| 2 manner as inlaad bills gf exchange”; that the holders may 
| maintain actions on them in ſuch manner as they might upon | inland 
bill of exchange againſt the makers, or againſt the indorſees, i in 


like manner as in caſes of inland bills of exchange c. In ſhort, they 
3 | were 
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were wholly to aſſume the ſhape of inland bills of exchange, The 
caſe cited from Forte/cue, indeed, is undoubtedly againſt our opi- 


nion: but that caſe was determined when the doctrine on paper 
currency was not ſo well eſtabliſhed as it has been ſince, and it has Kr 


been conſtantly contradicted by the uniform practice to this 
time, and by the courts of law. The caſe of Tindal v. Broten is, in 
my opinion, very important: that caſe was argued ſeveral times 
in this court, and afterwards in the Exchequer Chamber; but 
this queſtion was not even raiſed, though it would have been 
deciſive, if well founded; and it was taken for granted in all 
the different ſtages of that cauſe that the laches of the holder 
did not commence until the expiration of the three days grace. 
Therefore on the act of parliament, and on the authorities, I 
think we are warranted in deciding that the three days grace 
ought to be allowed on promiſſory notes as well as on bills of 
exchange, and conſequently that the tender made by the de- 
fendant in this caſe is a ſufficient anſwer to the plaintiff's 
action. In addition to theſe conſiderations we are now told 
that it has been the \conſtant practice at the Bank, and at the 
principal bankers, to — this allowance on promiſſory notes. 
Then if we were to make a decifion in oppoſition to all this 
practice, it would be attended with the moſt ſerious conſe- 
quences; for theſe notes are circulated not only throughaut this 
country, but alſo over ſeveral other countries in Europe: many 
of them have been diſcounted, and intereſt taken, on the ſup- 
poſition that three days grace are allowed: but, if we were to 
determine that no ſuch allowance ought to have been made, all 
thoſe parties would be involved in the crime of uſury; and 


again all holders of notes, who made no demand on the makers 


till the expiration of the three day s, and who afterwards re- 
ſorted to the indorſers, will have been guilty of laches. Thers- 
fore I am glad to find that the later judicial determinations, and 
the ſtatute of Anne, which was paſſed for the purpoſe of putting 
promiſſory notes on the fame footing with bills of exchange, 
warrant the practice which has obtained in this reſpect, notwith- 
ſtanding the former caſes ſcem to be againft it. | 
ASHUURST, J. I am glad that this caſe is brought before 
the Court in order to be ſolemnly determined; though I confefs 
1t 18 a matter of aſtoniſhment to me that this queſtion conld ever 
have admitted a doubt ſince the ſtatute of Anne, which was 
paſſed in order to put promiſſory notes on the fame footing with 
bills of exchange 1 in all reſpedts. The preamble of that act declares 
| wo Thar. 
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1791. That, for certain reaſons there mentioned, both ought to be put 
— on the ſame footing; and the enacting part ſays that actions 
Beo. ] s may be brought on the one in the ſame manner as on the other. 
n. en, Now if they were to differ in ſo eſſential a point as that now 
contended for by the plaintiff, they could not be ſaid to be put 
on the ſame footing; nor could actions be brought on promiſſory 
notes in the ſame manner as on bills of exchange, if actions on the 
former might be commenced three days ſooner than on the latter. 
And it happens very fortunately that, in putting this conſtruc- 
tion on the ſtatute of Anne, our opinion will meet the general 
concurrence of mankind. 

BuLLER, J. The queſtion, whether ws days grace ſhall 
or ſhall not be allowed on promiſſory notes, has for many years 
paſt been vexata gqugſtio in Weſtminſter Hall: But the practice 
among merchants and bankers has been uniform in favor of 
the indulgence. The doubt, which has ariſen in our own time, 
has been principally founded on the determination of Mr. ]. 
Deniſon at niſi prius; though it appears that the jury there ſaid that 
the judge's opinion was againſt the practice: And that caſe has 
always been handed down in print with a guere. And ſince 
I have fat upon the bench, I have always held at i prizs that 
the three days are allowed, whether the queſtion has ariſen on 
the ſuppoſed laches of the holder, or in caſes of uſury. The 
caſes cited by the defendants' counſel are extremely material; 
for though they do not directly decide the queſtion, they ſhew 
that the courts of Nęſiminſter have thought the analogy between 
bills of exchange and promiſſory notes ſo ſtrong, that the rules 
eſtabliſhed with reſpe&t to one ought alſo to prevail as to the 
other. Such is the general tendency of all the caſes fince 
Lord Mansfield's time. Many of the caſes, alluded to by the 
plaintiff's counſel, happened before the ſtatute of Anne; they 
only ſhew the ſtrong diſpoſition which Lord Holt manifeſted 
on all occaſions to diſcourage promiſſory notes, It appears 
from them that Lord Holt and the merchants were perpetually 
diſputing whether or not they {ſhould be put on the ſame foot- 
ing with bills of exchange. The merchants did not contend 
that they might recover on notes in particular caſes only, but that 
notes ſhould be univerſally conſidered in the ſame light as bills of 
exchange. Upon that ground they applied to the Legiſlature 
for relief; and their conduct is very ſtrong to ſhew what con- 
ſtruction the ſtatute of Arne ought to receive. The language 
of the preamble i 1s expreſs that it was the object of the 

15 Legiſlature 
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Legiſlature to put promiſſory notes exaQly on the ſame footing 
with inland bills of exchange; and the enacting part purſues 
that intention. -Therefore though it has been now attempted to 
make a diſtinction between bills of exchange and promiſſory 
notes, and to ſhew that the former only are beneficial to trade 
and commerce, yet that argument is not now open, for the Le- 
giſlature have ſaid direQly the reverſe, and that it is for the 
benefit of commerce that they ſhould be on the ſame fogt- 
ing. The other caſes, cited by the plaintiff's counſel, thew how 
little the law on this ſubject was formerly underſtood : But 
whenever theſe kind of caſes have been diſcuſſed of late years, 
the judges have all agreed that it is eſſential to the welfare of the 


trade and commerce of the country that ſome certain rules 


ſhould be eſtabliſhed to govern all cafes in future. With re- 
gard to the cuſtom of merchants ; it 1s true that a party cannot 
declare on notes on the cuſtom, but he may declare on the ſta- 
tute, which ſhews that the act of parliament has been con- 
ſidered in the courts of law as putting them on the ſame footing 
with bills of exchange. 

Gos, J. On reading the words of the ſtatute of Anne, I 
have no doubt whatever but that to this purpoſe notes are put 
exactly on the ſame footing with bills of exchange. Ir is alſo 
of great importance to conſider that the cotemporaneous uſage 
and the modern practice agree with this conſtruction ; and 
therefore it would be attended with the moſt miſchievous con- 


ſequences, if we were now to put a different conſtruction on it. 
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The late caſes, Heylin v. Adamſon, Grant v. Vaughan, and Tindal 


v. Brown, though not preciſely in point, are ſtrong to ſhew that 


the law is as it has been now declared to be, The cafe of May 


v. Cooper is indeed ſtrong the other way: but that cafe cannot 
be ſupported ; the true anſwer to it is that when it was determin- 
ed theſe commercial ſubjects were not ſo well inveſtigated, nor 
conſequently ſo well underſtood, as they are at this time, And 
it is very probable that Mr. J. Deniſon formed his opinion in 
Dexlaux v. Hood on that of May v. Cooper: but he was miſled by 
it, Therefore on the general reaſoning of the caſes cited by the 


defendant's counſel, and on the clear and evident intention of 


the Legiſlature in paſſing the ſtatute of Anne, I am of opinion 
that the three days grace ought to be allowed on romallory 


notes as well as on bills of exchange. 
. for the defendant: 


Vol. IV. ts, 
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— CuaARL TON againſt Jos EHH KINO. 
Tueſaay, f , : 
Feb. iſt. | PE” 3 ns ö . 
4 ad HIS was an action of covenant. The declaration ſtated 
bankruptcy an indenture dated October 6th 1785, between one James 


10 17 get King of the one part, and the plaintiff and the defendant of the 
£3 _ — other; in which (after reciting that James King and the defen- 


ef aftion ac- dant had been partners, and that they had agreed to take the 
crued before E 0 ; g : EX 

the bank. — Plaintiff into partnerſhip for ſeven years, in conſideration of his 
— 1 prong advancing oo, Fames King and the defendant covenanted 


GR jointly and ſeverally to repay the plaintiff the 5oo/l. ſo advanced 
Which an . . . . . . 
action of co- by him at the expiration or other ſooner determination of the 
venant is * | . 
Fronded, was Partnerſhip, in manner following, namely, one moiety on the 


executed prior Candlemas-day and the other molety on the May-day next fol- 
= g = ' _ lowing the determination of the partnerſhip, with lawful intereſt 
ſallcient. from thoſe reſpective days until the ſame ſhould be paid. The 
| declaration then averred that the partnerſhip was afterwards de- 
termined, to wit, in March 1787; and that neither James King 
or the defendant had repaid the 500/7. at the times agreed upon 
c. The defendant pleaded ſeveral pleas, among which was the 
following; That the defendant before the exhibiting of the bill of 
the plaintiff, to wit Cc, became and was a bankrupt within the 
intent and meaning of the ſeveral ſtatutes made .and now in 
force concerning bankrupts ; and that the ſaid indenture in the. 
ſaid declaration was made before ſuch time as the ſaid de efendant fo 
became a bankrupt ; concluding to the country. 

To this there was a ſpecial demurrer, becauſe it was not 
alleged that the cauſe of action accrued before the bankruptcy of 
the defendant, and joinder i in demurrer. 

Lauer, in ſupport of the demurrer, inſiſted that this hs 
could not be ſupported; inaſmuch as it did not purſue the 
form preſcribed by the ſtat. 5 Geg. 2. c. 30. / 7; which enables 
a bankrupt who is ſued, to plead thai the cau/e of ation aroſe 
before the bankruptcy. And that it was clearly bad, if not war- 
ranted by the ſtatute. _ 

Holroyd, contra. This debt might have been proved under 
the commiſſion by the 7 Geo. f. c. 31. But the defendant could 
not in ſtrictneſs plead that the cauſe of action accrued before the 
bankruptcy, though the indenture were executed before; becauſe 


it was the bankruptcy which put an end to the partnerſhip. 
But 


F Per 
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Per curiam. This plea cannot be ſupported, conſidered in 
any point of view. In the firſt place, it is bad as a plea at com- 
mon law; and in the next, it is not warranted by the ſtatute, 
which has. preſcribed a particular form of plea. But as this was 
a certain ſum of money payable at all events on a future day, 
the plaintiff might have proved it under the commiſſion with a 
rebate of intereſt; and as the ſtatute has given the defendant a 
Tight ta plead generally that the cauſe of action aroſe before 
the bankruptcy, he is entitled to prove this defence on a plea (a) 
that the cauſe of action aroſe before the bankruptcy. 

Judgment for the plaintiff on this plea. 


(a) One of the pleas was in this form. 


f 

Moxst wood again} Woop and Another. 
2 ESP Ass for breaking and entering che plaintiff's cloſe, 

called Swanwick Common, otherwiſe Swanwick Delves, in 
the pariſh of Alfreton, Derby, and digging ſtones therein tc, 
and carrying them away c. Plea, that there are certain waſtes 
or commons lying open to. one another, one called Swanwick 
Common otherwiſe Swanwick Delves, being the cloſe in which 
Se, the other called Swanwick Green, in Alfreton &c; that one 
of the defendants was ſeiſed in fee of certain tenements in A- 
freton, in right of which he preſcribed for the liberty of digg- 
ing ſtones in upon and throughout the ſaid cloſes called Scan- 
wick Common, otherwiſe Swanwick Delves, and Swanwxk Green, 
for repairs H; and that he, (his tenements wanting repairs,) 
in his own right, and the other defendant; as his ſervant, entered 
&c. for that purpoſe. Replication, traverſing the preſcription 
in Swanwick Common, otherwiſe Swariwick Delves; dropping 
Swanwick Green. Rejoinder, tendering iſſue on the preſcription 
both in Swanwick Common and Swantick Green. Special de- 
murrer; becauſe the defendants in their rejoinder did not 
tender an iſſue on the fact traverſed by the plaintiff in his 


replication; and becauſe the iſſue rendered in the rejoinder is 


too large, comprehending not only the fact of the preſcription 
traverſed by the replication, but alſo a matter of fact not alleged, 
or traverſed by the replication, namely, a preſcription to dig for 
ſtones c. in Swanwick Green; and becauſe the laſt preſcription, 
ſo attempted to be put in iſſue, is wholly immaterial and ir- 
relevant in this action Vc; joinder in demurrer. 


I Chambre, 


157 
1791, 


ny | 

CrnarLTON 
aganmj? 
Ki N Gs 5 


| Tueſday, 


Fes. 1it. 


If to an action 
of treſpaſs in 
the common 

called A. the 


defendant 


plead that A. 
and B. com- 
mons lie open 
to each other, 
and then 

pre icribe for 
a right in 
both com- 
mons, the 
plaintiff mull 
traverſe the 
avhole pre- 
ſcription. 
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1791. Chambre, in ſupport of the demurrer, admitted that the de- 
— fendant's plea was good, becauſe it included in it a defence to 
Mont wood the treſpaſs charged, but contended that as the plaintiff only 
x6. complained of a treſpaſs in Swanwick Delves, he was not ob- 
and Another. 1j,ved to go to trial on a right claimed in Swanwick Green. 
It would be a hardſhip on him to compel him to traverſe 

the whole preſcription pleaded by the defendant, becauſe 

that would be permitting the defendant to give evidence of 

ads of - ownerſhip done in Swanwick Green, without firſt 
eſtabliſhing a connexion between that place and the locum in 

uo. 

» Mood, contra, inſiſted that it was not competent to the plain- 

tiff in his replication to narrow the preſcription pleaded by the 
.defendant. The defendants reſt on a preſcription, which 

covers not only the particular place on which the treſpaſs was 
committed, but extends alſo to another place, between which 

two places a connexion is ſtated in the plea, where it is alleged 

that the two commons lie open to each other. The objection 

(if any) is that the defendant has undertaken to prove more 

than he need have done in order to cover the treſpaſs : but that 

occaſions no injury to the plaintiff, but is to his own diſadvan- 

tage. For if he do not prove the whole preſcription, he muſt 

fail; and unleſs he can prove a connexion between the two 

places, the acts of ownerſhip on Swatch Green will not 

aſſiſt him. * But if he do eſtabliſh that connexion, it would be 
extremely unjuſt 10 exclude the acts. of ownerſhip on Swanwick 

Green, which may be more numerous than thoſe on Swwanwick 

Delves ; and unleſs he had pleaded in this manner, no evidence 

would have been permitted of acts done in the former. It 

might as well be contended that, if a plaintiff were to declare 

for a treſpaſs committed on a particular part of a field, and the 
.defendant were to juſtify under a right which extended over the 

whole, the plaintiff might in his replication narrow the right to 

-that particular part in which the treſpaſs was alleged to have 

been committed, and thereby confine the defendant to proof of 

acts of ownerſhip within that part, when probably his evidence 

might be applicable to the other parts. Suppoſing the defend- 

ants' title were derived under a grant, which extended over both 
commons, they might undoubtedly have ſet forth in their plea the 
whole of the grant: then they may alſo plead their preſcriptive 
citle, ſince every preſcription preſuppoſes.a grant. 


Chembre 
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Chambre in reply. There 1s no averment in the plea to intro- 
duce'the connexion between che two commons, on which the 


plaintift- could have taken iflue. It is not neceſſary to contend | 


chat at all events the defendant ſhall be excluded from the 
medium of proof which he wiſhes to eſtabliſh, but it does not 


follow that in all events he {hall be intitled to it: whether or not 


he ſhould be permitted to do fo depends upon another fact, 
which ſhould have been expreſsly averred in the plea. The ar- 


gument relative to a grant inſtead of a preſcription is by no 


means concluſive ; it is merely proving idem per idem. 


Lord KENVON, Ch. J. I am not able to diſtinguiſh this caſe 


from that which was put by the defendant's counſel ; that if an 
action be brought for a treſpaſs in a particular cloſe, the defend- 


ant may plead that it is a part of a larger cloſe, and that he 
has a right over the whole. Here it is ſtated in the plea that 


the commons lie open to each other, and that the defendant has 


a right in both. No injury is done to the plaintiff by this mode 
of pleading; for the defendant, having preſcribed for the whole, 


muſt prove the whole preſcription, otherwiſe he muſt fail at 
the trial. Whereas great injuſtice migbt be done to the defen- 


dant, if he were not permitted to plead this preſcription over 


the whole: for if he were not, he would not be permitted to 


give evidence of acts of ownerſhip over Swanwick Green, when 
perhaps his own convenience might have led him to exerciſe 


more frequent acts of ownerſhip over that part of the com- 
mon than over the other part at a greater diſtance from his 


own home. And in very extenſive waſtes and commons it fre- 


quently happens that particular perſons for their own conveni- 
cence depaſture their cattle on particular ſpots, but that by no 
means excludes their right over the other parts; and in ſuch 
caſe it would be extremely unjuſt that commoners, who are ſued 
for treſpaſſes upon one part of the W mould nat be e 
to preſcribe for the whole. 

Asnnunsr, J. All preſcriptions are in their nature entire: 
and when they are pleaded, the adverſe party cannot deny a part 
only, but muſt either demur or traverſe the whole. But though 
a perſon plead a preſcription in a more extenſrve manner than 
he need do, he muſt prove it as laid; and in that refpe he ſub- 
jeds himſelf to: fome diſadvantage in thus pleading it: then it 

is but Juſt, on the other hand, that he ſhonld be entitled to any 

advantage which he can derive from the preſcription which he 


Pleads. Suppoſe in this cafe that the defendant can give ſome 
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e of acts of ownerſhip in Swamwick Delves, but much 


— ſtronger evidence in Swanwick Green, he ought to have an 
Moxzwoop opportunity of giving the latter in evidence, having firſt intro- 


againſt 
Woop 


duced a connexion between both, which he could not be per- 


and Another mitted to do if the preſcription were confined to the former 


part only. If indeed the jury could ſeparate the parts of the 
preſcription in giving their verdict, then the plaintiff might ſuſ- 
tain a diſadvantage from the defendant's pleading this general 
preſcription, with regard to the coſts of that part introduced by 
the defendant in his own favor : but the jury muſt give a general 
verdict for the whole preſcription one way or the other. 
BULLER, J. If any caſe can be put where a party would have 
a right to take advantage of the whole of his preſcription, that 
1s ſufficient to decide this caſe ; and that has been admitted in 
the argument. The reſt muſt depend on evidence. If the de- 
fendant fail in proving any part of this preſcription he muſt 
fail in the whole : it is therefore incumbent on him to prove a 
right in Swanwick Delves as well as in Swanwick Green ; which is 
to the plaintiff's advantage. No anſwer has been given to the 
caſe put of a grant, which may ſtill be produced, if it were 
made before the time of legal memory : and if a;grant ſince the 
time of legal memory extended the right over both commons, 
the party undoubtedly might plead it in the very terms of it. 
The inſtance put by my Lord is directly in point. I know no 
caſe in which it has been held that a party may narrow a pre- 
ſcription: where indeed an action of treſpaſs was brought, and 
the defendant preſcribed for ſheep on a common, and proved a 
right for other cattle alſo as well as for ſheep, it was held ſuf- 
ficient (a); now the queſtion there muſt have ariſen on the 
general rule that preſcriptions are entire, and therefore that the 
defendant could not divide it in ſuch a manner; but the Court, 
in indulgence to that caſe, ſaid that the party need not plead 
the other part of the preſcription which did not apply to the 
queſtion in diſpute. ' Now the indulgence in that caſe ſhews 
what the general rule of pleading is. In this caſe I think the de- 
fendant has alleged enough in his plea to try the connexion be- 
tween the two commons: but even if he has not, that objection 
cannot be taken advantage of in this ſtage of the proceeding. 
That is mere matter of form; the ſubſtance is that the defend- 
ant has a right over Swanwick Delves and Swanwick Common: 


(=) Vid. Pring v. Henley, Bull. V. P. 59. 3 = 
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but if there were any defect in form, the plaintiff ſhould have 
demurred ſpecially to the defendant's plea. | 

 Gross, J. The caſe put of a grant is deciſive ; for every pre- 
ſeription is founded on a grant; and part of a grant only cannot 
be traverſed. Beſides, this mode of pleading is for the plaintiff's 
advantage; ; for unleſs the defendant prove the whole preſcrip- 
tion as it is laid, he muſt fail. 

The Court however gave the plaintiff leave to amend. 


The KING again 8. STANNarD. 


R. Attorney General moved on behalf of the defendant 

| for a writ of certiorari, to remove an indictment againſt 
the defendant, an officer of exciſe, who was indicted with two 

others for a riot and aſſault at the Dover Seſſions ; which 

The Court immediately granted, without any affidavit being 

provided to ſupport the motion. 


RorLESTHON and Others, Athgnees of MarGE TSON, 
a Bankrupt, again// S MIT R. 


N trover for the ſhip Scipio, the jury found a verdict 
for the plaintiffs, at the fittings after Michaelmas Term 
1789, at Guildhall, fabje to the opinion of the Court on a caſe; 
ſtating that on 24th June 1788 the defendant lent the bank- 
Tupt 2000/., as a ſecurity for which he executed a bill of ſale of 
the ſhip in queſtion, then at ſea, and wrote an order to the 
captain to deliver up poſſeſſion of the ſame; and at the ſame 
time depoſited in the defendant's hands the original certificate 
of freedom, and a policy of inſurance on the ſaid ſhip. On the 
3d July 1788 Margetſon committed an act of bankruptcy, and 
on the 18th of the ſame month the commiſſion iſſued, under 
which the plaintiffs claim. On the 5th September following the 
Scipio arrived in the Thames, and the defendant took poſſeſſion 
of her under the bill of ſale, and continued in poſſeſſion till the 
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A certioravt 
to remove an 
indictment of 
an exciſe-of- 
ficer from the 
ſeſſions was 
granted on 
the motion of 


the Attorney 


Generalwith- 
out any afli- 
davit. 


Notwith- 
ſtanding the 
26 Geo. 3. 

c. 60. 2 17. 
enacts that a 
bill of ſale of 
a ſhip ſhall be 
abſolutely 
void, unleſs 
the certifi- 
cate of the 
regiſtry be 
truly and ac- 
curately in- 
ſerted there- 
in, a mere 
clerical miſ- 
take will not 
vitiate it. 


Ath October, when the ſhip was ſold under an order of the court 


of Chancery, and the purchaſe-money direded to abide the 
event of the verdict in this action. The caſe further ſtated that 
in order to obtain a regiſtry of a Britiſb ſhip the following ſteps 


_ be taken; upon the ſale of a ſhip the . carries the 
| 3 bill 
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bill of ſale from the late owner and the certificate of the re- 
giſtry to the bench officer, and takes the oath of ownerſhip, 
preſcribed by the act 26 Geo. 3. c. bo. A note that the. oath 
has been made with the certificate of regiſtry is then taken to 
the collector outwards, who takes freſh ſecurity from the new 
owner agreeably to the act, and makes out a new certificate of 
regiſtry and cancels the old one. An abſtra the new certi- 
ficace of regiſtry is entered in a book kept in the collector's 
office, another abſtract in another book in his comptroller's 
office, a third in the regiſter-general's office, and a fourth in 
the plantation or ſecretary's office. And the certificate of re- 
giſtry is ſigned by the regiſter-general's and ſecretary's clerks, 
and afterwards by the collector and comptroller, and delivered 
to the owner. The certificate of regiſtry is firſt, made out, 
and then an abſtra of it is entered in the four books above- 
mentioned; and no new certificate is granted till the old one 
is delivered up if it be in being. It alſo ſtated that when a bill 
of ſale is to be made out of a ſhip which is abroad at the time, 
and the certificate is with the ſhip, which it is required to be, 
(and it was in this inſtance, ) it is the practice to apply to one or 
other of the four offices abovementioned for a copy of the cer- 
tificate of regiſtry, which is granted accordingly. The caſe 
further ſet forth the bill of ſale delivered to the defendant, which 
was in the uſual form, containing a copy of the certificate of re- 
giſtry in theſe words; In purſuance of an act paſled in the 
e twenty ſixth year of the reign of king George the Third, eu- 
A titled an act for the further increaſe and encouragement of 
„ ſhipping and navigation, the ſaid James Margetſon having 
taken and ſubſcribed the oath required by this act, and hav- 
« ing {worn that he is ſole owner of the {hip or veſſel called the 
Scipio of London, whereof Dawkins Carr is at preſent maſter, 
and that the ſaid ſhip or veſſel was foreign built, formerly 
called the Superb, taken prize from the Freuch king's ſubjects 
by his majeſty's ſhip F ortitude, George Keppel, iq. commander, 
and legally condemned in the High Court of Admiralty, 
* as by ſentence of condemnation dated 28th May 1783, and made 
« free as by certificate of freedom granted at London the 2 8th 
January 1783, appears Nc. (here followed a full and particular 
< deſcription of the veſſel as required, concluding thus ;) Given 
under our hands and ſeals of office at the cuſtom-houſe of the 
ſaid port of London the thirteenth day of December, in the year 
one thouſand ſeven ra a and eighty-ſeven,” It further 


appeared 
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appeared that the date of the condemnation of the ſhip Scipio is 
the 28th May 178 , and the date of the certificate of freedom 
ie the 28th Fanuary 1783, in the collector's, comptroller's and 


ſecretary's books, and in the certificate of regiſtry itſelf the dates 


are the ſame; but in the regiſler general: book the date of the 
condemnation is the 287 May 1783, and reference was had to 
that office for a copy of the certificate af the ſhip's regiſter, when 
the bill of ſale in queſtion was executed to the defendant, which 
was filled up from that book. The collector's, comptroller's, 
regiſter-general's, and ſeeretary's offices, or one af them, are the 
proper offices for ſuch reference. The cafe further fet forth the 
certificate of regiſtry, which tallied with the copy thereof in the 
bill of fale, except in the date before mentioned, and alſo that 
it had the ſignatures of the proper officers added thereto, 
Shepherd (a), for the plaintiffs, inſiſted that the bill of ſale, un- 
der which the defendant claimed, was yoid by the ſtat. 26 Geo. 3. 
c. 60. / 17, which requires the certificate of the regiſtry of the 
ſhip to be truly and accurately recited in words at length in the 
bill of ſale: firſt, becauſe there was a variance in the date of con- 
demnation between the certificate and the recital of it in the bill 
of ſale; and 2dly, becauſe the names of the perſons, who ſigned 
the certificate, were not copied in the bill of ſale. As to the 
firſt; the date of condemnation is extremely material, becauſe 
from the time of condemnation the ſhip became entitled to all 
the privileges of Briti/h built ſhips.” And notwithſtanding it ap- 
pears from the words of reference in the copy of the certificate, 
as by certificate of freedom granted at Landon the 28th of 
January 1783 appears,” that the date as there ſet out was a mere 
miſtake, for that the {hip could not have been condemned on 
the 28th of May 1783, yet the bill of ſale is equally void; for 
then the date of condemnation was either an impaſſible day, O 


not the true day; if the former, it muſt be conſidered as no day 


at all, and then the ſtatute has not been complied with; if the 
latter, the certificate has not been truly and accurately ſet out in 
the bill of ſale. Secondly, as the ſignatures of the proper officers 
were neceſſary to give validity to the certificate, they form an 
eſſential part of it, and conſequently n have been copied in 
the bill of ſale. 
Mood for the defendant. In Rollgſian v. Hibbert (b) che bill of 


. ſale contained no recital of the certificate of regiſtry, and there- 


fore there was no compliance with the act of parliament: but 


(a) This was argued in laſt Micbaelmas Term. (5) Ante, 3 vol. 406. 
Vor. IV. Uu here 
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here the certificate is ſub/anrially recited, ſo much ſo that the 


identity of the ſhip might be clearly aſcertained by comparing 
the certificate in the bill of ſale with the documents in the differ- 
ent public offices. And this is all which the act requires. A 
mere literal copy is not required by the ſtatute; and the plain- 
riffs might equally contend that a miſ-ſpelling would avoid the 
bill of ſale. It was not neceſſary to inſert in the bill of fale the 
date of the condemnation at all; the officer was juſtified in 
ſigning the certificate when he had ſatisfied himſelf that the 
ſhip had been condemned. But even if it were neceſſary to in- 
ſert the condemnation 1 in the bill of ſale, and the date were ma- 
terial, yet as the miſtake in this caſe aroſe from the negligence 
of a public officer, to whom the Legiſlature gave credit, and 
as the purchaſer did every thing in his power to comply with 
the act, he ought not to ſuffer. He could not have recourſe to 
the original certificate, for that was then at ſea; and unleſs the 
copies, which are directed by the ſtatute to be kept at the differ- 
ent public offices, be conſidered as equivalent to the original 
certificate for this purpoſe, this ſtatutę will totally prevent the 
transfer of {hips at ſea. In anſwer to the other objection: the 
act only requires a recital of the certificate, but not of the names 
of the officers granting it. Thoſe names are of public noto- 
riety, and it muſt be preſumed that the certificate (the legality 
of which has not been impeached) was s ſigned by the officers 
duly authorized. 

Shepherd in reply. All arguments reſped ing the complying 
with the ſpirit and meaning of this act are precluded by the 


Legiſlature requiring certain ſpecific acts to be done. It is not, 


therefore, ſufficient to ſet out the /ub/tance of the certificate of the 
regiſtry ; becauſe the 17th ſection expreſsly requires that the cer- 
tificate, of which the date of condemnation and the names of the 
officers form parts, ſhall be accurately recited in words at length. 
And the parties themſelves conſidered it neceſſary to recite the 
whole, becauſe they profeſſed to ſet out a copy of it. But even if 
it were ſufficient to ſet out the ſubſtance of the certificate, yet that 
has not been done here; for the date of the condemnation is of the 
ſubſtance of it. The defendant in this caſe cannot ſhelter himſelf 


under the miſtake of the officer, fince he does not himſelf ap- 


pear to be free from negligence ; he ought to have applied to the 
three other offices, where! a true copy of the certificate was kept. 
= Cur. adv. dult. 


Lord 
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Lord KzNYoN, Ch. J. now delivered the opinion of the Court. 
be ſingle queſtion is, whether the bill of ſale were ſufficient- 
ly valid to convey the property in this ſhip to the defendant; and 
it ariſes on the ſtatute 26 Geo. 3. c. 60. / 17, which enacts 
that when and ſo often as the property in any ſhip, belonging 


to any of his majeſty's ſubjects, ſhall be transferred to any other 


of his majeſty's ſubjects, the certificate of the regiſtry of ſuch ſhip 
ſhall be truly and accurately recited in words at length, in the 
bill or other inſtrument of ſale thereof, and that otherwiſe ſuch 
bill of ſale ſhall be utterly null and void to all intents and pur- 
poſes,” No it is clear that the parties to this contract meant 
to recite the certificate of the regiſtry in the bill of ſale, but it ap- 
pears that in inſerting it they made a miſtake in one ſingle figure; 
for the condemnation recited is ſaid to bear date the 28th of 
May 1783, whereas really and truly the ſhip was condemned in 
May 1782, and ſo it appears in the certificate of the regiſtry it- 
ſelf. But there is one material circumſtance to be attended to, 
namely, the date of the certificate of freedom, which was in 
January 1783: now by cqmparing that date with the ſuppoſed 
date of condemnation in May 1783, it is impoſlible that the 
latter could be correct, inaſmuch as the certificate of freedom 


would then bear date prior to the condemnation. It is apparent 
therefore, on the face of the inſtrument itſelf, that ſome error 
muſt have crept into this copy of the certificate of the regiſtry, 
which was inſerted in the bill of ſale. Now it is impoſſible to 
conceive that the framers of this act of parliament intended to 
prevent the ſales of ſhips at ſea: but the ſtatute requires that 
the certificate of the regiſtry ſhall be always on board the ſhip; 
and that abſtracts of it ſhall be entered at ſeveral offices belong- 
ing to the cuſtoms, one of which is the regiſter-general's. And 


it is ſtated in the caſe that the parties to this bill of ſale applied 


to that office for a copy of the certificate entered in the public 
books there, which they inſerted in the bill of ſale verbatim et 
literatim as it is there entered. They could not have recourſe to 


the original certificate, for that was neceſſarily on board the ſhip. 


then at ſea; they went to that which was ſuppoſed to be the 
moſt authentic depoſitary of the certificate; and I do not ſee 


what other ſtep they could have taken to comply with the re- 


quiſites of the ſtatute. Therefore we are of opinion that the 
bill of ſale is valid, notwithſtanding this miſtake. But even 
ſuppoſing that the parties had had an opportunity of ſeeing the 
original certificate, it is too much to ſay that a mere clerical 


miſtake 
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miſtake ſhould render it null and void. Even in criminal caſes 
ſuch miftakes are not fatal. In an indictment for forgery (a), 
where the party undertook to ſtate the tenor of a bill, and 
wrote * received” for © rectiv'd”, all the judges very properly 
decided that it was not a material variance. A variety of other 
caſes of that kind might be inſtanced. It was the intention of 
the Legiſlature, in paſſing this act of parkamegy. that Britiſd 
ſkips ſhould be entitled to certain privileges and benefits; and, 
by way of ſecuring them to the owners of thofe ſhips only, it 
was enacted that there ſhould be a certificate of the regiſtry of 
the ſhip which ſhould be inſerted in the bill of fale on 
every transfer, to aſcertain preciſely that that ſhip was entitled 
to all thoſe privileges. Now it is ſufficiently aſcertained in this 
bill of ſale that this is the ſame ſhip; the only variation be- 
tween the copy and the original certificate is in the figure three 


inſtead of -o, which appears even on the face of the bill of ſale 


itſelf to be neceſſarily a miſtake. For theſe reaſons therefore, 
and with a laudable inclination to ſupport a fair and honeſt 
tranſaction, wt res magis valeat quam pereat, at the ſame time not 
tranſgreſſing the rules of law, we are of opinion that this bill of 
ſale was ſufficiently valid to transfer the property in this ſhip to 
the defendant ; and conſequently that he is entitled to the 


Poſtea to the defendant. 


(a) Hart's caſe 1776. 


Jacx$0N and Another againſt Lomas. 


Hs was an action upon promiſes. The firſt count in 

the declaration ſtated that the defendant was indebted to 
the plaintiffs in 383 J. 8s. 4 d. on a bill of exchange accepted 
by the defendant for goods ſold; that on the 26th April 1787 the 
defendant, being inſolvent, aſſigned all his eſtate and effects to 
truſtees for the benefit of his creditors; that on 31ſt Fuly 1787, 
it was agreed between the plaintiffs, the defendant, and one 


| Edenfor, that the plaintiffs ſhould execute the deed of truſt, which 
was then in part executed by the creditors; and, in order to enable 


the plaintiffs to obtain payment of ſuch part of their debt as 
they ſhould not receive from dividends under the deed it was 
agreed as follows, that the plaintiffs ſhould: receive the dividends 


that day that the latter ſhould ſign the deed, and the former pay the remainder of the 


whole debt, is fraudulent and void, 


4 | under 
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under the truſt deed in part diſcharge of their debt, and, in 
payment of the remainder, the defendant undertook to recom- 
mend parcels of cotton to the plaintiffs for purchaſe, the pro- 
fixs to be made of which the defendant undertook ſhould in 
three years make good the deficiency ; but if the profits on 
the cottons thauld not be ſufficient for that purpoſe, the defen- 
dant in his own right, and Edenſor, as his ſurety, ſeverally un- 
dertook to ſatisfy the plaintiffs the remainder of their debt after 
the three years, and, if any loſs, inſtead of profit, ſhould ariſe 
upon the cottòns, to make good the ſame, over and beſides what 
ſhould be due to the plaintiffs for their debt. It then ſtated that 
the plaintiffs executed the deed ; that they purchaſed large 
quantities of cotton, recommended by the defendant, which 
they ſold, but that thoſe purchaſes: produced a loſs of 107 L 
157. 10 d., in addition to their debt; and that they had 
received no dividend under the truſt deed. There was a count 
on the bill of exchange for 383 l. 85s. 4 d.; another for goods 
fold and delivered, and the common money counts, The de- 
fendant pleaded the general iſſue. 
At the trial before Lord Kenyon at Guildhall was produced the 
deed of truſt, by which the defendant aſſigned over all his 
effects to truſtees for the benefit of his creditors; and which 
contained a releaſe to the defendant from the creditors, who 
signed, and a proviſo that, in caſe any of the creditors ſhould 
not execute the deed on or before the 26th July then next, the 
defendant ſhould receive from the truſtees the ſhares of thoſe 
creditors, and that no creditor ſhould be entitled to the benefit 
of the truſt deed who did not ſign before that day. It alſo ap- 
_ peared that the plaintiffs did not execute the truſt deed till the 
31ſt of July; when they did ſo, on condition that the defendant 
would execute the above agreement. A few of the other credi- 
tors executed the deed after the plaintiffs, It was objected by 
the defendant's counſel that the agreement was fraudulent, and 
conſequently that the plaintiffs could not recover on it; and the 
caſe of Cork/hott v. Bennett (a) was cited. Lord Kenyon was 
ſtrongly of opinion with the defendant: but he ſuffered the 
cauſe to proceed, reſerving this point, and giving the defen- 
dant's counſel leave to ſet aſide the verdi and to enter a non- 


Juit in caſe the Court ſhould be of opinion that the objeRion - 


was well founded, A verdict was given for the plaintitts ; 
and 


(a A. te 2 vol. 763. 
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A rule having been obtained, the beginning of this term, to 
ſhew cauſe why a non- ſuit ſhould, not be entered; 
Bearcroft, Baldwin, and Hood, now thewed cauſe. This caſe 
is clearly diſtinguiſhable from that of Cock/bott. v. Bennett. There 
the plaintiffs held out falſe colours to the reſt of the creditors, 
and induced thera to believe that they were only to have a propor- 
ſecret agreement, unknown to the other creditors, they were to 
receive their whole debt : but in this caſe the reſt of the cre- 
.ditors were not induced to agree to the compoſition by the 
plaintiffs' ſigning the deed of truſt; for the greateſt part of them 
had executed it before. It was a matter of perfect indifference 
to them whether the plaintiffs did or did not execute the truſt 
deed, ſince in neither caſe could they either be benefited or in- 
ured by it; as it was expreſsly provided in the deed that the 
dividends of thoſe creditors, who would not ſubſcribe the agree- 
ment, ſhould go (not to thoſe creditors who did fign, but) to 
the defendant himſelf. In Cockſhott v. Bennett the plaintiffs 
meant to practice a fraud on the other creditors : but the agree- 
ment in this caſe was not a fraud either on the creditors or on 
the defendant: net on the former, becauſe they were not in- 
duced to execute the deed by any thing which the plaintiffs 
either did or profeſſed to do; and they acted on the idea that it 
was optional in the others, who had not ſigned, to execute the 
deed or not; nor on the latter, for at the time of entering into 
the agreement it was competent to the plaintiffs to have brought an 
action to recover their whole debt: but, inſtead of purſuing that 
compulſory mode, they agreed to receive from the defendant a part 
of their debt, (xo? their own ſhare under the deed) ; for to that they 
had no title, as they did not execute the deed till after the 26th 
of July in money, and the remainder in a particular mode ſpeci- 
fied 1n the agreement, which was not prejudicial to the other cre- 
ditors. The proportion in money which the plaintiffs were to 
receive was the preperty of the defendant ; and this was merely, 
an agreement by him to aſſign ſuch his ſhare to them. The 
execution of the truſt deed by the plaintiffs was a nullity; as 
was alſo that by thoſe other creditors who ſigned after the plain- 
tiffs. Then this agreement, inſtead of being a fraud on the de- 
fendant, was advantageous to him; inaſmuch as this voluntary 
mean of diſcharging the plaintiffs* debt was ſubſtituted in lieu of 
A ccercive mode which the plaintiffs might have enforced. 


I Erſkine, 
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defendant; on either of which grounds it is void. Firſt, it was 
a fraud on theſe creditors' who executed the decd after the 
plaintiffs; for though they did not execute within the time 
limited, yet they were entitled to their proportion of the defend- 
ant's effects; and the execution by the plaintifls may have been 
the means of inducing thoſe creditors to execute. And that 
brings this cafe within one of the grounds on which Cock/ho!t v. 
Bennet, and Fack/on v. Ducbaire (a), were decided. Secondly, 
it is void, as being an oppreſſion on the defendant himſelf. Sit 
v. Bromley (3) 3 Fackſon v. Duchaire ; and Cockfhott v. Bennett; in 
which laſt caſe Mr. J. Baller ſaid © The defendants were abſo- 
lutely i in the power of the plaintiffs at the time when the note 
was given; they took an undue advantage of the diſtreſſed 
ſituation of the defendants. If this note had been obtained by 
actual compulſion, there is no doubt but that it would be void; 

now this is equivalent to it.” But if the deed of truſt, as far as 
reſpects the plaintiffs, be void, then there was no conſideration 
for this agreement; in which caſe alſo the plaintiffs muſt fail. 
For it was part of the agreement that the plaintifis thould exe- 
cute the deed. Either therefore the execution of the decd by 
the plaintiffs, and by thoſe creditors, who ſigned it after them, 
was valid, and then this agreement was a fraud on them; or it 
was a nullity, and then there was no conſideration * te 
agreement. 

ASHHURST, J. (c). As it appears to have been part of the con- 
dition of the agreement that the plaintiffs ſhould execute the truft 
deed, I think the agreement cannot be enforced: had it been other- 
wiſe, I ſhould have been of a different opinion. But it was intend- 
ed by the parties to the deed that, on the defendant's aſſigning over 
all his property to the creditors, he ſhould become a free man; 
and it now appears that though the plaintiffs executed the deed, 
they did ſo on the faith of a private agreement, whereby they 
ſecured to themſelves a further advantage. This then was a 
coercion on the defendant himſelf, and a fraud on thoſe cre- 
ditors who ſigned after the plaintiffs ; and that brings this cafe 
within the principle of Smitb v. Bromley, and Coalſbote v. 
Bennett. 


(a) Ante, 3 vel. 55 | | ( Ld. Kenyon, Ch. J. was not in Coart. 


(4) Dougl. 2d ed, 671. 2. 


* % 
- 


4 Tin, and Pu, in ſupport of the rule. This agreement was 5 
a fraud on the reit of the creditors, and an oppreſſion on the 


270 - CASES IN HILART TERM 


1791. BULLER, J. The foundation of this agreement was that the 
—— .plaintiffs ſhould execute the deed of truſt; and the circumſtance 
Jeers of their not ſigning it until after the 26th of July rather adds 
Louas to, than diminiſhes, the fraud; for that was not apparent on the 
_ deed itſelf, and it was done with a view of ſignifying to the 
other creditors that they had come in under the deed. But the 
general principle is that a ſecret agreement of this kind, made 
between the inſolvent and ſome of the ereditors, in order to in- 
duce the reſt of the creditors to agree to the compoſition, is void. 
And therefore it is immaterial whether the plaintiffs executed 

the deed before or after the 26th of Fuly. 


Gros, J. I think this caſe muſt be governed by that of 
Cockſhott v. Bennett, It is pregnant with all the fraud that be- 


longed to that caſe, and, for the reaſon given by wp brother 
Buller, with ſomewhat more. 


Rule abſolute. 


* LETTI EY. againſt MiLLs. 


2 HIS was an action by an indorſee of an inland bill of 


9 & 10 W. 3. exchange drawn for 20. 7s. againſt the acceptor. The 
38 bill was dated 4th April 1790 payable fourteen days after fight, 


teſts of inland 


bills do not and being accepted on the 7h conſequently became due, allow- 
apply to ſuch ing the three days grace, on the 24th, which fell on a Saturday. 


bills as are 


made payable There was a plea. of non gſumpſit, as to the whole except 201. 
Ger feb. 72. Gd. and as to that a plea of tender. On the 24th, the plaintiff 


3 having left the bill at Lockhart's, his bankers, in Pall- Mall, One 


who refuſes of Lockbart's clerks called at the defendant's houſe with the 
payment on 


LENA bill, but the defendant not being at home che clerk left word 
£ grace is not where the bill lay, that the defendant might ſend and take 


liable te any ' 


charge for the it up; which not being done before fix o'clock, it was noted 


"noting of the 


un by another clerk of Zockbart's, who was a notary. Between 
L. Whether ſeven and eight -o'clock in the evening the ſame perſon who 


the acceptor 


of an inland firſt went to the defendant's called on him again with the bill, 


__ bound in the charadler of the notary's clerk, when the defendant offered 
demand a 00 pay the amount of the bill, but refuſed to pay half-a-crown 


* Gon pa more which was demanded for the notary. Evidence was 


the 3d day of given that it was uſual to pay 1s. and 6d. for noting and de- 


grace, or whe 


raer he is al- manding in the city, and 25, and 6d. on the Weſt-lide of 
- Jowed the 


axhole. of that day to pay it in.? 


T, WAY 
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Temple-bar, where this tranſaction happened. And that by the 
cuſtom the acceptor of a bill has during the banking hours to 
diſcharge it in; but if it be not paid by that time it may be 
Noted : but as to what thoſe banking hours were, no certainty 
appeared; they were different at different* parts of the town. 
At all events however it was admitted that the ſecond time the 
clerk called with the bill was after the banking hours. Lord 
Kenyon was of opinion at the trial at the Sittings after laſt term 


that the tender of the amount of the bill at any time on the 


ſame day on which it was payable was ſufficient ; under whicl. 
direction the jury found a verdict for the defendant. A rule 
niſi was obtained for ſetting aſide the verdict and granting a 
new trial, on the ground that half-a-crown more, the charge 
of noting, ought to have been tendered. 

The Court on granting the rule ſaid they could not take notice 
of what were called banking hours, but conſidered the main queſ- 
tion to be, whether the acceptor had the whole day to pay the 
bill in; or whether it became due on demand at any time on 
the laſt day. | 

Erſkine ſhewed cauſe. « This, being the caſe of an inland bill of 
exchange, muſt be regulated by the ſtat. 9 & 10 V. 3. c. 17. 
which gives the proteſt; on which ſtatute ſeveral objections 
ariſe to this ation. 1. An inland bill can only be proteſted 
after the three days grace are expired. 2. Only 64. can be taken 
for proteſting, and here 64. has been tendered. 3. A bill pay- 
able at ſo many days after fight cannot be proteſted at all: the 
words of the ſtatute, which gives the power of proteſting, be- 
ing confined to bills payable at ſo many days certain from the 
date. 4. But at all events as to the tender; it is a known rule 
of law that. if there be no certain time fixed for the payment of 
a ſum of money, the party has the whole day to pay it in on 
which it becomes due. 1 Lord Raym. 290. 

Mingay and Shepherd in ſupport of the rule. The ſtatute 
of Wil. does not govern this caſe: it merely gives a new remedy 
as againſt the drawer, but leaves the law with reſpect to the 
acceptor as it ſtood before. Neither was it intended to alter the 
law even as to the drawer, but it is merely accumulative ; for it 
directs that notice of the proteſt {hall be ſent to the drawer 
within fourteen days; and yet it cannot be diſputed but that 
if no notice of non-payment by the acceptor were given to the 
drawer till that time he would be diſcharged by the laches of 
the holder: which ſhews that, notwithſtanding the accumula- 
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tive remedy given by the ſtatute, inland bills are ſtill governed 
by the ordinary rules affecting foreign bills by the cuſtom of 
merchants. If it were otherwiſe, the acceptor would not be enti- 
tled to his three days of grace under the ſtatute. Then the queſ- 
tion is whether by the cuſtom of merchants: the acceptor be not 
bound to pay the bill at any time when it is tendered to him on 
the laſt of the three days of grace: for if ſuch be the cuſtom, it 
then becomes a contract by him to pay the bill accordingly. Now 
it appears clearly here to be part of the cuſtom of merchants to 
note a bill unleſs it be paid on demand; and that 25. and 64d. 
is the ſum uſually taken on ſuch noting. If ſo, the acceptor was 
bound to reimburſe the holder that expence which accrued on 
the default of the former. By the cuſtom of merchants on 
foreign bills, to which this has reference, the proteſt for non- 
payment muſt be made on the laſt of the three days of grace (a). 
Again, it is evident that the debt becomes due and may be de- 
manded on that day; for if the acceptor deny himſelf on the 
third day to a bill holder, that is an act of bankruptcy; which 
can only be by denial of one who is then an actual creditor. 
Colleit v. Freeman [ ante, 2 vol. 59.] If in that caſe the bankrupt 
inſtead of denying himſelf had refuſed payment, the holder 
might have ſued out a writ againſt him. So here, if, inſtead of 
noting the bill, the plaintiff had ſued out a writ, he would have 
been juſtified in refuſing the ſubſequent tender without the 
expences of the writ, The noting therefore is an indulgence to 
the acceptor : it is one of the previous ſteps towards compelling 
payment of the bill, which it was competent for the holder to 
take as ſoon as the bill had been tendered for payment and not 
diſcharged. With reſpect to the objection that this noting was 
a day too ſoon by the ſtat. of Wil. it is laid down in Taſſell v. 
Lewis, 1 Ld. Ray. 74 3. that if the laſt of the three days on which 
the bill is to be paid be on a Sunday, there the party ought to 
demand payment and proteſt the bill on the ſecond day. So 
here Saturday being the laſt of the three days, the plaintiff was 
not bound to wait over till the Monday but might demand pay- 
ment the third day. 

Lord Kenyon, Ch. J. The queſtion here is on Rd and 
at what time the defendant was bound to pay this bill. Accord- 
ing to the nature of the contrad, the acceptance was an under- 
taking to pay the bill on the laſt of the three days of grace. 
Now unleſs there be ſomething in this caſe to diſtinguith it from 
other contra ds, it muſt be governed by the ſame rules. In the 

(a) 1 Lem Raym. 743. | 


caſe 
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.caſe of- mortgages, bonds, and a variety of other inſtruments, 
whereby: parties oblige themſelves to the performance of certain 
duties, as to pay money within a certain time, we find the 

rule to be, without any exception, that the party bound has 
till the laſt moment of the day to deliver himſelf from the ob- 

ligation by paying. The firſt caſe in point of time is that of 
Hudſon v. Barton, 1 Rol. Rep. 189; where Lord Coke ſaid that 
a debtor is not bound to pay till the laſt hour of the day; and 
though Haught, J, ſeemed to differ from Lord Coke, that dif- 
ference was applicable to another part of the caſe. Lord ale 
alſo in Kabel v. Vaughan, 1 Saund. 287, was of this opinion, and 
ſaid that rent was not due till the laſt inſtant of the day. 
Moor 122. pl. 166.; and Salk. 578, are to the ſame effect. And 
I find no en to the contrary; therefore the law muſt be 
the fame here as in other caſes. It may be ſaid that there is a 
difference in the law as applicable to contracts and forfeitures; 
but it is better chat there ſhould be one general and invariable 
rule for all caſes, and adapted to the underſtanding of all men. 
Now if a party is tp perform a certain thing on a given day, in 
order to prevent his incurring the guilt of a crime, as for in- 
ſtance, a bankrupt to ſurrender, it is clear that if he ſurrender 
on the laſt inſtant of the day, it is ſufficient. And it is the 
common practice for the commiſſioners to attend till 12 o'clock 
at night on ſuch occaſions, if the bankrupt do not ſurrender be- 


fore. And in the caſe of bills of exchange, it cannot be ſaid 


that due diligence is not uſed if demand be made on the day 
after they become due. Therefore it ſeems to me that in this caſe 
the plaintiff was endeavouring to impoſe terms which are not 
warranted. But even if there be any difference between bills of 
exchange and other contracts in this reſpect, and that, for rea- 
ſons which have not been ſtated, the party has not the whole day 
to pay the former, the objections made by the defendant's coun- 
ſel are deciſive. There could be no proteſt of an inland bill of 
exchange before the ſtatute of William; and that ſtatute only 
gives a proteſt upon bills payable at a certain number of days 
after date, whereas this is a bill payable 14 days after fight, upon 
which the ſtatute does not attach. And even in caſes to which 
that ſtatute does apply, it ſays expreſsly that the holder may 
-proteſt the bill after the expiration of three days after the bill be- 
comes due; then it is that the power to proteſt ariſes, but here 
the plaintiff noted the bill (which is a preliminary ſtep to the 
Proteſt) before that time. The acceptor in this caſe undoubtedly 
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was obliged to go to the holder of the bill when it became due ; 


and if he did not at that time tender the amount of the bill, the 


holder might have commenced an action againſt him with- 
out demanding payment: but in this caſe the acceptor tendered 
the money within the time allowed him by the law. And if we 


were driven to the neceſſity of conſidering the amount of the 
tender under the ſtatute, in point of fact there was a tender of 
6d. which is the exact ſum given by the ſtatute in the caſe of 


proteſting inland bills of exchange. Therefore, in every view of 
this caſe, I am of opinion that the defendant did every thing 


that the law required of him, and that the plaintiff is not en- 
titled to recover. 

ASHHURST, J. This is it clear on the act of parliament that 
it is not neceſſary to add any thing to what my Lord has ſaid. 

BULLER, J. As to the event of this rule, I moſt thoroughly 
concur m opinion with the Court. But I cannot refrain from 
expreſſing my diflent to what has fallen from my Lord, reſpecting 
the time when the payment of bills of exchange may be enforced. 
The rule as to the time of paying rent, or any of the other caſes 
mentioned by my Lord, cannot, I think, apply to this caſe. But 
one of the plaintiff's counſel has correctly ſtated the nature of 
the acceptor's undertaking, which is, to pay the bill on demand 
on any part of the third day of grace; and that rule is now ſo 
well eſtabliſhed; that it will be extremely dangerous to depart 
from it. With regard to foreign bills of exchange; all the books 
agree that the proteſt muſt be made on the laſt day of grace: 
now that ſuppoſes a default in payment, for a proteſt cannot 
exiſt unleſs default be made. But if the party has till the 
laſt moment of the. day to pay the bill, the proteſt cannot 


be made on that day. Therefore the uſage on bills of ex- 
change is eſtabliſhed; they are payable any time on the laſt 
day of grace on demand, provided that demand be made within 


reaſonable hours. A demand at a very early hour of the day, at 
two or three o'clock in the morning, would be at an unreaſonable 
hour : but, on the other hand, to ſay that the demand ſhould be 
poſtponed till midnight, would be to eſtabliſh a rule attended 
with miſchievous conſequences. If this caſe were to be govern- 
ed by any analogy to the demand of rent, payment of a bill of 


exchange could not be demanded till ſun- ſet; and if ſo the ſitua- 


tion of bankers would be extremely hazardous; for they would 
then be obliged to ſend out their clerks at night with bills to a 


"ay conſiderable amount, all of which muſt be preſented within 


a ſhort 
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a ſhort ſpace of time, though to houſes in different parts of the 
town. However this conſideration need not be further purſued 
for the determination of this caſe. For this rule muſt be dil- 
charged, in whatever view it is conſidered, Even if this had 
been a foreign bill of exchange, there would have been no pre- 
rence for the demand which the plaintiff made. It was properly 
ſaid by one of the witneſſes, that the fees of the notary are for 
noting and demanding. In making a proteſt there are three things to 
be done; the noting, demanding, and drawing up the proteſt. The 
noting is unknown in the law, as diſtinguiſhed from the pro- 
| teſt; it is merely a preliminary ſtep. to the proteſt, and has 
grown into practice within theſe few years. But in this caſe 
the notary's clerk made a note on the bill merely for his own 
convenience; only to ſave himſelf trouble, in the ſame manner 
as bankers clerks frequently write on the bill © received the 
contents” even before they go out of their maſter's office; and 
which words are afterwards ſtruck out, if the bill be not paid. 
The next and the material part, is the making of the demand : 
the party, making the demand, muſt have authority to receive 
the money ; and in caſe that 1s refuſed the drawing up of the pro- 
teſt is mere matter of form; but if the perſon, on whom the de- 
mand is made, be ready to pay the amount of the bill, he does all 
that the law requires of him. Therefore, if this had been the 
caſe of a foreign bill of exchange, the defendant would not have 
been liable to pay the fees of proteſting, becauſe he was ready to 
pay when the demand was made. It is material too to conſider 
by whom the demand was made in this caſe; I am not ſatisfied 

that it was a proper demand, for it was only made by the 
banker's clerk. The demand of a foreign bill muſt be made by 
a notary public; to whom credit is given, becauſe he is a public 
officer. However in this caſe there could be no proteſt at all: 
It is clear that, at common law, no proteft was required on an in- 
land bill of exchange; it is only made under the ſtatute of Mil- 
liam, which does not apply to this caſe, for the reaſons already 


given. 
_ _ Grosx, J. agreed ah rhe Court on the conſtruction of the 


ſtatute; but declined giving any opinion on the other point, as 
| eo ore pee to the MIN of this caſe. | | 
| Rule diſcharged (a). 


6% As to ſome of the points Liſculled, J. 3. which ſeems not to have been ad- 
ſee the ſtatute 3 & 4 Au. c. 9. . 4, 5, 6, | verted to either in the argument or the 
„ & 8, (made perpetual by 7 Au. c. 25. | judgment. 
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SwavNE Aſſignee of a Bankrupt, and Two. Others, 
again Cranmon D. | 


* . 


Rule having been A to "wel tn = the bail 
bond ſhould not be given up to be cancelled. on the de- 
ſendant s filing common bail, on the inſufficiency of the affida- 
vit on which he had been holden to bail, and why all proceed- 
ings ſhould not be ſtayed in the mean time, 

- Marryat now ſhewed cauſe; and inſiſted that, as the affidavic 
was made by one of the plaintiffs as aflignee, it was ſufficient as 
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goods ſold, as appears by the bankrupt's books, and as the de- 
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. Baldwin, in ſupport of the rule, Abe that the affidavit 
rr have been ſufficient if the aſſignee had been the only plain- 
tiff: but he ſaid that, as the action was brought by him and 
two others, one of the latter as have made a poſitive affida- 
vit of the debt. But 

The Court were clearly of opinion that this afidavit was uff 
cient; and they obſerved that the conſequence of not allowing it 
to be good would be to prevent the aſſignee arreſting the defen- 
dant at all, unleſs the others would aſſiſt him. | 
a | Rule diſcharge. 


(a) Sheldon v. Baker, ante, 1 vol. 83. 


On a ſubſequent day another queſtion aroſe on the effect of 
the latter branch of the above rule, relative to the ſtaying of 
the proceedings; for, on a ſuppoſition that as the rule was diſ- 
charged the proceedings were not ſuſpended for any other pur- 
poſe than that of diſpoſing of the rule, the plaintiff took an aſ- 
ſignment of the bail bond at the expiration of the time that the 


_ defendant originally had to put in bail; which 


Marryat contended was regular. 

Baldwin, contra, ſaid that it was perfectly immaterial whether 
the former rule were or were not diſcharged as far as reſpected 
this queſtion, for that in either caſe the defendant had the ſame 


time to put in bail after the rule was diſcharged as he had be- 


fore: the rule ſuſpends the proceedings to all purpoſes, 
The Court (after conſulting the maſter) agreed that the pro- 
ceedings were totally ſuſpended by an act of the Court; and 
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term before Lord Kenyon, the fame evidence was given as 
on the ſecond trial, with this difference, that, when the defen- 
dants deſired F. Hue to get the bill diſcounted, they did not ſay 
' that they would not indorſe-. it. The jury found a verdict for the 
Plaintiffs, which the defendants' counſel moved in this term 
to ſet aſide: but, after arguments at the bar by Bearcroft, Erſkine, 
and Baldwin, in ſypport of the verdict, and Mingoy, and Lato, 


The Court were unanimouſly of opinion hae the rule for 
ſerting aſide the verdict, and for granting a new trial, ſhould be 
diſcharged ; on the ground that, as the defendants had autho- 
rized F. Huet to get the bill diſcounted, without reſtraining his 
authority as to the mode of doing it, they were bound by his 
acts; and that, if it were doubtful, from the converſation which 
paſſed between the defendants and F. Huet at the time when 
they applied to him to get the bill diſcounred, what authority 
the defendants intended to confer on F. Huet in this tranſaction, 
their ſubſequent conduct, in promiſing to pay the bill, was de- 


ASHHURST, BULLER, and GRose, Juſtices, ſaid that, un- 
leſs the evidence on this trial had varied from that given before, 
they ſhould have continued to entertain the ſame opinion which 


Rule to grant a new trial diſcharged. 


(a) Vid. ante, 3 vol. 757. 
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(a) Sheldon v. Baker, ante, 1 vol. 83. 


On a ſubſequent day another queſtion aroſe on the effect of 
the latter branch of the above rule, relative to the ſtaying of 
the proceedings; for, on a ſuppoſition that as the rule was diſ- 
charged the proceedings were not ſuſpended for any other pur- 
poſe than that of diſpoſing of the rule, the plaintiff took an aſ- 
ſignment of the bail bond at the expiration of the time that the 
defendant originally had to put in bail; which | 

Marryat contended was regular. 

Baldwin, contra, ſaid that it was perfectly immaterial whether 
the former rule were or were not diſcharged as far as reſpected 
this queſtion, for that in either caſe the defendant had the ſame 


time to put in bail after the rule was diſcharged as he had be- 


fore: the rule ſuſpends the proceedings to all purpoſes. 
The Court (after conſulting the maſter) agreed that the pro- 
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| they 


IN THE THIRTY-FIRST YEAR OF GEORGE. Ill. | 


they made this rule abſolute to ſet aſide the aſſignment of the 1791. 


bail _ as OG been mace too ſoon.” | LE 


' Fenn and Another againſ Hannon and Others. ow, 
eb. 4th 


N, the third wie of this cauſe 00 at the dumme after laſt If an agent, # 
term before Lord Kenyon, the fame evidence was given as * 3 = 


on the ſecond trial, with this difference, that, when the defen- is 43 | 
dants deſired F. Hut to get the bill diſcounted, they did not ſay counted, b 
' that they would not indorſe-. it. The jury found a verdict for the tobe a * | 
plaintiffs, which the defendants' counſel moved in this term obe, bis em- þ 


ployers are 


to ſet aſide: but, after arguments at the bar by Bearcroft, Erſkine, bound byhis | 
e e eee ee | 
on the other ſide, * +45 | 

The Court were 'unanimouſly of opinion dat the rule for wards diſ- 11 
ſetting aſide the verdict, and for granting a new trial, ſhould be — d TH 
diſcharged ; on the ground that, as the - defendants had autho- 4k | 
rized F. Huet to get the bill diſcounted, without reſtraining his 
authority as to the mode of doing it, they were bound by his 
acts; and that, if it were doubtful, from the converſation which 
paſſed between the defendants and F. Huet at the time when 


they applied to him to get the bill diſcounred, what authority 
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they delivered on the former occaſion. 
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appeal quaſhed the order, and ſtated the following caſe. The 
pauper, being legally ſettled at Hoabe Norton, married the daughter 
of one G. Malings, who was ſeiſed in fee of a cottage in Eating- 
ton, in which he reſided. Immediately upon his marriage in 
1780, the pauper and his wife went to reſide with Malings in 
the cottage; where they reſided for three months, when they 
were removed by an order to Hooke Norton. During the time 
of the pauper's reſidence at Hale Norton, which was about a 
year and an half, an only fon of G. Malings died, upon which 
G. Malings, who was old and infirm, apphed to the pauper and 
his wife to. come and live with him at Zatington, and take care 
of him; and, in order to induce him ſo to do, agreed to con- 
vey the cottage to the pauper. Accordingly by indentures of 


| leaſe and releaſe, dated the 28th and 29th of November 1783, 


G. Malings, in conſideration of 361. therein mentioned to be paid 
by the pauper to Malings, granted, and conveyed, the cottage to 
the pauper in fee. In the releaſe was the following proviſo ; 
viz, Provided always and it is hereby declared and agreed by 
and between the ſaid parties to theſe preſents, and it is their 
true intent, and meaning, that it ſhall and may be lawful to and 
for the ſaid G. Malings to live, inhabit, dwell in, and accupy, the 
the ſaid cottage or tenement with the appurtenances as be beretofore 
has done, and now does, for and during the term of his natural life ; 
atiy thing hereinbefore contained to the contrary thereof in any 
wiſe notwithſtanding.” No money was paid by the pauper to G. 
Malings at the time of the execution of the deed, as a confideration 
for the purchaſe ; but the premiſes were then of the full value 
of 30 l. Immediately after the deed was executed the pauper and 
his wife went to reſide at Eatington with G. Malings at this houſe, 
ſo conveyed, and reſided there with him till they 'were removed 
by the preſent order In 1785 a mortgage of the cottage was 
executed by the pauper for 12/.; the whole of which he re- 
ceived. In May 1790 a conveyance of the cottage was execu- 
ted by the pauper and. G. Malings to W. Harris in fee; 311, 
part of the conſideration money were received by the pauper, 
and the remaining 3/. were paid to G. Malings. The court of 
quarter ſeſhons were of opinion that there was' no fraud in any 


part of the tranſaction. 


A rule having been obtained on a a day to ſhew cauſe 
why the order of ſeſſions ſhould not be quaſhed ; 
Caldecott, Romilly, and Willis, were now called upon to ſupport 


their rule. Furſt, No title to the pon of the cottage paſſed to 
4 the 
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the pauper by the conveyance from his father-in-law, but merely 
the reverſion, expeQant on the death of the father, becauſe the 
latter reſerved to himſelf the occupation of the whole, during 
his life, in as ample a manner as he enjoyed it before. If the 
father were entitled to occupy c, as before, the ſon-in-law 
could only be an inmate or a lodger; he could have no right 
but by the father's permiſſion, otherwiſe the father would not 
occupy as he had done before, for before he had the ſole and 
excluſive poſſeſſion. The word “ occupy” was uſed in the 
proviſo in a larger ſenſe than the preceding words © live, in- 
habit, and dwell;” for not only the cottage but the appurte- 
nances alſo were reſerved, which mean the whole profits. The 
word © occupy” will of itſelf carry the whole profits. Man- 
ning's caſe; 8 Rep. 95. b. If it be ſaid that the father-in-law 
could not alien the eſtate, and that he mult enjoy it himſelf, 
{till it is an eſtate for life. In Co. Lit. 42. a. it is ſaid that * if a 
man grant an eſtate to a woman dum ſola fuit, or durante vidui- 
tate, or as long as the grantee dwell in ſuch a houſe Cc; in all 
| theſe caſes the grantee hath in judgment of law an eſtate for life, 
determinable c.“ If there were any doubt on the terms of 
the deed, the ſubſequent conduct of the parties ſhews what their 
intention was in making this conveyance ; for the father-1n- 
law and the pauper both joined in a fale of the cottage in 1790, 
under the idea that they had both a legal intereſt, the former a 
life-eſtate, the latter the reverſion. Then if the father had 
the right of occupation of the whole for his life, the ſon had no 
right of preſent poſſeſſion, and conſequently could not gain a 
ſettlement. The father indeed might have gained a ſettlement 
by reſiding in the cottage; R. v. Wodbourn ; Burr. S. C. 785; 
and R. v. Natland; ib. 793; but it cannot be contended that the 
ſon could alſo. But, Secondly, this was not a purchaſe for 300. 
bond fide paid under the ſtat. 9 Geo. 1. c. 7 JJ 5.(a); for no money at 
all was paid; neither was the pauper's intereſt in the eſtate worth 
30 l. after deducting the father's life-eſtate (5). But though no 
money was in fact paid, it was intended to be a money conſidera- 
tion only, and not of blood or natural affection. This is not like 
the caſe of R. v. Afton Underhill (c): There the confiderations were 
marriage and natural love and affection, and the eſtate was con- 
veyed by the father to his daughter and her huſband, and to 


(a) But chat ſtatute only ſays, that ſuch (5) This did not appear in the caſe ; but 


a purchaſer ſhall not have a ſettlement for | it was admitted by the counſel on the other 
a longer time that he ſhall inhabit in ſuch | fide. 


eſtate, See the ſtate of the cale, (c) E. 24 Geo. z. 
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1791. their heirs for ever; whereas this is a conveyance in confidera- 

— Zion of money only, and the eſtate was conveyed to a ſtranger, 
| The Kine the huſband of the daughter, and not to him and his wife 
The Tobabi- jointly. bal, 


EArIN G Tow. 


Bearcroft, and Morrice, in ſupport of the order of ſeſſions, in 
anſwer to the firſt point, contended that the pauper took a pre- 
ſent intereſt by the leaſe and releaſe. The former part of the 
deed paſſed a fee to him; and the ſubſequent proviſo only re- 
ſerved to the father-in-law a liberty to refide in the cottage dur- 
ing his life; but there was no reſervation of any eſtate to him. 
It is not pretended that the words live, inhabit, and dwell in”, 
reſerved any eſtate ; neither is there any ſuch technical ſenſe an- 
nexed to the word © occupy” as is ſuppofed. All the words are 
here uſed as ſynonimous ; and it might asKyell be faid that the 
words © inhabit and dwell in” have a mare extenſive ſignifica- 
tion than the firſt word © live,” as that the laſt word * occupy” 
has a greater meaning than the words preceding it. It is not 
neceſſary to contend that the pauper had a preſent right of poſ- 
ſeſſion to the 2whole ; it is ſufficient if he had a right to reſide in 
any part. The very inducement to the father-in-law to enter 
into the contract was, that the pauper ſhould immediately refide 
in the cottage; the right of preſent poſſeſſion was granted to 
him for the purpoſe of ſecuring his reſidence there; and the 
object of all parties would be defeated by his being removeable 
from thence. But if the proviſo be to operate as a grant, or 
rather as a reſervation, , the whole to the father, then it is re- 
pugnant to the prior grant, and therefore void. For when two 
clauſes in a deed are ſo totally repugnant to each other that 
they cannot both take effect, the latter muſt be rejected. 2 Ro. 
Abr. 455. As to the other queſtion, this is not a purchaſe 
within the ſtatute 9 Geo. 1.; becauſe © purchaſe” in that ſtatute 
is confined to caſes where a pecuniary conſideration is paid. 
R. v. Marwood. Burr. S. C. 386. Now this was either a gift, 
or a marriage ſettlement. It being ſtated that no money was 
paid, (if the Court can conſider ſuch evidence admiſſible) it may 
be conſtrued to be the former, as it was a conveyance by a father- 
in-law to his ſon-in-law ; and there is no pretence to impute 
fraud to the tranſaction, for it is expreſsly negatived by the 
caſe. Or it may be ſaid to be a marriage ſettlement; and 
that there was the conſideration of love and natural affection, 
which takes chis caſe out of the ſtatute. But if the Court can- 
not take notice of any other conſideration than that which is 


expreſſed in the deed, then it muſt be conſidered to be a pur- 
chaſe 
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chafe for more than 3o/. paid, for no evidence ought to have 
been admitted to prove the contrary. Fiſher v. Smith, Moor, 
7 | 5 | 

Lord Kenyon, Ch. J. The material queſtion here is whe- 
ther by the conveyance by leafe and releaſe an immediate eſtate 
in poſſeſſion was veſted in the releaſee; for it is admitted that, 
unleſs it conveyed an eſtate of preſent intereſt, the pauper did 
not gain a ſettlement by refiding in Eatington. It has been con- 
tended that, the former part of the releaſe having conveyed a fee 
to the pauper, the ſubſequent proviſo is ſo totally repugnant to 
it that it muſt be rejected. But an eſtate for life to one is not 
totally repugnant to, but confiſtent with, an eſtate in remainder 
to another. And it cannot be contended that the proviſo muſt 
be rejected becauſe It ſtands laſt in the deed, and reſtrains the 
eſtate before created; for in all deeds of ſettlement, where uſes 
are firſt limited, variqus powers, exceptions, and different modi- 
fications of them, which are to ariſe as ſhifting uſes, are after- 
wards introduced. Then if it be immaterial in whar part of 
the deed the proviſo is inferted, (and indeed it is ſo,) the fair 
conſtruction of the whole deed, taken together, is that an eſtate 
for life was reſerved to the father, and an eſtate in remainder 
granted to the pauper. If this queſtion had depended on the 
firſt words in the provifo, I ſhould have thought that they 
would have been ſatisfied by determining that only a hberty to 
inhabit the cottage was reſerved to the father: but the word 
«* occupy” carries the intereſt reſerved ſtill farther, and ſhews that 
the whole eſtate was intended to be reſerved to him. And if we 
were to go into the ſubſequent tranſaQion, it is manifeſt that 
this was the intention of the parties; for the father joined with 
the ſon-in-law in making the conveyance in 1790, which ſhews 
that the parties themſelves conceived that they had a power to 
convey. If ſuch be the conſtruction of the conveyance, the 
eſtate in remainder was not come into poſſeſſion when the order 
of removal was made, and conſequently the pauper had not that 
which was neceſſary to confer on him a ſettlement, namely, a 
preſent intereſt. Therefore it is unneceſſary to go into the 

other point. | | 
. ASHHURST, J. In whatever light this caſe is conſidered, the 
pauper had not fuch an intereſt as entitled him to gain a ſettle- 
ment in Eatington. If this be confidered as a purchaſe for a 
pecuniary conſideration, it was not of the value of 300. after 
deducting the father's life eſtate. But then it was contended, 
3 . that 
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1791. that this conveyance. was made as well in conſideration of blood 
1 N and natural love and affection as of money; and therefore that 
h 
e it does not come within the ſtat. 9 Geo. 1.; even taking that to 


azainſt 


bo: Ü D be ſo, it ſhews what was the intention of the parties, and falls 
Earixcron. in with the conſtruction put on the deed by my Lord, that the 
father only conveyed the remainder to his ſon-in-law expeRupr 
on the determination of his own life eſtate. The word © occupy” 
in the proviſo is extremely material to ſhew that the deed muſt 
have this operation ; for it is a reſervation of the thing itſelf, of 
the whole eſtate. For a licenſe to occupy an eſtate for a particu- 
lar time is a leaſe of the whole eſtate for that time. Therefore 
the ſon-in-law had no right to the poſſeſſion of the cottage du- 
ring his father's life, and 3 did not gain a ſettle- 
ment by living there. 
BULLER, J. The material queſtion is whether, by the 
terms of the proviſo, the father is to be conſidered as having 
reſerved merely the liberty to live in the cottage, or an eſtate 
for life ; and there is no doubt but that the latter was intended. 
Something more was meant than a bare licenſe to inhabit or 
live in the houſe, for the word “ occupy” is added to them; and 
it does not even reſt there, for theſe are followed by other words 
ag he heretofore has done, and now does, for life”. Then how 
did he occupy it before? He had the whole before. If it had 
been intended that the father-in-law ſhould reſerve merely a 
right to live in the cottage, and that the ſon-in-law ſhould alſo 
have the ſame right during the father's life, the former would 
have reſerved a right to inhabit pariicular rooms in the houſe ; 
but he reſerved the whole for his life. The intention therefore 
clearly was that the father-in-law ſhould enjoy the eſtate for his 
life, and that, the pauper {ſhould only take the remainder ex- 


pectant thereon. 
GROSE, J, not being in Court when the caſe was argued, 


gave no opinion. 
c | Order of ſeſſions quaſhed. 


1. HUNTER and Others, Aſſignees of BIANCN ARD and 

| Lewis, Bankrupts, again// Por ers. 
i, after the HIS was an action for money had and received, to which 
19 the defendant pleaded the general iſſue. On the trial 


eſtate, a cre- . 
ditor knowing it, and revding in England, attach the money of the bankrupt abroad, the ner may re- 


cover it in an action for money received to their uſe, 
before 
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before Lord Kenyon at Guildhall a ſpecial verdict was found ; 


which, after ſetting forth the formal parts, (namely, the trading, 
the petitioning creditor's debt, the bankruptcy, the commiſſion, 


and aflignment,) ſtated that the bankrupts before their bank- 


, Tuptcy, were indebted to the defendant on a contract made in 
England, at which time, and alſo at the time of the bank- 
ruptcy and until the aſſigning of the attachment hereafter men- 
tioned, all the parties were reſident in England ; that after the 
iſſuing of the commiſſion of bankrupt, and the making of the 
aſſignment, the defendant, knowing thereof, gave orders to his 
attorney in Rhode land, North America, to attach the effects of 
the bankrupts in that iſland; in conſequence of which the attor- 
ney in May 1795 attached, in the regular way, certain monies 
in the hands of J. and W. Ruſſell, which were due from them 
to the bankrupts at the time of the bankruptcy, and in No- 
vember 1786 obtained in the court of Common Pleas in Rhode 
Nand a regular judgment againſt the bankrupts for 4961. 125. 9 d. 
and coſts; which ſum he afterwards received, and remitted 
to the defendant in England, who claims to hold the ſame to 
his own uſe. The verdict alſo ſtated that the proceedings of 
the court in Rhode and were continued by imparlances from 
May 1785 to November 1786 at the requeſt .of the Rufzlls, in 
order that the bankrupts might have notice of ſuch proceedings. 
This verdict was twice argued ; the firſt time in laſt 7 rinity 
term by Wood for the plaintiffs, and Marryat for the defendant ; 
and in Michaelmas Term by Law for the plaintiffs, and Bower 
for the defendant. But as the whole caſe was ſo fully gone 
into in the ſecond argument, the former one is here omitted. 
Law for the plaintiffs contended, generally, that the bank- 
rupt laws of this kingdom, in every queſtion between reſident 
ſubjects, bind the perſonal property of the bankrupt wherever 
it may be found; which involves theſe three propoſitions ; 
1ſt. That the bankrupt laws do, with reſpect to the perſonal 
property of reſident ſubjects, effect an entire ſubſtitution of the 
aſſignees in the place of the bankrupt as to all his rights and 
powers over the ſame, as well without, as within, the kingdom; 
2dly. That this ſubſtitution or repreſentative character is re- 
cognized by the. general law of nations, which univerſally 
adopts the lex domicilii as the rule in reſpe of perſonal property; 


3dly. But more eſpecially as between ſubjects of this kingdom 


reſident within it, and knowing of the ſubſtitution. The firſt 


propoſition is proved by the words of the ſtatutes 13 Eliz. c. 7. 
Vor. IV. | 3B fo 2. 
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J 2. and 1 J. 1. c. 15. F 13; the latter of which enaQts that 
all debts due to the bankrupt ſhall, by the aſſignment of the com- 
miſſioners, veſt in the aſſignees as fully to all intents and pur 
poſes as if the contracts upon which ſuch debts aroſe had been 
originally made with the aſſignees themſelves: they are declared 
not to be attachable as the debts of the bankrupt according to the 
cuſtom of London, or otherwiſe [which muſt mean according to 
any other cuſtom of attachment.] And the bankrupt is pre- 
cluded from recovering, releaſing, or diſcharging, the ſame. The 
aſſignment 1s, therefore, an executed transfer of all' the bank- 
rupt's rights to his aſſignees, and the repreſentative character is 
as fully veſted in them as the laws of this country can provide 
for. 2d & zd; The next queſtion then [which involves the 
2d & 3d propoſitions] will be upon the extent of our laws on ſuch 
a ſubject, and their general competency to bind the ſubjects of 
this realm, though the property of the bankrupt be not within 
the local limits of their juriſdidtion, but within the limits of a 

foreign juriſdiction. And that will depend in part on the law -r 
of nations. According to Vatell (a), and all the writers on this 
ſubjeRt{b5), immoveable property follows the diſpoſition made by 
the laws of that ſtate wherein it is ſituated, but the ſucceſſion 
and diſpoſition of moveable property is regulated not by the 
law of the country in which it is locally fituated, but by that of 
the owner's patria or domicile whence he came and whither he 
intends to return. And they alſo ſhew that all civil relations be- 
tween parties in their own country are recognized in Foreign ſtates. 
Upon this principle a probate would be granted here upon the 
foot of a foreign probate, in the caſe of a foreigner who died leav- 
ing property in this country. If it be contended that the bank- 
rupt laws are penal in their nature, and that the penal laws of 


one country are not recognized in another (c), it may be anſ 
wered that the operation of the bankrupt laws is two-fold ; and 


this action is brought to enforce the civil, not the criminal, pro- 
viſions of thoſe ſtatutes; the former of which only attach upon 
the property of the bankrupt, to whom as well as to the creditors 
their operation is beneficial. And the law of nations, recog- 


(a) B. 2. c. 7. J. 85. 6. 8. J. 109, 110. 


| lib. 2. tit. 4. J. 1. 5. tom. 3. lib. 20. tit. 4. 
(b) Voet. Com. Lis. 38. tit. 17. % 34. 


de concur ſu hypoth, fimpl. tom 3. lib. 42. tit. 3+ 


Hub. Prælec. part 1. lib. 3. tit. 13. . 21. 
e. 8. J. 4. 
Deni ſart Collec. de 


Hub. 
. Prelec, cap. de conflictu legum. tom 2. lib. 1. 


Lord Kaime's Pr. 59. 6. 3. 
Erſe. b. 3. tit. 9. ,. 4. 
Juriſ. voce domicile. .. 3. & 4. 


tit. 3. fer lotum, Cap. de arreſto reali, tom. 2. 


de ceffione bonorum, lit, 4. quibus ex tauſis in 


eff. ratur. tit. 5. de reb. aud. jud. poſſ. 
tit. 7. de curat. bon. dand. 


() Vid. Ogden v. Folliott, in Error, 
Ante 3 vol. 734 4 Mod. 222, 


nizing 
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nizing the lex domicilii as the governing rule with reſpect to 
moveables, with the exception above mentioned, has been 
adopted by the courts of judicature i in this country. An admini- 
ſtrator, though an alien enemy, as ſuing in auter droit, may 
maintain an action here. Brocks v. Phillips, Cro. Eliz. 684. 
Shin. 3 70. In Thorn v. Wathins (a) Lord Hardwicke laid down 
the rule generally, that debts due in Scotland to an Engliſh ſub- 
ject reſident here, who died inteſtate, were diſtributable when 
recovered according to the laws of England. And he faid the 
queſtion would be the ſame with reſpect to the goods of an 1n- 
teſtate in France, or any Foreign country. And if a foreigner 
died leaving property in this country, it would be diſtributable 
according to the laws of his own country: he alſo ſaid that 
debts followed the perſon, not of the debtor, but of the creditor 
to whom due; and obſerved that the ſame had been before 
ruled by him in Pipon v. Pipon (5), with reſpect to the iſland of 
Ferſey; and by the Houſe of Lords in a caſe arifing on the 
| lunacy of Mr. Morris from Scotland. Again in Burn v. Cole, 
before the Privy Council iſt April 1762," it was determined that 


where a teſtator domiciled in England died, the judge of the pro- 


bate in the plantations was bound by the probate granted here. 
And lately in a caſe of Kilpatrick v. Kilpatrick, July 1787, Lord 
Kenyon, when maſter of the Rolls, upon the ſame principle ap- 
plied the law of Scotland to money in court, upon the Maſter's 
Report, ſtating what that law was. All theſe caſes, and others 
of a like nature collected in Bruce and others v. Bruce, Dom. Proc. 


April. 1790, ſhew clearly that with reſpect to perſonal property 
the lex domicilii and not the lex re: ſcitæ is permitted to prevail. 


Prec. in Chan. 207. and 1 Bro. P. C. 38. S. P. An opinion of 


Lord Talbet's, when at the bar, is ſtated in Beatees (c) on this 
very point, that the effects of a bankrupt in the plantations 
were liable to a commiſſion here, and the right veſted in his 
aſſignees. And this principle was recognized in the fulleſt 
extent by Lord Mansfield in Ballantine v. Golding, M. 24 Geo. 3. 
B. R. (d); where upon a motion to enter an exoneretur on the 
bail- piece, on the ground that the defendant had been a bank- 
rupt, and had obtained a certificate under the great ſeal of 
Ireland, his lordſhip ſaid that it was a general principle that a 
diſcharge by the law of one country would be a diſcharge in 
another; and that he remembered a caſe in Chancery of a 


(a) 2 Vex. 35. Bank, Laws 347. Iſt Ed. 
(4) This is fince 1 in Ambl, 25. (4) Cook's Bank, Laws 347. 1t Ed. 


ceſſio 


le) Lex Merc, 543. Ach edit. and Cook's 
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| cefſio bonornm in Holland, which is a diſcharge an that COUNT! 


having had the ſame effect here. Therefore if Lord Mansfield 
had ever held the contrary opinion, which is imputed to him in 
the caſe of Waring and others v. Knight (a), it is plain that he 
had altered it. But even in that caſe he is reported to have ſaid 
that the aſſignees might recover a debt dye to the bankrupt in 
foreign countries, and that the bankrupt laws would be there 
recognized; which he ſays had been ſo held lately in a caſe at 
the Cockpit. That ſeems to be the caſe of Cleve v. Mills, 275th 
Fuly 1764 (5), wherein his Lordſhip indeed faid that the ſtatutes 
of bankrupts did not extend out of England, but that the aſſign- 
ments under commiſſions were confidered as voluntary, and as 
ſuch took place between the aſhgnees and the bankrupt, but 
did not affect the rights of any other creditors ; which he ſaid 
had been ſettled in Wilſon's caſe, where Lord Hardwicke would 
not interfere to {top the proceedings of particular creditors of a 
bankrupt here againſt his eſtate in Scotland, but ſaid that 
they ſhould have no benefit from the commiſſion here till 
they made the other creditors even with them. Now theſe 
opinions are certainly not reconcileable; for if the aſſig- 
nees were entitled to recover the property of the bankrupt 
abroad, it follows that the bankrupt laws muſt in ſome 
degree extend thither; for they could have no title to recover 
the bankrupt's property there but what was derived from thoſe 
laws. Beſides, the commiſhoners' aſſignment cannot be faid to 
be voluntary in any ſenſe of the word; tor in one ſenſe it is by 
the compuliive force of the Legiſlature, and in the other it is 
clearly for a valuable conſideration. Both Lord Talbot and Lord 
Mansfield recognized the right of ſuit by the aſſignees in foreign 
countries; to admit which 1s to admit the ſubſtitution as made 
by the lex loci, which always takes place as to moveable effects, 
except as far as it is contravened by the municipal laws of thoſe 
countries where the character is to be exerciſed, But in this 
inſtance thoſe laws which ſubje&t the property of A. to be at- 
tached in the hands of B. for the debt of A. warrant no attach- 
ment of the property of C. (for ſuch by the aſſignment 4's pro- 
perty is become) for the debt of 4. What the caſe of captain 
Wilſon was, which Lord Hardwicte is ſaid to have decided, does 
not appear in any of our Reports; though poſſibly it aroſe out 
of the ſame tranſaction as is reported in the printed deciſions of 


(a) Sittings after Hil, 5 Geo, 3. Ce. (8) Co. B. L.1 Ed. 243. 
B, Laws, 2 Ed, 02 13. | g 
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the court of ſeſſions in Scotland, from 1752 to 1756 (a), by the 1791. 
name of Bradſhaw and others, who were the aſſignees of Captain = 
Wilſon v. Fairbolme and others, the attachment creditors: where gg 
it appears that captain Wi//or was domiciled in England, and that Porrs. 
the attachment of his debts in Scotland by Engliſb creditors was 

not ſuſtained againſt the aſſignees. But it does not appear that 

the deciſion of the court of ſeſſion was appealed from in that in- 

ſtance. And what Lord Mansfeld is reported to have ſaid of is 
Lord Hardwicke's refuſing to admit a creditor, who had attach- | q 
ed property in Scotland, to prove his debt under the commiſſion | A 
here, till the other - creditors were put upon an even footing 
with him, might have been the caſe of another creditor of 
Wilſon's, who had a priority upon mmeveable property in Scotland; | 11 
and then indeed the deciſion would be right. Neither does the | 1 
caſe of Le Chevalier v. Lynch () contradict the principle con- 
tended for. That was an action brought by the aſſignee of 
Dormer a bankrupt againſt a foreign garniſhee, who had paid 
money due from him to the bankrupt to a creditor of the bank- 
rupt's under an attachment abroad. Nothing could be more 
clear than that ſuch a perſon who had been compelled by a com- 
petent juriſdiction to pay the debt once ſhould not be compelled 
to pay it over again. Cleve v. Mills (c), and Allen v. Dundas 
(4), went upon the ſame principle. Thoſe caſes differ materially 
from this; for here the action is brought againſt the party receiv- 
ing the money, and that too with full notice of the aſſignment 
under the commiſſion. The caſe of Richards and others aſſig- 
nees of Buchanan and Hamilton v. Hudſon and others (e) was an 
appeal from a decree of the court of chancery in Virginia, brought 
by the aſſignees againſt the executors and repreſentatives of cer- 
tain legatees, entitled to ſums of money left in the hands of the 
bankrupts ſeveral years prior to and at the time of the bank- 
ruptcy. Theſe executors and legatees, for whom Buchanan had 
been a truſtee, had inſtituted a ſuit for the purpoſe of ſtopping 
the bankrupt's effects in the hands of Ferdone and Duncanſon 
agents of the aſſignees, and having ſatisfaction for their legacies 
therefrom; the agents and the aſlignees infiſted on the right of the 
latter, and that the court ought not to hold juriſdiction: That 
court however decreed agfinſt them, and directed the agents to 


(a) Vid. Deng. new Ed. 170. n, 4. (e) At the Cockpit 1762. EP 
(3) Doug] 170. | (f) Cockpit 1785. this was cited for the 
(c), Cockpit 1764. | defendant on the firſt argument. 

| (4) Aate 3 vel. 125, 
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pay over the effects that they had in their hands at the time they 
were ſerved with the proceſs. But this decree againſt the rights 
of the aſſignees claiming the bankrupt's effects in Virginia was 
reverſed by the privy council; and therefore by that deciſion the 
operation of the bankrupt laws on property fituated in another 
country was fully eſtabliſhed, at leaſt as againſt thoſe who were 
ſubject to the dominion of our own laws. As to the caſe of 
Beckford and others aſſignees of Balmer a bankrupt v. Sir B. Turner 
and another aſſignees of Jobn and James Woodbridge bankrupts 
(a), that went on another ground. The firſt queſtion there was, 
whether the attachment law of Jamaica extended to debts con- 


tracted in Great Britain, between merchants reſiding there; and 


2dly, Whether the plaintiffs attaching muſt appear perſonally 
and prove their debt on oath: And a witneſs who was other 
than the plaintiff offering to ſwear was rejected by the judges 
of aſſize. But their judgment was reverſed by the $overnor 
and council, who thereby only decided that an by e by 
another than the plaintiff would be ſufficient, and corflequently 
that the evidence ought to have been received : which judg- 
ment of reverſal was confirmed by the privy council on ap- 
peal; and therefore the other point, whether the aſſignees of 
Woodbridge, ſuppoſing they proved their debt, could recover 
againſt the garniſhees, did not ariſe. There are beſides ſeveral 
deciſions expreſsly in point on this ſubject. In Mackintsb v. 
Ogilvie (b), Lord Hardwicke, Chancellor, granted a ne exeat 
regno againſt one who had obtained arreſtments of a bankrupt's 
property in Scotland. And Lord Mansfield, then Solicitor General, 
ſaid that there had been many inſtances, where, after ſuch arreſt- 
ments and foreign atiachments by creditors, the money had been 
recovered back again by the aſſignees under the commiſſion in 
actions for money had and received. Again in Solomons, attorney 
of the aſſignees of Deneuffoilles v. Roſs (c), where a creditor, 
who had attached a debt in the hands of one Mael Roſe a debtor 
of Deneuffoll ies, coram Bathurſt, J. (ſitting for the Lord Chan- 
cellor, 1764); the money which had been paid into court by the 
garniſhee on a bill of interpleader, and which had been inveſted 
in ſtock, was ordered to be transferred to the curators (aſſignees); 
and a note which the garniſhee had given to the attaching cre- 


ditor to be delivered up and cancelled. In Jollet and Reit veld, 
(a) Cockpit 1785. This was cited for was read by Mr. J. Buller; and afterwards 


the defendant on the firſt argument. by Lord Kenzon in giving judgment. 
(5) Hil, 21 Ges. 2. a fuller note of this (c) H. Bl. Rep. C. B. $33» Bs 


Curators. 
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Curators. v. Deponthier and Baril (a), attaching creditors, where 
Baril and Texter were garniſhees, before Lord Camden 1769, 
where the bill was filed pending the attachment, a perpetual in- 
junction was granted againſt proceeding in the attachment, And 
in Neale and another aſſignees of Grattan v. Cottingham and 
Houghton (b) before Lord Liford, Chancellor, in Ireland, Novem- 
ber 16, 1764, where the garniſhee had been taken in execution, 
and had paid the money attached, in his own diſcharge, the 
plaintifF in · the attachment was compelled to pay that money 
over to the aſſignees. From a review of the above authorities it 
appears clear that however the queſtion may be as between ſub- 
jects of this country and foreigners reſiding in the country where 


the bankrupt's property lies, yet certainly as between ſubject and 


ſubject in this country the courts will not ſuſtain acts done by 
them in direct contravention to the policy of the laws to which 
they owe obedience: And the conſent of every ſubject is virtual- 
ly included in an act of parliament, as was ſaid by Lord Coke, and 
alſo by Lord Mansfield in Wadham v. Marlow (c). Neither can 
it be olfected, that, the right of the defendant to this money 
having Þeen determined by a foreign court of competent juriſ- 
his Court ought not virtually to reſcind their judgment 
by this mode of action; for the proceeding in Rhode land, was 
res inter alios acta; which diſtinguiſhes this caſe from Burrows v. 
Femino (4). For the queſtion as between theſe parties is perfectly 
collateral to the right as between the bankrupt individually 
and the defendant. Nor does it even appear that the aſſignees 


had notice of the attachment. Whereas it is plain that the de- 


fendant was bound by his notice of the proceedings under the 
commiſſion, ſuppoſing that to have been neceſſary to determine 
this caſe. 1 8 | 

Bower, contra. The opinions of foreign juriſts can have no 
more weight here than the learning and eminence of their 
characters as individuals entitle them to; and this Court are 


equally competent to form an opinion upon the law of nations 


as they were, However, the authorities cited do not conclude 
this queſtion : The lex domicilii is by them conſidered to be adopt- 
ed under many reſtrictions. Huberus lays down three axioms ; 
iſt, that the law of every country holds only within the limits 
of it's own juriſdiction. 2d. That all perſons are to be conſider- 
ed as ſubjeds of a ſtate who are reſident within it, whether their 
reſidence be temporary or not. 3dly. That governments ſo far 
act with confidence to each other that they will recognize one 


(a) 1b, 132. n, (3) . (cc) 1b. 437. (4) 2 Str. 733. 
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another's laws provided they do not claſh or interfere with 
their own, or injure their own ſubjects, Therefore where a ſubject 
of one ſtate, having acquired property there, removes with it into 
another, the latter will protect him in the poſſeſſion of it though 
acquired by other means than are allowed in that country; but 
ſtill with the reſtriction before mentioned. And this reſtriction 
extends in many inſtances to contracts as well as to penalties. Mr. 

Juſtice Wilmot ſaid in Robinſon v. Bland (a), that there are num- 

bers of contracts void by the common law which are good in 
foreign countries, as a contract for proſtitution. Moſt of the caſes 
collected in Bruce v. Bruce are caſes of inteſtacies; and there 
the relation of the repreſentative character is acknowledged in all 
civilized countries from motives of policy to induce foreigners to 
reſide and trade there with ſecurity. As to the caſe of Morris, the 
lunatic, whoſe committee was permitted by the Houſe of Lords 
to ſue in Scotland, that went on the ſame principle, conſidering 
the lunatic as civi/iter mortuus; though it is evident that the 
court in Scotland thought otherwiſe. And therefore neither the 
ultimate determination in that caſe, nor in the appeal from 
Virginia, nor the determination by the Chancellor of Ireland be- 
fore the appellate juriſdiction was relinquiſhed, are concluſive au- 
thorities to ſhew to what extent the lex domicilii is recognized in 
foreign countries by independent judicatures upon this ſubject. 
The queſtion ſtills 1s, whether it were not competent to the courts 
of Rhode I/land to rejeQ any notice of the bankrupt laws of this 
kingdom. And mot ſurely this is one of thoſe caſes where, the 
policy of thoſe laws in all their relations being juſtly to be 
doubted, a fair exception 1s afforded to the general rule; and 
where the complete adoption of them muſt neceſſarily interfere 
with the municipal laws of other countries. For if a ſubje& of 
Rhode Iſland had been a creditor of the bankrupts, and had 
even after the commiſſion iſſued here attached property of the 
bankrupts there, it is not to be ſuppoſed that the courts of law 
would have turned him round to ſeek his remedy under the 
commiſſion in this country. It is ſaid that this is a fraud by the 
defendant on the bankrupt laws; but that is begging the queſ- 
tion, It muſt firſt be aſcertained to what extent thoſe laws ope- 
rate, and under what circumſtances property is to be bound by 
them. The diſtinction taken by Lord Mansfield in Cleve v. Mills 
that the aſſignment under the commiſſion was to be conſidered 
out of England as a voluntary aſſignment between the bankrupt 


(a) 1 Blac. Rep. 262. | 
4 | | and 
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and his aſſignees, but did not affect other creditors, ſeems to be 
the true line; and therefore if no other creditor had firſt obtained 
poſſeſſion abroad, the courts there would have lent their aid to the 
aſſignees to collect the bankrupt's debts, They would then have 
ſtood in the ſame fituation as any other creditor. And Lord 
Hardwicke muſt undoubtedly have entertained the fame notion, 
when he imagined that the only relief he could afford againſt 
a creditor who had attached W:lfn's property in Scotland was to 
refuſe to let him prove under the commiſſion here till he made 
the other creditors eyen. With regard to Mackinto/h v. Ogilvie, 
the iſſuing of a writ of ne exeat regno to prevent the creditor 
attaching property abroad belonging to the bankrupt rather 
proves that it was the opinion of the Court that ſuch attachment 
if ſuffered to take place would be effectual, otherwiſe the iſſuing 
of the writ was nugatory : and what was ſaid by the Solicitor 
General was the mere ſuggeſtion of counſel, unſupported by any 
authority. The utmoſt it amounts to was that the caſe paſſed 
ſub ſilentio. And the determination in Wilſon s caſe was ſubſe- 


quent and contrary thereto. Befides, it is admitted that the 


penal laws of one country do not extend to another ; and the 
bankrupt laws are altogether confifcatory in their nature. Nei- 
ther would the ſuppoſed equivalent of a certificate avail in fuch 
a caſe; for how does it appear that the bankrupt's certificate 
would diſcharge his debts contracted in a foreign country, if 
he or his property were to remove within it's juriſdiction. But 
even the civil writers (a) have made a diſtinction, in treating of 
the operation of the lex loci, as to whether the proceeding is in 
perſonam or in rem. The property attached by the defendant 
was within the juriſdiction of a foreign ſtate, who would not 
take cognizance of our bankrupt laws, and the defendant's 


title to this ſpecific property has been ſolemnly determined by a 


Court of competent juriſdiction. It was a judgment in rem, and 
therefore it muſt be taken that the party, in whoſe hands it was, 
had full notice of the proceeding, and made every defence that 
the matter would admit of. And in Galbraith v. Neville (5) Lord 


Kenyon was of opinion that complete credit ſhould be given to 


ſuch judgments. It is alſo worthy of conſideration that if tranſ- 
actions of this nature may be over-hauled, the ſubjects of this 
country will be put in a more diſadvantageous fituation than 
foreign creditors, who will be at liberty to attach the bankrupt's 


(a) Vide Poet, b, x. tit. 56, 57, (i) Vide Dougl. 5. 6. note [+ 21 
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1791. ofogenty: abroad, to the prejudice of our own ſubjects, and with- 
. any benefit to the e 8 eſtate. 

HonTs® \, 9 of} Cur. adv; vuli. 

"1 4 Lord Kenyon, Ch. J. now e, che opinion of the Court. 

In the argument in this caſe many quotations were made from 

the writers on the civil law, which it is not neceſſary to conſider 

| determining this queſtion. _ Generally ſpeaking, it muſt. be 


admitted that perſonal property muſt be governed by the laws 
of that country where the owner is domiciled. Neither do we 
mean to break through the rule that the courts of one country 
ought to pay a proper deference to the deciſions of the Courts 
in another having competent juriſdiction, where the facts on 
which the deciſion was made were fairly diſcloſed to ſuch court. 
But the general queſtion here is whether the aſſignment, which 
was executed by the commiſſioners of the bankrupt, was ſuffi- 
cient to veſt the bankrupt's property in the plantations abroad 
in the aſſignees under the commiſſion; becauſe if it did ſo veſt 
at the time of the aſſignment, it is immaterial to conſider in this 
caſe how far the relation under the bankrupt laws ſhould take 
effect in Rhode land, ſince the aſſignment was executed anterior 
to the time when the attachment ſuit was there commenced. 
Therefore the only queſtion here is whether or not the property 
in that iſland paſſed by the aſſignment in the ſame manner as if 
the owner (the bankrupt) had aſſigned it by his voluntary act. 
And that it does ſo paſs cannot be doubted, unleſs there were 
ſome poſitive law of that country to prevent it. Every perſon, 
having property in a foreign country, may diſpoſe of it in this: 
though indeed if there be a law in that country, dired ing a 
particular mode of conveyance, that muſt be adopted; but in 
this caſe no law of that kind is ſtated, and we cannot. conjec- 
ture that it was not competent to the bankrupt himſelf, prior 
to the bankruptcy, to have diſpoſed of his property as he pleaſed, 
Now the bankrupt ſtatutes have expreſsly enacted that the com- 
miſſioners may aſſign all the property of the bankrupt in the 
molt extenſive words; and therefore on the general reaſon of the 
thing, if there be no poſitive deciſion to the contrary, no doubt 
could be entertained but that, by the laws of this country, un- 
contradicted by the laws of any other country where perſonal 
property may happen to be, the commiſſioners of a bankrupt 
may diſpoſe of the perſonal property of a bankrupt re- 
ſident here, though ſuch property be in a foreign country. 
Then let us conſider the deciſions, which have been made on this 
| og. | 
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ſubject. The caſe of M Inigſb v. Ogitvit(a) agrees with our opinion. | 


There it is to be obſerved that Lord: Hardtwicke, on his being 
told that the defendant in that caſe had not obtained a ſentence 
before the bankruptcy, ſaid, Then it is like a foreign attachment, 
by which rhis Court will not ſuffer a creditor to gain priority, if 
no ſentence were pronounced before the bankruptey.” In ano- 
ther part he intimated a ſtrong opinion that the property in 
Scotland ſhould not be taken by one creditor to the prejudice of 
the reſt of the' creditors here. : And at the cloſe of that caſe the 
Solicitor General obſerved that this preciſe queſtion had been 
determined. But the caſe of Beckford v. Turner was relied on, 
when this caſe was firſt argued, as a determination in favour of 
the attachment creditor : but certainly no queſtion of that kind 
was ſtated among the reaſons ſigned by the counſel, nor was it 
brought in judgment in that caſe; the ſingle queſtion there 
was whether or not the proceedings in the ifland of Jamaica 
were conformable to the mode pointed out by the act of aſſembly 
there, And if it had been ſtated in the reaſons ſigned in that caſe, 


this queſtion could not have ariſen in deciding it. There was in- 


deed a dictum, rather than a decifion, in Wilſon's caſe that the 
aſſignment by the commiſſioners had no other effect than a 
voluntary aſſignment. I believe the doubt in all theſe caſes has 
ariſen from not attending to the meaning of the word © volun- 
tary”. It has been contended that it means © without a valua- 
ble conſideration”: but it is impoſſible to conſider it in that 
light; for in the caſe of a bankruptcy there muſt be a con- 
ſideration : it means the bankrupt's own voluntary act, as con- 


tradiſtinguiſhed from a compulſory act by law. Therefore on 


the reaſon of the thing, even without any authorities, we have 


(a) H. 21 Ges. 2. In Chancery, —** The | this Court will not ſuffer a creditor to 
plaintiff was the aſſignee of a bankrupt, the | gain priority, if- no ſentence were pro. 
defendant a creditor, who before the bank- | nounced before the bankrupty. I cannot 
ruptcy went into Scotland, and made arreſt- | grant a prohibition to the court of ſeſſions: 
ments on debts due to the bankrupt from | but I will certainly make an order on the par- 
perſons there. Upon an affidavit of the de- | ty here to reſtrain him from getting a pri- 
ſendant's having got this money into his | ority, and evading the laws of bankruptcy 
hands, a ne exeat was granted. And a mo- | here. If the gentleman were not going 
tion was now made on the behalf of the de- abroad, I would do nothing; but as he is, I 
ſendant to diſcharge it upon a ſuppoſition | will not diſcharge the writ without his giv- 
that he had a right to the goods as creditor | ing ſecurity to abide the event of the cauſe.” 
by his arreſtments. | . B. The Solicitor General ſaid there 

The Lari Chancellor aſced whether he had | had been caſes where creditars had got a 
ſentence before the bankruptcy, and, beiffg | priority, and after coming here have been 
anſwered in the negative, he ſaid Then | obliged to refund in a court of law in an ac- 
it is like a foreign attachment, by which | tion for money had and received.“ 
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uo difficulty in ſaying that the title of the plaintiffs muſt pre- 


vail. For it muſt be remembered that during the progreſs of 
this bufineſs all theſe parties reſided in England ; that the de- 
fendant, knowing of the commiſſion and of the aſſignment, 
in order to gain a priority, tranſmitted an affidavit to Rhode 
Nand to obtain an attachment of the bankrupt's property there, 
in violation of the rights of the reſt of the creditors, which were 
then veſted : but ſuch an attempt cannot be ſanctioned in a 
court of law. But in addition to. theſe reaſons, the deciſions 
which have been made on this fabje& remove all donbts what- 
ever. It is not neceſſary to go through them, becauſe they were 
mentioned in the argument, and are collected in H. Bl. Rep. C. B. 
131, & 132. 2 Salomons v. Rofs, before Lord Bathurſt; Follet and 
another v. Deponthicn and Barril, before Lord Camden; and 
Neale and another v. Gottingham and another, in Vrelund, before 
Lord Chancellor Zzford. The ſecond of theſe I have reaſon to 
believe was confidered by Lord Camden as a very clear caſe; for 
he did not think it important enough even to make a note of it 
in his book. And although the laſt caſe was not decided in this 
country, yet it was determined by a very reſpectable authority, 
Lord Liferd, aſſiſted by ſeveral of the judges, and that noble 
lord was converſant with the laws of this country, having ſat on 
the bench here for ſeveral years before he went to Ireland: and 
we know alſo that Davis's reports of the deciſions in that country 


are cited as authority here. There are therefore theſe three de- 


ciſions, in addition to the caſe before Lord Hardwicke, in ſup- 
port of our opinion ; and there are none to the contrary, except 


indeed what was ſaid in W/or's caſe, and that ſeems to have 


turned on miſtaking the import of the word © voluntary”. 
|. We are therefore clearly of opinion that the plainiffs are en- 


utled to judgment. : 0 K : 
Judgment for the plaintiffs. 


MAacLELLAN againſt Howard. 


BYRROUGH moved to diſcharge a rule which the defend- 

ant had obtained to plead double, namely, non afſumpfit as 
to the whole, and a tender as to part, which he contended was 
inconſiſtent ; and he relied on the practice, and on Kay ® and 


Patch (a) where this point was ſettled. 


(a) Tr. 27 Geo. 3. B. &. 


4 
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double, and that it might in many inſtances be a great hardſhip 


order to put an end to the ſuit, he had tendered a ſmall ſum. But 
Per curiam. The defendant cannot be permitted to plead 
non afſumpſit to the whole and a tender as to part; becauſe if 
the general iſſue be found for the defendant, it will then appear 
on the record that no debt is due and yet that the defendant 
admits ſomething to be due. And they made the 
Rule abſolute to ſet aſide the rule to wn doulle 


THOMSON againſt RYALL. 


tiel record, which he delivered with a rule to return the 
paper book in four days. This rule expired on the Saturday; 
but the defendant did not offer to return it till the Monday 
morning following before the opening of the Judgment Office, 
when the plaintiff refuſed to receive it, and immediately ſigned 
judgment. A rule having been obtained to > ſhew cauſe why the 
judgment ſhould not be ſet afide.; 
Baldwin now ſhewed cauſe ; and relied on Haſelar v. Anſell (a), 
where it was expreſsly decided that the party 1s bound to return 
the paper book on the fourth day. 


it was held that when a day is fixed for pleading tc, that day is 
- conſidered as continuing till the office opens the next morning. 


complying with che rule on the fourth day; whereas in this caſe 
no ſuch advantage could be gained, becauſe the plaintiff cannot 
have judgment of this term. And the rule laid down in Oxley 
v. Bride ſeems to have been recognized in a caſe (c) ſubſequent 
to that of Haſler v. Anſell, where a judgment of non Pros was 


office before the judgment was actually ligned, though after the 
-expiration of _ the. rule for- bringing it in: and it was compared to 
the caſe of a plea, where if it be not put in on the day the rule 
expires, and the other party does not take advantage of it im- 


(aa) Dungl. 197 (3) Dougl. 67. (c) Minns v. Baxter, anie 1 wol. 16. 
Vox. IV. 3E mediately, 


—". 


: Gibbs, who: oppoſed this in the firſt inſtance, ſaid that it was 
diſcretionary in the Court to grant or to refuſe rules to plead 


on a defendant not to be permitted to-plead in this mode; as if, in 


O a plea of a judgment recovered the plaintiff replied nul 


In that caſe too the defendant actually gained a term by not 


ſet aſide on the ground that the iſſue roll was carried into the 


N 


—_ 


Macutilan 
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How ARD. 


Tueſday, 
Feb. Sch. 


On a rule to 
plead, reply, 
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whom the 
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plying with 
it till the 
morning of 
the fifth day, 
tha adverſe 
party.may 
refuſe to re- 
ceive it, and 


ſign judg- 
meat. 


Marryat, in ſupport of the rule, ſaid that that caſe was realy 
contrary to another in the ſame book, Oxley v. Bridge (b); where 
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B An. c. 9. 
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the public 
charge of 
the pariſh. 
Neither is 
any duty 
payable for 
any conſider- 
ation money, 
unleſs it be 
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mediarely, he may deliver his plea any time before judgment 
is actually ſigned againſt him: now the returning of the paper 


book is as 'a plea, for it is to Ne weg 8. the N. e 


But 
The Court, after obſerving dat! it was Book to reconcile che 


different caſes on this point, faid that the lateſt, that of Haſclar 


v. Anſell, warranted the judgment in this caſe; and that chat 
caſe was decided after conſulting the officer of the court. 
Rule diſcharged. 


The King againſt The Inhabitants of St. | PETROX, 
| in Dar TMOUT 1. 


W O juſtices removed Ann Hambling and her two children 

| from St. Petrox in Dartmouth, to Slapton, both in the 
county of Devon. The ſeſſions on appeal quaſhed that order, 

ſubject to the opinion of the Court on the following caſe. | 

Fobu Hambling the father of the pauper's huſband Jabn umb 
ling deceaſed, having been told by the pariſh-officers of 7 ball, 
TY they would give him 205. £0 bind out his ſon an apprentice 
if he would find a place for him, did in Ju 9 1 768 agree with 
Mary Hayne widow, who occupied a farm in Slapton, to bind 
his ſon Jobn Hambling deceaſed, then aged about cight years, an 
apprentice to Richard Hayne, ſon of Mary Hayne, who was then 
between the age of 14 and 15, and was then relident in his 
mother's houſe as a part of her family, and had no habitation 
or buſineſs of his own. When this agreement was made be- 
tween Hambling the father and Mary Hayne, they alſo agreed 
that he, Hamling ſhould pay to Mary Hayne 207. as a conli- 
deration for ſuch apprenticeſhip, but it did. not appear that 
Mary Hayne knew that any promiſe was made by the overſeers 
of Townflall to Hambling, with reſpec to the 5 of any 
money to him for this purpoſe. Hambling the father afterwards 
received 20 3. from the churchwardens and overſeers of Town- 


Hall, 5 5. of which he paid to Mary Hayne, and promiſed to pay 


given to the her the reſt at 5 6. a cime, but applied the remaining 15 s. to his 
— own uſe.” It appeared by the indenture of el ne. dated 
apprentice. 21ſt Fuly 1768, that John Hanibling, the ſon, of his own free will 


and with the conſent of his farher, voluntarily bound himſelf ap- 
prentice to Richard Hayne of Slapton till he ſhould attain the age 
of 215 to learn the art of huſbandry. 1 his ä was ſigned by 

* 1 8 Handling 
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Hambling the father, and Hombling the ſon, and by Richard Hayne; 1791. 
and was ſtamped with an half crown ſtamp (a), but had no ſtamp 
thereon for che confideration money. © Sometime in April pre- The Kine 
vious to the date of the indenture, F. Hambling the father re- The 2E 
ceived from the pariſh of Toꝛonſtall five ſhillings as need money, 30 N of: 
he having applied for relief. The caſe alſo ſtated that J. Ham- 8 
Bing the ſon lived in Mary Hayne's houſe in Slapton, till he was 
20 years old, 

Morris, and Clapp, in ſupport of the order of ſeſſions, admit- 
ted that no advantage could now be taken of the infancy of the 
maſter, for that only rendered the indenture voidable, but con- 
tended that it was void for want of the additional ſtamp, requir- 
ed by the ftatate of Anne (b), denoting the 6 d., duty on the con- 
fideration money. For though the 205. were not actually paid, 
yet part of the ſum was, and the remainder was agreed to be 
paid; and the ſtatute attaches on all conſideration money © paid, 
agreed, vr contrafted for.” And the mother of the infant muſt 
de confidered as the agent for her ſon in receiving the 5 5. and 
agreeing for the remainder ; for it cannot be denied but that 
the acted as agent for her fon in ſome part of the tranſaQion, and 
then ſhe muſt be ſo confidered in every part; and the 35th ſection 
ſpeaks of money given to, or 10 the we of; the maſter. But if 

| ſhe be not taken to be the agent for her fon, then it was only 
à nominal and colourable binding to the fon, but ſubſtantially 
a binding to the mother, in which cafe this was a fraud on the 
revenue laws, and the whole contract fais. And though, where 
fraud conſiſts merely i in matter of fact, the ſeſſions muſt find 
the fraud, yet that is not neceſſary where the fraud is an infer- 
ence of law, or a compound of fact and of law. Neither does 
this cafe come within the ſubſequent proviſo (e) in the ſtatute, 
which exempts from this duty all money given with apprentices, 
« who are placed out at the common or public charge of any 
Pariſb, or by or out of any public charity.” For the latter there 
is no pretence in this caſe, and the former only relates to com- 
pulſory bindings under the ſtat. 43 Elia. c. 2; for there is no 
other binding of a pariſh apprentice than that by the pariſh-of- 
ficers with the conſent of two magiſtrates. Now this was not a 
binding of that deſcription ; and there cannot be any conſtruc- 

Tive binding under that act, for neither the magiſtrates or the 
pariſh officers can delegate their duty or their truſt to any other 
perſons. If then the duty of ſixpence in the pound were pay- 
able for this conſideration er 0 the indenture is abſolutely 


@ Which was then the proper hemp, (2) g Aa. 0. 9. 7 5 ; * 92 your | 
— — | void, 
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1791. „void, and not available in any court or place, or. to * pur- 
— poſe whatever; ſect. 39. 

_The-Kixe Lens, and Egſt, contra, were a by the Court. | 
The oha Lord Kenyon, Ch. J. It has been very properly admitted that 

ter Ol this indenture of apprenticeſhip was not. abſolutely yoid, on ac- 

count of the infancy of the parties, but only voidable, and that, 

unleſs there be ſome other objedion, the pauper is entitled tothe be- 

nefit of the apprenticeſhip. But it has been contended chat it is void 

on another ground, namely, for the want of an additional ſtamp 

for the conſideration money of 204. given with the apprentice, and 

that this does not come within the proviſo, in the ſtatute of Anne, 

relative to ſums given with apprentices at. the public charge of 

any pariſb, or by or out of any public charity. But I think there is 

no foundation for the argument, We muft confider this to be a 

fair binding to the ſon, becauſe the ſeſſions have not ſtated that it 

was fraudulent. Then if it were, as it profeſſed to be, a bind- 

ing to the ſon, and not colourably to the mother, the | ſtatute re- 

quires no duty for the conſideration money, even though the 

money were not raiſed at the charge of the pariſh. The act of 

parliament, taking it altogether, undoubtedly impoſes the duty on 

money paid to the maſter or miſtreſs only; for it ſays, © that 

every maſter, or miſtreſs, 40 or with whom, or to whoſe uſe, any ſum 

Hall be given, paid, ſecured, or contracted, for or in reſpect of any 

ſuch apprentice c.“ Now here the maſter did not receive the 

money which was given with the apprentice, but for reaſans 

(not here ſtated) his mother received it; and it is not ſtated. that 

| ſhe received it as agent for ber ſen. But even ſuppoſing. that the 

maſter had received or contraRed for the conſideration money, it 

was not ſubject to the dutyimpoſed by the ſtatute of Anne, becauſe 

it was money raiſed at the common and public charge of the pariſh 

of Toxwnſtall, and as ſach.it comes within the proviſo in that act. It 

vas aſſumed, in argument, as a propoſition that there can be no 

binding of any. pariſn apprentice within the meaning of this 

Proviſo, unleſs it be a. compulſory binding under the 4.3 of Eliza- 

beth, with the concurrence of two magiſtrates. But that cannot 

be the conſtruction of that ſtatute; for one of the purpoſes of 

fraiſing rates for the relief, of the poor was to put out children ap- 

Prentices, at. the expence of the pariſh. That is not reſtrained 

to the caſe of a compulſory: binding, which is under a ſubſequent 

e. And. the ohject of that act is as well anſwered by a bind- 

Ing with the conſent. of che parents as by a compulſory binding 

| without their interference. All that is required. is that the 

binding ſhould be obli igatory on the rho. If the parents diſ- 

| charge 


= 
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_ charge their duty to their children, then there is no neceſfity for 
the interference of the magiſtrates and parith officers : but if the 
parents neglect their duty, or are not able to procure maſters, then 

the pariſh. officers are bound to interpoſe, and they ſtand in loco 
parentum. Then in this cafe the conſideration money was advan- 
ced by the pariſh officers; it came out of a fund excepted by the 
ſtatute of Anne. Therefore on both the points, firſt, that there 


was no money for which any duty was payable under any cir- 


cumſtances, or ſecondly, (if there were) that it was excepted in 
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this caſe, as the money was paid at the public charge of the 


- pariſh, I ara, of opinion that the pauper gained a ſettlement in 


Slapton by ſerving under this indenture; and conſequently that 
the order of ſeſſions ſhould be quaſhed. 
As HHURST, J. It is not neceſſary to go into the firſt ob- 


jection, that the money was paid to the maſter of the apprentice, 


and not to his mother, becauſe the other objection is deciſive, 
namely, that this money was paid out of the public fund of the 
pariſh. Though the Legiſlature, in paſſing the ſtatute of Elixa- 
beth, might have chiefly provided for the caſe of a compulſory 
binding, yet it cannot be ſuppoſed that that act does not extend 
to voluntary bindings at the public charge of the pariſh. This 
was a binding at the public expence of the pariſh, and therefore 


comes within the exception in the ſtatute of Arne. 
Gros, J. (a). declared himſelf of the fame opinion. 


Order of ſciions quaſhed. 
(a) Abſent Buller, J. 
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HE pauper E. Chandler, and his wife, were removed from 
Collingbourn Ducis to Collingbourn King ſton; the Seſſions, on 
3 quaſhed the order of juſtices, and ſtated the following 
caſe. 
The pauper (E. Cbandlur,) was born in Collingbourn King flor, 
when. his father and mother were reſiding there under a certifi- 
cate from -Froxfield. At the age of 19 he was hired. for a year 


to ſerve T. Childs of Buckbolt Farm, as à carter, which he ſerved 


accordingly. Buckbolt Farm is extraparochial; is not a townſhip 
or vill; and has no pariſh officers. After the pauper had ſerved 


the year at Buckbolt, he returned to Collingbourn King fon, and 


then, being unmarried, under age, and not having done any act 


IWeineſay, 
Feb. 19th. 


The infant 
ſon of a per- 
ſon, living at 
A. under a 
certificate, 
ſerved a year 
at B. (an ex- 
traparochial 
place)undera 
yearlyhiring, 
and then re- 
turned to A. 
under 21, 
where he was 
hired, and 
ſerved a 
year; it was 
held that he 
gained no 
ſettlement in 
4. 
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to gain a ſettlement in his own right, further than as aforeſaid, 
he was hired to, and ſerved, S. Andrews of that pariſh/for a year-. 
The court of ſeſſions, being of opinion that the pauper was not 
emancipated, and that the certificate was not diſcharged ſo as 
to enable him to gain a ſettlement in Collingbourn King flon by 
_— and ſervice, quaſhed the order of the two juſtices. 

| Caldecott, Litchfield, and Durnford, in ſupport of the order of 
ſeſſions, were ſtopped by the Court. 

Le Mgſurier, contra, ſaid that the queſtion as to whether the 
certificate was diſcharged depended on the queſtion whether the 
pauper had any intention at the time he quitted Collingbourn 
King ſlon of returning thither again; for if he did not ſo intend, 
the certificate as to him was diſcharged, according to Rex v. 
Newington (a); and then he was in a capacity of gaining a ſubſe- 
quent ſettlement in that pariſh when he returned, which he did 
by hiring and ſervice. Now if he had gone in the mean time 
to any pariſh, inſtead of Buckholt, and hired himſelf as he did 
there for a year, it is not pretended but that for the purpoſe of 
diſcharging the certificate, he muſt have been ſaid to have quit- 
ted Collingbourn King ſton without any animus revertendi : then the 
mere circumſtance of Buckholt being an extraparochial place can- 
not make any difference ; for the inference from his acts of his 
intention to leave his father's family and look out for another 
home for himſelf muſt be the ſame in both caſes. And, therefore, 
though he could not gain a ſettlement in Buckbelt, yet it was 
competent to him on his return to gain one in Collingbourn Ring- 
But if it be contended that this 
muſt depend on the queſtion of emancipation, it is to be obſerved 


that it differs materially from all the caſes wherein ſons have 


been held not to be emancipated. 'The determinations on this 
point have proceeded, not on the fact of infancy, but, on the 
broad ground of the ſon's having ſeparated himſelf from the 
father's family. In all thoſe caſes the father put the ſon out 
either to ſervice or apprenticeſhip ; here the ſon put himſelf 
out, In R. v. Stretton (6), the father put the ſon out and received 
his wages, which brought the caſe within the obſervation made | 
by Buller, J. in R. v. Witton cum Twambrookes (e); that the ſon 
remained under his father's power the whole time. In that caſe 
alſo Lord Kenyon remarked, upon the caſe of #alpole St. Peter's 
(4), that going for a ſoldier was an emancipation, becauſe it was 
contracting a relation inconſiſtent with his remaining a depend- ' 


ent member of his father's family. Now that reaſon holds 
| (4) Bar, S. c. 638. 


(c) Ante 3. vol. 356. 
5 equally 
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equally in the preſent caſe; for the relation of a ſervant which 
the pauper contracted to another maſter, 1s juſt as inconſiſtent 
with his dependence on his father, as his enliſting for a ſoldier 
and ſerving the Public. In R. v. Pelham, as it is reported in 
Bott (a), 130. this very queſtion ſeems to have been decided, 


Lord Kenyon, Ch. J. It is extremely clear that, if the pau- 
per had ſerved a year under a yearly hiring in Collingbourn King- 
fon, before he went to Buckbolt, he could not thereby have 
gained a ſettlement in that pariſh while the certificate was in 
force, on account of the ſtatute of William. It is equally clear that 
if Buckholt had not been an extraparochial place, his ſervice un- 
der the hiring ſtated in the caſe would have diſcharged him 
from the protection of the certificate in Collingbourn King flon ; 
becauſe then the certificate, which aſſerted that he was ſettled in 
Froxfield, would not have been true in fact, inaſmuch as it would 
in. that caſe have been ſuperſeded by a ſubſequent ſettlement. 
But Buckholt not being a pariſh wherein a ſettlement could be 
gained, the queſtion is, whether by any, and what means, the 
certificate as to this pauper was .diſcharged. In caſes of this 
kind, where the deciſions of thi 
ments of the magiſtrates, it is 
ſhould be conſiſtent. Now I am 


Ar able to diſtinguiſh this caſe 


from the principle laid down in R. v. Witton cum Twambrookes. It 


was there held that a perſon under age, who after being abſent 
from his father's family for a conſiderable tume, returned to it 
before he was an adult, or married, and before he had acquired a 
ſettlement for himſelf, was not emancipated, but was entitled to 


the benefit of his father's ſettlement. So in this caſe the ſon re- 
turned before he had attained the age of 21, not having gained 
any ſettlement for himſelf diſtin from that of his father, nor 


having become the head of a family, and therefore this caſe muſt 
be governed by that of Witton cum Twambrookes. The diſtinction, 
which has been attempted to be taken between ſome of the for- 
mer caſes and the preſent, that here the ſon put himſelf out to 
{ervice, is not material; for till the age of 21, not having done 


either of the acts above alluded to, he continued a part of his 


father” s family. 
 ASHHURST, J. and {b) Gross, J. of the ſame opinion. 


Order of ſeſſions confirmed (c). 


(a) Bur this caſe is alſo FEED by Sir | pariſh, could gain a fettlement by * in 
FJ. Hr. 1147. who argued the caſe himſelf; | ſuch other pariſh, 

and who ſtates the queſtion to have turned (5) Abſent Buller, J. 

ſolely on the conſtruction of 12 Han. c. 18. (cc) Lid. R. v. PII H. 25 C. * 
whether the apprentice of a certificated per- Cad. 

ſon, aſſigned to a ſecond maſter in another | 
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enacts that 
all perſons 
going: on 
ard ſhips 
coming from 
infected 
places ſhall 
obey ſuch 
orders as the 
king in coun- 
cil ſhall make, 
without an- 
nexing any 
particular 
puniſhment ; 3 
the diſobedi- 
ence of ſuch 
an order 1s 
an indictable 
offence, and 
puniſhable as 
a miſdemean- 
or at com- 
mon law. 
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| "The KN G ien Jauss HAAR 8. 


\H1S was an information by the Attorney General; the 

third count of which ſtated that in Fuly 1782, an order 
was made by the king in council, whereby it was ordered that, 
if any pilot, or other perſon, ould go on board any ſhip or 
veſſel obliged to perform quarantine, ſuch pilot or other perſon 
ſhould' perform quaranting in like manner as any perſon coming 
in fuch ſhip or veſſel ſhould be obliged to perform the ſame ; 
that the order was publiſhed in the Gazette in the ſame month, 
and has ever fince been in force; that the defendant, well knowing 
the premiſes, but having no regard to the laws and ſtatutes of this 
realm, afterwards, on the 8th of June 1788, c, with force and 
arms went on board a certain ſhip called The Stephen, which 


was obliged to perform quarantine, in order to conduct the ſame 


into the port of Briſtol, and did not perform quarantine in like 
manner as any perſon coming in the ſaid ſhip or veſſel was 
obliged to perform the ſame, but that the defendant on the 14th 


June 1788, with force and arms, unlawfully quitted the ſaid ſhip 
| by going on board a certain other ſhip or veſſel in a certain place 
within his majeſty's dominions, before the ſhip (Stephen; had 


fully performed and been diſcharged from ſuch quarantine; he 


the ſaid defendant not being in any manner, or in any caſe, or 
by any licenſe, directed or permitted by any order made by his 


majeſty in council fo to do; in contempt tc; to the evil example, 
Oc; againſt the peace &c; and alſo againſt the form of the 
The fourth count differed from the former in this 
reſpect only, that this charged the defendant with quitting 
The Stephen, by going on ſhore in a certain other place within his 
majeſty's dominions tc. 

At the Sittings at We/imin/ter before Lord Kenyon the defend- 
ant, who was a pilot, was found guilty. - 


It is enacted by the 26 Geo. 2. c. 6. / 1. That all ſhips, and all 
perſons, and goods, on board, coming into any port in England ; 


&c, from any place where the king with the advice of his privy 


council ſhall judge it probable that the infection may be brought, 


thall be obliged to make quarantine in ſuch place, for ſuch time, 
and in ſuch manner, as ſhall be diredted by order by the king 
in council Vc; and that until ſuch ſhips, perſons, and goods, 
{ſhall have reſpea ively performed ſuch quarantine, no ſach perſon, 
goods, or merchandizes, or any of them, ſhall come or be brought 


on Work, or go or be put on board ** other ſhi Þ. © or veſſel in 


3 


any 
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any place within his majeſty” 8 dominions, unleſs 3 in ſuch man- 
ner, and in ſuch cafes, and by ſuch licenſe, as ſhall be directed 
or permitted by ſuch order, or orders, made by his majeſty, Vc, 


in council as aforeſaid; and that all ſuch ſhips, and the perſons, 


or goods, coming or imported in, or going or being put on board 
the ſame, and all ſhips, veſſels, boats and perſons receiving any 


rules, and -direfions,” concerning quarantine, and the prevention of 


infection, as have been or ſhall be made by bis majefly &c, in council, 
and notified by proclamation, or publiſhed in the London Gazette 


as - aforeſaid. By the fifth ſection it is enacted, That if any 
commander, or other perſon having charge of any ſhip liable to 
perform quarantine, having notice thereof, ſhall himſelf quit, 
or ſhall knowingly permit or ſuffer any ſeaman or paſſenger 
coming in ſuch ſhip to quit ſuch ſhip, by going on ſhore, or by 
going on board any other ſhip, before ſuch quarantine ſhall be 
fully performed, unleſs in ſuch caſes and by ſuch proper licenſe 
as ſhall be directed or permitted by ſuch order or orders made or 
to be made concerning quarantine, and the prevention of infec- 
tion as aforeſaid ; or in caſe any commander, or other perſon Cc, 
ſhall not, within convenient time after due notice given for 
that purpoſe by the proper officer, cauſe ſuch ſhip, and the lading 
thereof, to be conveyed into the place or places appointed for 
ſuch ſhip and lading to perform quarantine reſpectively; then, 


and in every ſuch caſe, every ſuch commander, Vc, for 


every ſuch offence ſhall forfeit 5oo/. one moiety to the 
king, and the other moiety to him or them who will ſue for 


the ſame ; and alſo if any perſon ſhall /o quit ſuch ſhip, by going 


on ſhore, or by going on board any other ſhip, contrary to the 


true meaning of this act, it ſhall and may be lawful for all per- 


ſons whatſoever, by any kind of force and violence, to compel 
ſuch perſon to return on board ſuch ſhip or veſſel ; and every 
fuch perſon ſo quitting ſueh ſhip or veſſel ſhall for every ſuch 
offence ſuffer impriſonment for fix cn and fhall alſo for- 
feit 200/. 

The Attorney General, and ene now prayed for ha judg- 


ment of the Court; which chey ſaid was diſcretionary, under the 


firſt ſeQion of the ſtatute, as in the caſe of a miſdemeanor at 
common law. For though when an act of parliament creates a 
new offence, and in the ſame clauſe gives a ſpecific -puniſh- 
ment, the Court have no diſcretion, but muſt. infli& that puniſh- 


ment; yet when the offence is created by a ſeparate ſubſtantive 


Vol. IV. | 36 clauſe, 


goods or perſons out of the ſame, ſhall be ſubject to ſuch orders, 
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clanſe, the Court may give à general judgment for that offence, 
as in the caſe of a miſdemeanor, notwithſtanding there be ano- 
ther ſection in the ſame ſtatute, giving a ſpecific puniſhment. 
Now this cafe falls within the latter deſcription; for the firſt 
ſection is merely mandatory ; at commands perſons going on 
board particular ſhips to obey ſuch order wp king in councd 
ſhall make, without directing any particular puniſhment for the 
diſobedience of that order: then it follows that the diſobeying 
ſuch order is a miſdemeanor, for which the Court may give a 
general judgment of fine, or impriſonment, or both. This is 
not like the caſe of R. v. Lookup (a), which was a conviction on 
the 9 Ann. c. 14. / 5; for there the ſame clauſe, which created 
the offence, directed the mode of proceeding, and gave a ſpecific 
puniſhment. Or the Court may give judgment for the ſix 
months impriſonment under the fifth ſection, which puniſhment 
cannot be inflicted in any other mode af proceeding; for if a 
.common informer were to bring a popular aQion, he would 
only recover the penalty. 


Garrow, for the defendant, faid that the puniſhment of ſix 
months impriſonment directed by the fifth ſection was for a 


different offence from this, and applicable only to thoſe per- 
ſons who came in the ſhip from the infected place; and that it 
was not enacted by the firſt ſection that the party ſhould be ſub- 
ject to the penalties in the act of parliament, but mexely to /uch 
order as the king in council ſhould make. He ſuggeſted a 
doubt whether any puniſhment could be inflicted on this de- 
fendant, becauſe he did not quit the ſhip till three days before 
the expiration of the quarantine, and the boat in which he 
went when he left the ſhip did not reach land till after the 
time was actually expired; but he obſerved that (if the de- 
fendant were liable to any puniſhment) the offence of which 
he had been guilty was not only very inferior to that of 
the perſons who came from the infected place and broke quaran- 
tine, and for which the fix months impriſonment was inflicted, 
but the moſt trifling of which he could be guilty under this act 
of parliament. 

Lord KENYON, Ch. J. By the farſt ſeclion in this at of 
parlament the king is authoriſed to make ſuch orders in council, 
reſpecting perſons going on board ſhips. which come from in- 
fected places, as he ſhall be adviſed. Now. this indid ment 
Nates that the king in council made an order in purſuance of 

| | () Str. 1048. 
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this at, which the defendant violated; and therefore, without 
-adverting to the other clauſes in this act of parliament, which 
are adapted to other offences, the queſtion is whether or not the 
diſobedience of an order thus made by the king in council be 
not an offence at common law? And moſt unqueſtionably it is. 
This queſtion, or at leaſt the principle of it, does not now ariſe 
for the firſt time. In R. v. Robinſon (a) the defendant was 
indicted for diſobeying an order of maintenance of his grand- 
children. The. ſtatute 43 Elis. c. 2. / 7, enacts that fa- 
'thers, grandfathers, tc, ſhall maintain their children, and 
-grandchildren, &c. in ſuch manner as the juſtices ſhall direct; 
and it annexes the penalty of 20/. per month; to be recovered 
in a ſuramary way by diſtreſs, c, under the eleventh ſection. 
The proſecutor in that caſe however thought proper to prefer an 
indictment againſt the defendant for diſobeying an order of 
Juſtices made upon him; and, after verdict, a motion was made 
in arreſt of judgment, which was argued very ably, on the 
ground that as the act of parliament had annexed a ſpecific 
puniſhment, and preſcribed a particular mode of proceeding, it 
was not an indictable affence. But the Court, after great de- 
liberation, were clearly of opinion that, though the act of par- 
liament had given the juſtices power to make the order, the 
breach of it was indictable as a miſdemeanor at common law. 
.So here, this ſtatute gave. authority to the king in council to 
make the order in queſtion; and the difobeying it becomes an 
indictable offence at common law. 


Asnnonsr, J. It is a clear andeſtabliſhed principle that, when 


a new offence is created by an act of parliament, and a penalty is 
annexed to it by a ſeparate and ſubſtantive clauſe, it is not neceſ- 
ſary for the proſecutor to ſue for the penalty, but he may proceed 
on the prior clauſe, on the ground of it's being a miſdemeanor. 


Now here the defendant has been guilty of a breach of the firſt 


ſeQion of this act of parliament, which expreſsly gave power to 
the king in council to make orders relative to perſons going on 
board ſhips liable to perform quarantine; for the indictment 
ſtates that the king in council made an order on this ſubject, 
which it was competent to him to make, and that the defend- 
ant diſobeyed it. For this he is clearly puniſhable, as for a 
miſdemeanor at common law. This renders it unneceſſary to 
make any determination on the fifth ſection of the act: but if it 

were neceflary to conſider it, I ſhould think that it relates only 
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to the officers and paſſengers who came on board the ſhip from. 


the infeded place, and not to Ane going « on board after her 
arrival here. 


 BuLLER, J. On the firſt clauſe in this at ＋ be 
coupled with the order in council, there is no doubt but that 
the defendant may be puniſhed upon a common law indictment. 
I: agree alſo with my brother Aſbburſt that the defendant: is not 
within the meaning of the fifth ſection; which is material to be 
conſidered, on account of the puniſhment to be inflicted on him; 
becauſe if he be liable to be ſued hereafter for the 2001. penalty, 
we ſhould not infli the ſame puniſhment, as if he were not 
liable to that penalty. Now that ſ{eQion ſubjects the captain to a 
penalty of 5oc/. for quitting the ſhip himſelf, or for ſuffering 
any ſeaman or paſſenger ſo to do; and then the Legiſlature 
conſidered what puniſhment ſhould be inflited on the ſeamen or 
paſſengers quitting the ſhip ; and enacted by the latter part of 
the ſame ſection that they ſhould be impriſoned for ſix months, 
and ſhould forfeit 200/. For it ſays “ if any perſon ſhall /o quit 
ſuch ſhip c“, namely thoſe perſons before deſcribed, © the ſea- 
men and paſſengers”; and it proceeds to enact that © every ſuch 
perſon ſo quitting c, ſhall forfeit 200/.” This ſedion there- 
fore wholly relates to the captain, ſeamen, and paſlengers, and 
not to perſons in the defendant's ſituation. 


GRosk, J. The act of parliament having given power to. the 
king in council to make the order in queſtion, and not having 


annexed any ſpecific puniſhment to the diſobedience of it, it is 
undoubtedly a common law offence, and muſt be Hane ac- 


cordingly. 


Friday, 
Feb. 1 ith, 


Proviſions 
ſent outin a 
ſhip for the 
uſe of the 
crew are pro- 
tected by a 
policy of aſ- 
ſurance on 
the ſip and 
Furniture. 


ASHHURST, J. then pronounced the judgment of the Court 


on the defendant, that he be impriſoned in the King' s Bench 
priſon for a year. 


BrouGH again// WUIT MORE. 


HIS was an action on a policy of inſurance on an EA 
India and China ſhip; and on the tackle, ordnance, am- 
munition, artillery, and furnitare of the ſhip. At the trial be- 
fore Lord Kenyon at the Gri/dhall ſittings it appeared that, while 
the ſhip was lying off  Bank-Saul Hand in the river Canton, it 
became neceſſary to refit her, for which purpoſe the ſtores and 
proviſions were taken out of her, and put into a warehouſe, cal- 
120 | led 
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led a Banl- Saul, and that while they were in the warchouſe they 
were deſtroyed by an accidental fire. It was admitted that the 
policy covered all the articles but the proviſions, which were 
merely for the uſe of the ſhip's crew: but if thoſe proviſions 
were'not protected by the policy, then there was not an average 
loſs of 30. per cent. It was conſidered in the ſame light as if the 
accident had happened on board the ſhip (a). For the defend- 
ant it was contended that the proviſions were not protected by 
the inſurance: but one of the jury (5) ſaid that it had been de- 
termined. in Lord Mangſield's time that they were included 
under the word © furniture”, under which deciſion: the mer- 
chants in the city had ſince n on which the plaintiffs 
obtained a verdict. 
Erſkine, on a former day in this term, renewed his objedion, 
and obtained a rule to ſhew cauſe why a new trial ſhould not 


be granted; on the authority of Robertſon v. Euer; ante 1 vol. 


127; and two if: prius caſes there mentioned. But the Court 
deſired that ſome enquiry might be made reſpecting the caſe 
mentioned by one of the jurymen. 

Piggett, and Marryat, now ſhewed caſe, They faid that they 
had not found the caſe mentioned at the trial, but ſtated the 


reſult of their inquiries in the city to be that the proviſions, 
which were neceſlary for the uſe of the ſhip's crew, were always 


comprehended under the word *© furniture”; and that under- 
writers had frequently paid the loſs on ſuch a policy as the 
preſent : but that proviſions, which were ſhipped for any other 
purpoſe than the ſhip's crew, were like any other kind of 
merchandize inſured by a policy on the goods. The counſel 
then obſerved that this caſe was diſtinguiſhable from that of 
Robertſon v. Exwer, for there the loſs happened by the extraordi- 
nary conſumption of the proviſions by the negroes during the 
detention of the ſhip : but here the proviſions were merely for 
the ſhips crew, and were conſidered as part of the outfit. The 
caſe of Robertſon v. Euer aroſe on a policy on an African ſhip, 
in which provifions for the negroes as well as for the crew are 
uſually ſent: in that trade both the negroes and their proviſions 
are conſidered as part of the cargo, and inſured as ſuch- In 


the two other caſes referred to in Robertſon v. Euer, the demand 


was made for proviſions conſumed during the detention of the 
ſhip, and not when ſhe was proſecuting her voyage. But this 

loſs falls within the meaning of the policy, as it 1s underſtood 
(a) Vid. Pally v. The Royal Exchange (5) Which was a ſpecial one. 


Aferance Company, 1 Burr. 341. l 
Vol. IV. 3 H in 
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in the mercantile world; and though in ſome "inſtances the 
courts of law have enlarged the terms'of a 'mercantile contract, 
in order to meet the general ideas of merchants, yet there is no 


| inſtance in which they have narrowed the conſtruction of them. 
Whatever is neceſfary for a ſhip comes within the word 46 eee 
ture”, as it is uſed by the under writers. 


Epſtine, in fupport of his rule, admitted tha G Kuala 


included every thing which was neceſſary for the accommodation 


or navigation of the ſhip, but ſaid chat it did not, either in the 
a eden of the word, or in the ſenſe which had boon 
put upon it in the Courts of law, comprehend” * proviſi 
In Robervfor v. Exwer, and the cafes there cited, the Court 40 
cided on the broad ground that proviſions are not protected by 2 
policy on the ſhip and furniture, and not on the principle now 
ſuggeſted that the conſumption of the proviſions was oceafioned 
by the detention of the ſhip, or by the negroes on board. In 
Robertſon v. Frocr, Lord Mansfield faid” There i is no authority 
to ſhew that, on this polic y, the infared can recover for ſuch a 
loſs ; but it is contrary to the conſtant practice“: And again, 
In this caſe it is admitted that there was no damage done to 
the ſhip, tackle, or furniture; and therefore E think the direc- 
tion was right“. If proviſions were included in the term 
furniture“, there could never be a total loſs after a conſump- 
tion of any part of the proviſions: and, in this caſe, the under 
writer would be entitled to deduct the value of thofe which 
were confumed by the crew before the loſs; and on that ground 
the defendant is entitled to a new trial, fir the N was. 
not lefr to the confideration of the jury. 

Lord Kenyon, Ch. J On the trial of this cauſe I had nothing 
to guide my judgment on the conſtruction of this inſtrument 
but the words of the policy ; and when it was ſtated that 
4 proviſions“ were included in the word ( furniture“, I confeſs 
I was ſomewhat at a loſs to know to what extent che under- 
writers were liable on words ſo indefinite as theſe which are 
ufed. But I then thought, and ſtill continue to think, chat the 
rule of law is to be given (not by the merchants),' but by the 
Court; though, when a queſtion ariſes on the conſtruction of 
the words of an inſtrument, which are in themſ{tives-ambiguons, 
it is a matter fairly within the province of thoſe who alone act 
upon ſuch inſtruments to declare the meaning of them. And I 
remember it was ſaid many years ago that, if Lombard"Sirect had 
not given a conſtruction to policies of inſurance; a declaration on 


a policy would have been bad on a general demurrer; but that 


4 the 
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/ the uniform practice of merchants and under - writers had ren- 
dered them intelligible. 

The queſtion here ariſes en the meaning of the b! fur- 
miture; one of the jurymen ſaid, and in that he is now con- 
irmed, that, according to the underftandings of thoſe who enter 
into theſe contracts, it includes the proviſions for the uſe of the 
crew. Now, among the ſeveral accidents, againſt which the de- 
fendant-infared, are perils by fre; and this thip being at Canton, 


it became neceſſary to reſit her, and to take out all her goods 


and land them on chis iſland, where the accident happened ; 
by which theſe proviſions, with the reſt of the goods, were 
burned :- and there is no doubt but that the loſs on this iſland 
muſt be conſidered in the ſame light as if it had happened on 
board the ſhip itſelf. This was determaned in Pelly v. The 
Royal Aſſurance Company, Then if theſe proviſions be inſured as 
part of the out- ſu of the ſhip, and they were conſumed by one 
of the perils infured ' againſt, there is an end of the queſtion; 
a loſs has happened within the meaning of the policy; and con- 
ſequently the defendant is liable. But it was faid in the argu- 
ment that, the inſtant any of the proviſions were conſumed on 
board, there could not be a total loſs: but the ſhort anſwer to 
that is, that that comes within the wear and tear of the ſhip, 
and it might as well be ſaid that if a maſt were a little injured 
there could not be a total loſs. If this deciſion were to militate 
againſt any determination, or even an cbiter diftum, of Lord 
Mangfeld, I ſhould have heſitated for ſome time before I deliver- 
ed my opinion. But the caſe of Robertſon v. Emer is clearly 
diſtinguiſhable from the preſent ; here the goods were conſumed 
by an accident by fire on board the ſhip, (for the ifland was for 
this-purpoſe equivalent to the ſhip,) and within the meaning of 
the policy of inſurance: but in that caſe they were conſumed 4 
the mgroes during a detention of the ſhip: 

ASHEHURST, J. The caſe cited is nat like the preſent, for the 
reaſon given; and I think that this loſs comes within the terme 
of the policy. It is an undertaking to inſure againſt all accidents 
which will prevent the-provifions being applied to the purpoſe for 
which they were intended: Theſe proviſions were part of the 


outfit; they were conſumed by fire, (one of the accidents againſt 
which the defendant inſured) and conſequently could not be ap- 


plied to the purpoſe for which they were put on board. 
Born, J. I am clearly of opinion that the underwriters 
on the body and furniture of the ſhip are liable to pay the amount 
of theſe proviſions, Which were bought to replace thoſe which 


were 
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were conſumed by an accident within the meaning of the policy: 
Without commenting on the words of the policy, it is ſufficient, 
to ſay that a policy of aſſurance has at all times been conſidered | 
in courts of law as an abſurd and incoherent inſtrument ; but it 
is founded on uſage, and muſt be governed and . conſtrued by 
uſage. Now it is perfectly clear that in every inſtance, where 
loſſes have been ſettled, the proviſions put on board the veſſel 
when ſhe ſailed have been conſidered as part of the ſhip... The 
value is taken in this way; the under-writers have a right to go 
and ſee the ſhip, to examine the value of the hull, the maſts, 
and the proviſions; the value of the ſhip alone comprehends all 
theſe articles: but though the under- writers have a right to exa- 
mine the ſhip itſelf, in point of fact they do not, becauſe they 
know from experience the quantity of proviſions neceſſary for the 
crew for the intended voyage; and if that value be ſtated. to 
them in the ordinary way, they ſign their names immediately, 
without making further enquiries. Then if the proviſions be 
included in a policy on the ſhip; and the ſhip and all the pro- 
viſions be loſt, the under- writers muſt make good the whole 
loſs, whether it be a valued or an open policy. But it has been 
ſaid that, if an accident happen after ſome of the proviſions are 
conſumed, the under-writers are entitled to a deduction to the 
amount of ſuch proviſions : I will anſwer this, farſt, as the argu- 
ment applies to a valued, and then to an open, policy. As to 
the firſt; from the nature of the policy, the proviſions are not 
inſured againſt all events; they are only inſured againſt particular 
riſks. Again, there 1s nothiag from which there can be ſalvage ; 
if the body of the ſhip and every thing on board be ſunk, or 
burned, there can be no ſalvage. And, in the caſe of an open 
policy, the inſured muſt prove by evidence what was the value 
of the whole, and then the ſame reaſons apply as in the caſe of a 
valued policy. With reſpe& to the caſe of Robert/on v. Ewer, 
which has been relied on; I thought at firſt _ that it applied 
ſtrongly to the preſent; - and if I ſtill entertained the ſame 
opinion, 1 would not, on account of any uſage to the contrary, 
among under-writers, overturn a ſolemn determination of this 
Court: but that caſe, and the two others there mentioned, are 
clearly diſtinguiſhable from the preſent. In all thoſe the inſured 
wiſhed to charge the under-writers with the amount of the pro- 
viſions conſumed during the time when the ſhips were de- 
tained. Of choſe therefore it is ſufficient | to ſay that an in- 
ſurance is on the ſbip for the voyage; but, during a detention, the 
ſhip i is not proceeding; and therefore the under- writers are not 
able. 
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liable, This caſe alſo differs from that of Robert/on v. Ewer in 1791. 
another circumſtance; there the proviſions were conſumed by TYY 
the ſlaves on board, and not by.the ſhip's crew, and the ſlaves Breuna 
are conſidered as part of the cargo. The words of Lord Mansfield weir ks. 
in that caſe muſt be taken with a reference to the caſe then 
before him: He was then ſpeaking of a charge for proviſions 
_ uſed during the detention of the ſhip, and for the maintenance 
of the ſlaves; and he ſaid, © there is no authority to ſhew that, 
on this policy, the inſured can recover for ſuch a loſs; but it is 
contrary to the conſtant practice. Then he proceeded to ſay, 
on a policy on a ſhip, ſailor's wages or proviſions are never 
allowed in ſettling the damages.” Now even if thoſe latter 
words be taken in their general ſenſe, and not confined to the caſe 
immediately before the Court, they are accurate; for“ provi- 
ſions“ eo nomine are not taken into conſideration. In general, the 
captain of a ſhip takes on board proviſions ſufficient for the 
voyage; and if he be detained in any port, and he be a prudent 
man, he will not uſe what are called the ſhip's ſtores during his 
detention, but he will buy others for immediate conſumption 
during the detention, becauſe he cannot but know that he has 
the ſame length of voyage to perform that he had before he 
was detained : it makes no difference however to the under- 
writers whether he do ſo or not; for if the captain be obliged to 
purchaſe other ſtores for the remainder of the voyage, the un- 
der-writers are not anſwerable for theſe, but only for thoſe which 
were on board at the time of the inſurance, ſince they only 
formed a part of the value of the ſhip. On the whole therefore 
I am of opinion that there ſhould be no new trial. The caſes 
cited are diſtinguiſhable from the preſent; the uſage of mer- 
chants, as to the conſtruction of theſe inſtruments, ſtands un- 
impeached, and therefore it muſt prevail in this caſe. | 
GROSE, J. agreed. Rule diſcharged. 


Friday, 


Suit and Others, Aſſignees of LEWIS and Por ER wv. 


againſt Hopsox, 


 ASSUMPSIT for goods ſold and delivered to the defen- = bank. 


: rupt on the 
dant by the bankrupts, before, and alſo by the aſſignees ele 
| 4 ankruptey 

fraudulently deliver goods to one of his creditors, the aſũgnees may diſaffirm the contract and recover the 
value of the goods in trover: but if they bring m it, they athirm the contract, and then the credicor 
may ſet-off his debt. Where the defendant lent his acceptance to the bankrupts on a bill which did not 
become due till after the act of bankruptcy, and was then outſtanding in the hands of third perſons, yet 
the defendant, having paid the amount after the commiſſion iſſued, and before the action brought by the 
| aſfſignees, is entitled to ſet- off the ſame under the words ** mutual credit in the 5 Geo. 2. c. 30. J. 28. 
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linge, the 8 Pleas non afſumpfit, and a tender of 1317. 
7.5. .6d. which the plaintiffs took out of Court. There was alſo 
a ſet- off. Art the trial at Guildhall before Lord Kenyon, a verdict 
was found for the plaintiffs, ue to the opinion of this Court 
on the following caſe. . 

tm Auguſt 1787 Lewis and Potter fold e r to oh * 
to the amount of 421. and on the 4th of March 1788, they drew 
a bill on him at two months, for 442 J. payable. to their own 
order, although at that time he was indebted to them in 42/, 
only, which bill the defendant accepted. Lewis and Potter 


made the following entry in their books; * 4th of March 1788, 


received from James Hodſon an acceptance due 7th May 442 l.; to 


bills and notes; to provide 4004. On 26th April ſeveral bills 


were refuſed payment by Lewis and Potter, ſo 
preſented by bankers on behalf of the 1ndorſees. - On the 28th 
April 1788 the defendant went to the houſe ois and Potter, 
and bought goods to the amount of 5317. 7½ 6 d. which were 
ſent to him with a bill of parcels the ſame day; the goods were 


e of which were 


| ſold to the defendant at fix months credit. On the 29th of April 


1788 Lewis and Potter committed acts of bankruptcy. On the 
gth of May the commiſſion iſſued, and they were duly declared 
bankrupts, and the plaintiffs choſen aſſignees of their eſtate and 


effects. The bill for 442 J., drawn by the bankrupts, and ac- 


cepted by the defendant, became due the 7th of May 1788: the 
defendant did not pay it on that day, but in September following 
paid to Gibſon and Jobiſon the holders thereof 200 J. on account 
of the bill; and in October following before the ſix months credit 
upon the goods was expired, he paid the rehdne with intereſt. 
The jury thought the bankrupts gave an - undue preference to 
the defendant in the ſale; and gave a verdict for the plaintiffs, 
damages 400/. The queſtions for the opinion of the Court are; 
1ſt, Whether the plaintiffs can ſupport this action for the price 
of the goods? 24ly, If they can ſupport this action, whether the 


defendant cannot ſer off againſt it the money paid by him on the 


above mentioned bill for 4424, _ 

Ruſſell, for the plaintiffs, was deſired by the Court to confine 
himſelf to the ſecond point, as they entertained no doubt upon 
the firſt. As to which he contended that though the ſale were 


good to charge the defendant in this action, yet he was not en- 


titled to ſupport his ſet-off under the 5 Geo. 2. c. 30. J. 28, (a). 


The 


(a) Which enadls chat where there "o „ debt, between the bankrupt and any other 
„ hath been mtu, credit given by the | * perſon, at any time before ſuch perſon 
<<. bankrupt and any other perſon, or mutual.) * became bankrupt, the commiſſioners &c. 
| « ſhall 
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The words which will be relied one are mutual credit: But they 


were by no means intended to be uſed in ſo extenſive a ſenſe as 
the one now put on them by the defendant. The giving of 


credit is merely giving a future day of payment for a pre-exiſting 
debt; and to entitle a defendant to ſet it off, it muſt exiſt previous 
to the act of bankruptcy. As where goods are {old to be paid 
for at a future day, the vendee becomes a debtor for the value 
upon the delivery, though payment cannot be exacted from him 
till the day arrives: In the mean time the vendor is his creditor 
to that amount; and in that ſenſe only is the word credit to be 
underſtood in the act. This appears further from the ſubſe- 
quent. words of the ſtatute; for the commiſſioners are directed 
to fate the account between the parties, and claim or pay only ſo 
much as ſhall appear dae on the balance of ſuch account. In order 
therefore for a patty to ſet- off any demand, it muſt be ſuch as 
may be made ai item in the account, and either certain or re- 
ducible to a cerfainty at the time of the act of bankruptcy com- 
mitted. The aft itſelf ſays, that the balance of the account is 
to be made appar © on ſetting fuch debts againſt one another;” 
which plainly ilews that nothing more was meant by the word 
credits than ſuchidebts as were payable at a future day. Then 
how does the ſtatute apply to this caſe. There was no debt ex- 
iſting between the bankrupts and the defendant at the time of 
the bankruptcy; nor was it certain there ever would be one; 
for in caſe of the defendant's bankruptcy or refuſal to pay, the 
holder might have proceeded againſt the eſtate of the drawers 
and recovered the amount ; and that perhaps after the defen- 
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dant's acceptance had been admitted as an item of account be- 


tween him and the bankrupts. And at all events no debt could 
ariſe till after payment by the defendant, which was long after 
the bankruptcy, and therefore could not be ſet-off; for at that 
time the bill was outſtanding in the hands of third perſons, and 
was therefore the ſubject of mutual credit, if at all, between 
them and the bankrupts. But in Groome's caſe (a) Lord Hard- 
awicke was clearly of opinion that a debt ariſing on a contingency 
after the bankruptcy could not be ſet-off. And it has been de- 


termined that though a note indorſed after an act of bankruptcy. 


may be proved under a commiſſion againſt the drawer (5), yet 


, Mall fate the account between them, and | no more, ſhall be claimed or paid on 
one debt may be ſet againſt another; and | © either ſide reſpectively.“ 

de what ſhall appear to be due on either ſide (a) 1 Ah. 119. 

on the balance of ſuch account, and «x (5) Ex parte Thomas, 1 Ad. 73. 

ce fatting Juch gebt againſt one another, and 
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1791, it cannot be ſet-off againſt an action by his aſſignees (a). The 
— caaſes Ex parte Deeze (b), Ex parte Preſcot (c), and French aſſignee 
Suit of Cox v. Fenn (d), were all of them caſes where the bankrupts 

Ho 01.0 were actually indebted to the defendants; before the bankrupt- 
: \ cies, in the ſums which they ſet- off againſt the demands of the aſ- 
ſignees; which differs them materially from the ' preſent. But 
even ſuppoſing this were ſuch a demand as could in a fair tranſ- 
action be ſet-off in a court of law under the ſtatute, yet it can- 
not avail the defendant in this caſe; where the whole is vitiated 
by fraud. It therefore becomes material to examine what part 
of the tranſadtion may be ſubſtantiated, and what is void. There 
is no fraud in the mere act of ſale; and the defendant muſt be 
bound by that ſo far as he made himſelf liable for the amount of 
the goods: that would have been the caſe had the ſale been made 
to a perſon who was no creditor of the bankrupt's. But the 
| objection ariſes to the fraudulent uſe now attempted to be made 
of the ſale, No party is entitled to ſet-off a demand againſt 
the aſſignees of a bankrupt, for which he could not have main- 
tained an action, or which he could not have proved under a 
commiſſion. Now if the defendant could not have done either 
in the preſent inſtance before the bankruptcy, he ſhall not be per- 
mitted to recover the amount indirectly in this manner ; for that 
would be to permit him to avail himſelf of his own fraud. 

Gibbs, for the defendant, inſiſted, firſt, that if the whole were to 
be conſidered as a bond fide tranſaction, the defendant was enti led 
to ſet- off the ſum paid under his acceptance; and 2dly, That the 
finding of the jury, as to the undue preference, could not vary 
the caſe in favor of the plaintiffs in h action. The firſt queſtion 
depends on the ſtat, 5 Geo. 2. c. 30. / 28.; the true conſtruc- 
tion of which 1s that, wherever there is mutual credit between the 
bankrupt and another perſon before the bankruptcy, the debts 
may be ſet off againſt each other, although one of them may 
accrue after the bankruptcy, and although that one debt could 
not form an item of an account, ſo as to enable the bankrupt and 
ſuch other perſon to ſtrike a balance. The plaintiff's argument, 
that nothing can be ſet off under the ſtatute, but that which 
may. form an item of an account at the time of the bankruptcy, 
and the payment of which is only poſtponed for a time, directly 

militates againſt the deciſion of French v. Fenn. If that caſe 


(a) Marſh v. Chambers, 2 Str. 1234, (c 1b. 230. | 
(4) 1 4th. 228. ; (4) Tr. 23 Geo. 3. Co. BI. L. 2d. ed. 


be 


& 
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be law, the conſtruction now attempted to be put on this ſtatute 
by the plaintiff's counſel cannot prevail. In that caſe Fenn 
owed. nothing to Cox previous to the bankruptcy: 50 here 
Lewis and Potter owed Hodſon nothing previous to their bank- 


ruptcy ;—but Fenn had been intruſted by Cox with that, upon 


which he probably would become his debtor, namely, the ſale 
of the jewels, in which Cox was, intereſted one-third part; ſo 
Lewis and Potter had been intruſted by Hodſon with that upon 
which they probably would become his debtors, ,,. with his 
acceptance for 442 J., he having effects to the amount of 427. 
only ;—There,: Fenn, upon the credit of the jewels intruſted to 
him, truſted Cox on another account; ſo here, Lewis and Potter, 
on the credit of the acceptance intruſted to them, truſted ZHod- 
ſon on another account, namely, for the goods in queſtion ;— 
There, after the bankruptcy of Cox, Fenn received a ſum of money 
upon the ſale of the jewels intruſted to him, which became due 
to Cox's eſtate; ſo here, after the bankruptcy, Hodſon paid a 
ſum of money upon the acceptance intruſted to them, for which 
he has a claim upon their eſtate. In that caſe the Court allowed 
the ſet- off; and yet at the time of Cox's bankruptcy no balance 
could have been ſtruck between the parties, becauſe the defen- 
dant's claim aroſe from the produce of the pearls afterwards. 


What that produce would be could not be known at the time of 


the bankruptcy, and conſequently could not then form an item 
in an account between the parties. Secondly, The finding of 
the jury, as to the undue preference, is either nugatory as to the 
plaintiffs, or it operates as a ground of non- ſuit. The plaintiffs 
have an option either to affirm or diſafſfirm the contract: if the 
former, the defendant is entitled to ſet off his demand; if the 
latter, though the plaintiffs might recover in trover, they cannot 
maintain this action. The jury found that there was a fraud in 
the ſale: the plaintiffs cannot therefore contend that the fraud i is 
confined to the v/e made of the ſale. If the defendant had obtained 
his defence by fraud, it would not have availed: but it does not 
follow that, becauſe there was a fraud in the ſale of the goods, 
from the bankrupt to the defendant, the latter ſhall not ſet- off 
a croſs demand againſt the price of the goods. The fraud (if 
any) was in the ſale of the goods; and the effect, which 1 it has, is 
this (a), that the bankrupt conveyed no property in the goods to 
the defendant, and that it was a naked delivery; 1 ſo, the plain- 
tiffs ſhould bring trover, not aſſumpſit. 


e : (a) Cook B. L. ad. ed. 
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2 th reply. With reſpect to che caſe of French v. Num. 
which ſeems to have been principally relied on by the other 
fide, there are two very material diftinftions between that and 
the preſent caſe: chere did exiſt mutual debts between the parties 


in chat caſe, though the ꝓreciſe amount was not actually aſcertain- 


ed at the time of the bankraptcy ; but ſtill it was capable of 
being reduced to .a certainty at any time by the ſale of the 


jewels. And if Fenn had become a bankrupt inſtead of Cox, it 


cannot be denied but that Cox might have come in under Fenn's 


commiſſion for a third of the value of thoſe jewels. Again, in 


that caſe the jewels were in the hands of the party between 


hom and the bankrupt. the account was to be ſettled and the 


mutual debts and credits allowed: whereas here the acceptance 


was in the hands of third perſons at the time of the bankruptcy, 


-without any. certainty that they would ever be diſcharged by the 
defendant. Cur. adv. unit. 


Lord Kenyon, Ch. J. now delivered the opinion of che Court. 
His Lordſhip, after ſtating the facts, aid, ave have conſidered 
this caſe, and are of opinion that the defendant has made a 
ſufficient defence againſt the action in jts preſent form, and 
conſequently that a judgment of yor-/urt muſt be entered. It 


is expreſsly ſtated in the caſe that the goods in queſtion were 
delivered by the bankrupts to the defendant with a view to- de- 


fraud the reſt of their creditors; and therefore an action 
might have been framed to .diſaffirm the contract, which 
was thus tinctured with fraud; for if the aſſignees had brought 
an action of trover, they might have recovered the walue 
of the goods. The ſtatute 5:Geo. 2. c. 30. . ag. enacts that 
-where it ſhall appear to the commiſſioners that there hath been 


mutual credit between the bankrapt and any other perſon, or 


mutual debts between the bankrupt and any. other perſon, be- 
fore the bankruptcy, the commiſſioners or the aſſignees ſhall ſtate 
the account between them, and one debt may be ſet againſt 
another; and the balance caly ef c ccm ſhall be claimed 
and paid on either fide; in the moſt extenſive words. And 
therefore we are perfectly ſatisfied with che caſes. ax Parte Deca 
(a), and French v. Fenn. But if an action of trover had been 
brought, inſtead of affumpſit, rhis caſe would have. differed 
materially from thoſe two; becauſe in both thoſe caſes the 


-goods had got.into.the: Hands of rhe reſpective parties prior to 


the bankruptcy, and without any view of defrauding the reſt of 
the WN ; and therefore, according to the * of thoſe 


2 (0.1 1 Al. 228. 47 
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_ caſes, whether trover or aſſumpſit had been brought, the whole 


' account ought'to have. been ſetiled in the way in which it was; 
becauſe the fituation of the parties was not altered with a view 


to the bankruptcy: but here it was; and if trover had been 


brought, the defendant would have had no defence, and thoſe 
caſes would not have availed him. But this is an action on the 
contract for the goods ſold by the bankrupt. And although the 
aſlignees may either affirm or .difaffirm the contract of the 
bankrupt, yet if they do affirm it, they muſt act conſiſtently 
throughout ; they cannot, as has often been obſerved in caſes of 
this kind, blow hot and cold.; and as the aſſignees in this caſe 
treated this tranſaction as a contract of ſale, it muſt be purſued 
through all it's conſequences, one of which is that the party 
buying may.ſet up the ſame defence to an action brought by the 
aſſignees, which. he might have uſed againſt the bankrupt him- 
elf; and .conſequently may ſet-off another debt which was 
. owing from the bahtkrupt to him. This doctrine is fully re- 
cognized in Hitchin v. Campbell (a), and in King v. Leith (6). 


Now here the aflignees, by bringing this aQion on the contract, 
recognized the act of the bankrupt, and:muſt.be bound by the 


tranſaction: in the ſame manner as the. bankrupt himſelf would 


have been; and if he had brought the action, the whole account 
muſt have been ſettled, and the defendant would have had a 
right to ſet-· off the amount of the bill. Therefore, on the diſ- 
tinction between the actions of trover and aſſumpſit, we are all 
of opinion that a judgment of non-ſuit muſt be entered. 
Judgment of nog-ſuit. 


a) 2 BI. Rep. $27. (8) 4 2 vel. 1. 


The KING againſt BENAYT. 


E defendant was indicted for ſaying F a juſtice of the 

"way in the execution of his office, that © he was a broken 

down juſtice, a perjured juſtice, c. At the trial before Lord 
Kenyon at the Męſiminſter Sittings, Mr. Triguct, the juſtice, ſwore 
that the defendant ſaid © you are a broken- down juſtice, c, c,; 
ſpeaking to him, and not of him. £Er7/tine for the defendant ob- 
_jeted that the words laid were not proved: but Lord Kenyon 
thought it was ſufficient to prove the ſubſtance of them, and 
che defendant was found guilty; but the point was reſerved 


chat a judgment of acquittal ſhould: be entered, in caſe the Court 
ſhould be of a different opinion. 


Proof of 
words {ſpoken 
to a perſon 
will not ſup- 
port an 1n- 
dictment 
charging that 
the defend- 
ant ſpoke 
them of ſuch 
perſon. 
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Eise now moved accordingly; and 
BULLER, J. ſaid that, though there was a caſe ba e 
ſupport of his Lordſhip's opinion, it had been ſince (a) over- 
ruled, in Lord Mangſieldis time; and that he himſelf bad Known 

a variety of non- ſuits on the ſame objection. 

Mingay, for the proſecutor, on being appealed to by hs Court, 
admitted that he had known the ſame point gy ruled at 
the Sittings. 


* udgment for the defendant. 
{a) Vid. Avarillo v, Rogers, Bull. M. P. 5. 


The KINO againſt The Inhabitants of EnctworTn. 


1 9 9 this ſettlement caſe was argued i in Hi tary Term, 

29 Geo. 3., the Court, not being ſatisfied as to one fact, 
ſent it down to the ſeſſions to be reſtated. The ſeſſions accord- 
ingly ſtated that fact, and returned the caſe here, when the order 
of ſeſſions was confirmed. And though it is ſtated, ante 
3 vol. 354, that it was confirmed without argument, we meant 
only without hearing any argument; for the counſel on both ſides 
were inſtructed and prepared to argue it: but the Court thought 


that the additional fact ſtated by the ſeſſions was decifive. 


A motion was made in this term on the part of the pariſh of 
Edgeworth to diſcharge their recognizance (a) to pay coſts, on 
the ground that their objection to the order of ſeſſions, as it was 
originally ſtated, was well founded; and that conſequently the 
other pariſh (Ca/teton) would not have been entitled to the coſts, 
if the Court had given judgment on that caſe. And the caſes 
of R. v. Hitobing (b), and R. v. Bray (c), where the ſame rule 
had been granted, were relied on. 

But The Court {aid that in thoſe caſes the” perties ſuing out the 


certiorari were not held liable for the coſts, becauſe when the 


errors were corrected they abandoned the proſecution. But that 
in the preſent caſe the pariſh of Edgeworth had not abandoned 
the purſuit, after the caſe was reſtated, but had taken the chance 
of the judgment of the Court being given in their favor, when 
it came here a ſecond time; and therefore * ought to pay che 
colts. 
S. Heywood in bre. of the rule. 27 opping, contra. 
Rule diſcharged. 


(5) vor: S. c. 594+ | (c) 46; 687. 


1 


(2) Given under 5 . 2. c. 19. J 2. 


The END of Hi d inn. 
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Eaſter Term, 


In the Thirty-firſt Year of the Reign of GroRO III. 


The KixG againſt The Inhabitants of KINGSwINTORD. 


Nan appeal againſt an order of removal of J. Lockwood 
from King/winford to Birmingham, the Seſſions quaſhed the 
order, and ſtated the following caſe. 

. The pauper, being ſettled at Wakefield, in October 1775 entered 
into an agreement with W. Bullock, by which he covenanted to 
work with and ſerve Bullock as an artificer in the art of a glaſs 
grinder, or in any other art that Bullock ſhould think proper to 
employ him in, for 7 years; that he would not at any time 
during the term work for or ſerve any other perſon; and would 
not at any time during the term depart from or leave the work 
and ſervice aforeſaid, without the leave or licenſe of Bullock his 
executors Oc, but would continue and be in ſuch ſervice as aforeſaid 
from 6 o'clock in the morning till 7 in the evening of each day during 
the ſaid term, including half an hour at breakfaſt and one hour at 
dinner times, (except on Sundays,) if in proper health. Bullock agreed 
to provide ſhop-room for Lockwood; to pay him 3s. and 6d. per 
week during the term, and to provide meat &c. The pauper 


ſerved Bullock two years at Birmingham under this agreement, 


and lodged and boarded at Bullock's. He occaſionally worked in 

the night time, and often went on errands for his maſter on 

Sundays, and never worked with any body elſe during that time, 

nor thought himſelf at liberty ſo to do. | | 
ii 3L 
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A commit- 
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17 G. 2. c. 5. 
muſt be a 
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ceded by a 
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Leycgſter moved for a rule to ſhew cauſe why the order of Seffions 
{ſhould not be quaſhed; attempting to diſtinguiſh this caſe from 
that of R. v. Macclesfield (a), by obſerving that in-that caſe the 
Court decided that there was an exception in the contract of 
hiring, as the ſervice was to be only thirteen hours in the fix 
working days, and all the reſt of the time as well as on Sundays 
the pauper was at his own liberty and his own maſter”; whereas 
here it did not form a part of the contract that the pauper ſhould 
be his own maſter after ſeven o'clock in the evening, and on 
Sundays: but on the contrary he expreſsly ſtipulated not to 
work for any other perſon during the whole term; and it is 
ſtated in the caſe that he actually did work for his maſter oc- 
caſionally in the night-time and on Sundays. But | 

The Conrt refuſed to grant a rule to ſhew cauſe, thinking that 
it could not be ſupported. And 

Lord Kenyon, Ch. J. ſaid that there was no real diſtindion 
between this caſe and that of R. v. Macclesfield ; for that the fair 


conſtrud ion of this agreement was that the pauper was to be his 


own maſter on Sundays, and on other days after he had ferved 
the thirteen hours, becauſe he had only covenanted to ſerve thoſe 
hours; and that the expreſſion of one was the excluſion of the 
other. And he added that it was eſſential in theſe caſes that the 


ſervant ſhould be under the power and coercion of the maſter 


during the whole time. 
PN, Rule refuſed. 
) Barr. S. C. 458. 1 | 


The KING againſ/ Francis RHhoDEs. 


HE defendant being brought up by habeas corpus, it ap- 
peared that he had been committed to the houſe of cor- 


rection in Middleſex under the following warrant ; 

„Receive into your cuſtody the body of Francis Rhodes here- 
with ſent you, brought before me F. Spiller, eſq; one of his ma- 
jeſty's juſtices of the peace Nc, by F. Armſtrong. conſtable, and 


charged before me the ſaid juſtice upon the oath of Mary Green 


for being a rogue and vagabond within the intent and meaning 
of an act entitled tc, [17 Geo. 2.T for that the ſaid Francis Rhodes 
on the 25th of March laſt at c, did unlawfully uſe a certain 
ſubtle craft to deceive and impoſe upon the ſaid Mary Green, by 


pretending to tell the fortune of the ſaid Mary Green and her 
huſband 
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Huſband James Green, and did then and there foretell events which 1 791. 
ſhould happen to and concern her huſband James Green; contrary YY 
to the ſtatute c; him the ſaid Francis Rhodes therefore ſafely "The Kin 
| keepin your cuſtody until the next general ſeſſions of the peace to lle Rt 
Holden for the ſaid county, then and there to be further dealt with ac- | 
cording to law ; and for ſo doing Y.“ 
Erxfſtine, and Garrow, moved to diſcharge the defendant out 
of cuſtody ; contending that the warrant of commitment which 
-purported to be a conviction was void, inaſmuch as he was only 
charged with, but not convicted of, the offence of which he was 
accuſed, And though it was held in R. v. Brooke (a) that a 
Juſtice of peace might under this at commit a vagrant in exe- 
cution in the firſt inſtance, yet ſuch convid ion mult appear upon 
the face of it to have been duly and legally made, and ſhould 
ſtate that the magiſtrate afcer hearing the charge and the defence 
did adjudge the party to be guilty of the offence. The commit- 
ment is alſo bad on another ground, for not having purſued the 
words of the ſtatute, in committing the defendant till the next 
ſeſſions, or until diſcharged by due conrſe of law, which the act has 
provided may be done by two magiſtrates, of whom the com- 
mitting magiſtrate ſhall be one. In R. v. Hall () the defendant 
was diſcharged becauſe: he was only committed, under this 
act, until he ſhould be di charged according to law; and it is an 
equally good objection to this commitment that it omits the latter # 
branch of the clauſe, as it was to the other becauſe the prior was | 
| 


omitted. But, Secondly, If this were only to be conſidered as a 
commitment for ſafe cuſtody in order that the party ſhould be | 
: tried at the next ſeſſions, he 18 entitled to be bailed under the 1 
Habeas corpus act. [| 
Bearcroft, and the Common Sergeant, contra, admitted that this 
could not be ſupported as a commitment in execution, becauſe 
the party was not convicted; but contended that under the ſta- 
tute there was an option in the magiſtrate either to form his own 
judgment upon the caſe, and convict the party charged, or to 
commit him for ſafe cuſtody to the next ſeſſions. that they might 
inquire into the merits, and that this was a commitment of the 
latter ſort; conſequently that in no event could the defendant be 
diſcharged without giving bail for his appearance at the ſeſſions. Mi 
But they alſo ſuggeſted whether the ſtatute had not incidentally | 
taken away the power of bailing the party; for the 32d ſec- [1 
tion directs the magiſtrate to commit him to the houſe of 1 
correction there to be kept to. bard labour till. the next ſeſfions Oc; 


(a) Ante, 2 wol. 190. 15) 3 Burr. 1636. 


ich 
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which words are equivalent to ſaying “ without bail or main- 
-prize ;”. and it alſo enables the ſeſſions to continue him in cuſtody 
for ſuch time as they ſhall ſee fit, not exceeding three months. 
Lord KEN VON, Ch. J. After obſerving on the incorrect man. 
ner of penning this ſtatute, ſaid, it having been admitted, and 


very properly too, that a conviction muſt precede a commitment 


in execution, I think this commitment is abſolutely void, and 


that the party cannot be called upon to give bail. Although 
the act does not ſay in expreſs terms that the party accuſed muſt 


be convicted previous to his commitment, yet, conſidering the 


whole ſtatute together, that muſt be the conſtruction of it. The 
judgment of the magiſtrate is a partial puniſhment. The com- 
mitment by him is in execution of his ſentence, and not by way 
of ſafe cuſtody for a future trial. If the party accuſed be com- 
mitted for a limited time to expire before the ſeſſions, they of 
courſe can exerciſe no judgment upon it; if the commitment be 
till the next ſeſſions, they may, if they ſee fit, adjudge a further 
impriſonment. But in neither caſe is it a commitment for trial. 
This therefore being a commitment in execution, there ought to 
have becn a previous conviction ; for want of which the party 1s 
entitled to be diſcharged. 

ASHHURST, J. This act of parhament is 6 eat 
drawn that it is extremely difficult to underſtand it. But on 
conſidering the whole together, it ſtrikes me that the magiſtrate 
may either convict the party accuſed, or commit him to priſon 
till the next ſeiſions for trial. If this were merely a commitment 
for ſafe «cuſtody, 1 thould have thought the commitment 
good or that purpoſe, and conſequently that the party muſt have 
given bail: but if it be conſidered as a commitment in execu- 
tion, it cannot be ſupported without an adjudication. Nov it 
appears to me from the language of this commitment that the 
magiſtrate meant this to be a commitment in execution; for it 
ſays © ſafely keep him in your cuſtody until the next ed 
ſeſſions c, then and there to be ' further deall with according to 
law.” Therefore the juſtice intended that the defendant ſhould 
at all events be kept in priſon till the next Seſſions, and then chat 
he ſhould ſuffer ſuch further impriſonment as the ſeſſions ſhould 
adjudge. This then, being a commitment in execution, is bad 
for want of an adjudication that the patty 18 guilty of the crime 


with which he is charged. 


:BULLER, J. In the caſes of R. v. Brooke, and R. v. Aldred, 
tlie Court determined that a commitment under this act of par- 
liament is in execution; and I continue to hold that opinion. 

7 4 This 
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This ſeems clear from the option given to the committing ma- 
giſtrate as to the ꝓunichment to be inflidted; he is either to order 
the party to be whipped, or to commit him till the next ſeſſions, 
or for a ſhorter period: Now in two of thoſe inſtances it is pro- 
ꝓerly admitted that there muſt be a conviction of the offence to 
Warrant the ſentence; and there ſeems to be no reaſon why it 
ſhould not alſo extend to the third inſtance, the Legiſlature not 
having made any diſtinction between them. And, as there might 
exiſt caſes in which an impriſonment beyond the next ſeſſions is 
neceſſary, power is given to the magiſtrate to commit the of. 
fender till the next ſeſſions, who may encreaſe the puniſhment if 
they think proper. This being the true conſtruction of the act, 
the only queſtion is, whether this warrant on the face of it be a 


good commitment in execution; and that it is not cannot be 


doubted; firſt, becauſe the party was not previouſly convided; 
and ſecondly, becauſe he is only committed till the next ſeſſions, 

without adding © or until diſcharged by due courſe of law.“ 
GRrose, J. I ſtill entertain the opinion I formerly gave in the 
caſes cited. The Legiſlature meant to give the magiſtrate juriſ- 
diction to hear and determine the complaint, and to puniſh the 
offender; though if impriſonment be part of the puniſhment, 
there is a limitation annexed to it, and the juſtice can only impri- 
ſon the party till the next ſeſſions, who may order a further impri- 
ſonment. if they think it right. But a commitment under this act 
is not for ſafe cuſtody only, but in execution, and after a convic- 
tion of the offence. Therefore this warrant of commitment is 
bad, becauſe it only ſtates that the party had been charged with, 

not that he had been convictell of, the offence imputed to him. 
Defendant diſcharged out of cuſtody. 


The KINO againff G. SYMMONS, 


Rule Loving! been obtained in the ilaſt Term to ſhew cauſe 

why an information in nature of a quo warrants ſhould 

not be exhibited againſt the defendant, calling on him to ſhew 

his title to be mayor of Axbridge from Mzchaelmas 1789 to 
Michaelmas 1790, on the affidavits of four perſons, 

Erſtine, and 'Wigley, now ſhewed cauſe ; and, before they went 

into a difcuſſion of the merits, raiſed a n ORE objection, that 

the Court ought not to attend to the application of theſe perſons, 


. may be granted on the affidavit of that one if he .avow himſelf to be the relator. 
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- 1794. inaſmuch as two of them were preſent at, and loans; in, the 
da defendant s election, and another of them voted at the elec- 
The Kive tion of mayor the ſucceeding year, when the mode of elec- 
G. Su. tion was preciſely ſimilar to that at which the defendant was 
choſen. And it was urged that as this was a joint application 
by the four, who appeared to be ating in concert together, 
Acton, the fourth perſon, was not to be diſtinguiſhed from the 
others; and then the rule, that the Court will not permit thoſe 
perſons who have acquieſced in an election to impeach it, ought 

to prevail in this inſtance. 

Gibbe, in ſupport of the rule, admitted that the rule ſhould be 
applied to this caſe as far as it reſpected three of the perſons, but 
contended that Aclon, whoſe affidavit diſcloſed the whole ground 
on which the defendant's title was impeached, ought not to be 
affe qed by any acts of thoſe three perſons, merely becauſe their 
affidavits were filed in making the rule. That it would be high- 
ly inconvenient in many inſtances if it were ſo; becauſe, where a 
relator found it neceſſary to apply to a town-clerk or ſome officer 
of a corporation to make an affidavit as to the conſtitution of the 
place, his application would be diſmiſſed, if ſuch officer happen- 
ed to have acquieſced in the ele Aion which was to be attacked. : 
That it did not follow that a perſon was a relator, merely be- 
cauſe he was joined with the relator in making an affidavit; for 
if it did, every ſuch perſon would be liable to the coſts, in caſe 
the rule were diſcharged with coſts. But that in ſuch caſes the 
Court diſcriminated between thoſe who were and thoſe who were 

' Not therelators. And that, as counſel for the rule, he had a 
right to avow that Acton was the relator, and that he would be 
reſponſible for the coſts. © 
The Court over-ruled the objection; as it did not appear that 
AFon had concurred either in the defendant's, or in any other, 
election of the ſame kind. —And, after hearing the merits, the 
| Rule was made abſolute. 


Ma 770. EvaNs, gui tam, againſt STEVE NS 
— —5 8 HIS action was brought by the plaintiff, who. ſued as 
runs & . well for the tr2afurer of the diviſion of the town and port 


Larne to the of Seaford in Suſſex as for himſelf, to recover a penalty under the 
treaturer Of a 


county riding 22 Geu. 3. c. 41. for having voted at che laſt Seaford election, be- 


or divifion, 


the word diviffon dons not apply to ſmall diſtricts ſuch as the Cinque Ports of Seaford, in Suſſex, but muſt 
be conſtrued with reges to county and riding, and means ſomething analogous to them. 


ing 
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ing diſqualified as an exciſe- officer: And the declaration was 
filed in laſt Michaclmat Term. The defendant, after a general 


imparlance to Hilary Term, pleaded in abatement * that the ſail - 


diviſion of the town and port of Seaford | is not ſuch a diviſion of 
the ſaid county of Suſſex, whereof or for which a treaſurer is or 
can lawfully be appointed ;” praying that the bill may be quaſh- 
ed. The plaintiff in his replication, after ſetting forth that Sea- 
rd is a town corporate, and has by letters patent of Charles the 
Second an excluſive juriſdiction, pleaded that Seaford did not 
before the making of the ſtatute 12 Geo. 2. c. 29. entitled“ An Act 
for the more eaſy aſſeſſing, collecting, and levying, of county- 


57 


rates,” contribute or pay to the ſeveral rates made for the county 


of Suſſex, nor at any time fince has contributed or paid to the 
ſame. To this there was a general demurrer, and joinder in 
demurrer. 

Partington, in ſupport of the demurrer, inſiſted that, on the 
conſtruction of the 22 Geo. 3. c. 41, the action ſhould have been 
brought in the name of the treaſurer of the county at large, in- 
ſtead of the treaſurer of this limited and excluſive juriſdiction ; 
for the ſtatute direds a moiety of the penalty to be paid into the 
hands of the treaſurer of the county, riding, or diviſion, if in Eng- 
land, or to the clerk of the juſtices of the county or fewartry in 
Scotland. *© Diviſion” means a diviſion of the county, of which 
there are ſeveral inſtances. And it is manifeſt from another part 
of this ſtatute that the Legiſlature meant by diviſion in this place 
ſomething more than a ſmall diſtri like Seaford ; for in a prior 
part of the clauſe, they uſed the words “ county, ſtewartry, city, 
borough, or Cinque Port ;” but in this place only *county, riding, 
or diviſion.” There is alſo a legiſlative recognition of this conſtruc- 
tion of the word © diviſion” in another act of parliament, 
8 9 9 N. 3. c. 30. / 6. which gives an appeal againſt orders of 
removal to the next ſeſſions of the peace for the county, divifion, 
and riding; for that makes an expreſs exception of the liberty of 
St. Albans. And the conſtruction of this ſtatute has always been 
that the appeal muſt be to the ſeſſions for the county or general 
diviſions of that county, and not for any exclufive juriſdiction 
within that county. Where the Legiſlature intended to give an 
appeal to the ſeſſions held for a ſmaller diſtrict, which they did 
in the 17 Geo. 2. c. 38. þ. 4. againſt. poor-rates, they uſed the 
words © county, riding, diviſion, corporation, or franchiſe.” But 
in this ſtatute the words © corporation or franchiſe” are omitted; 
from whence 1 it is fair to infer that the Legiſlature meant only 
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the county diviſiens. Policy alſo requires that * divifion” in 


— this atof. parliament ſhould receive that conſtruction; becauſe 


the juſtices at the ſeſſions for ſuch county, riding, or diviſion, 


are to have the diſtribution of the forfeitures; and there is a 


greater probability that that diſtribution will be beſt made by 
the juſtices of the county, who are not connected with the local 
prejudices and animoſities of the ſmall diſtrict where the offence 
is committed, than by the juſtices of ſuch diſtrict, who enter into 
all the election diſputes, and may * intereſted in diſtributing 
the penalties. l 
Palmer, contra. The Ae dag s counſel has confined him- 
{elf to one head of argument; but he is not entitled to the judg- 
ment of the Court, unleſs he can alſo prevail on another head, 
and ſhew that Seaford cannot appoint a treaſurer. . Now it clear- 
ly appears from the 12 Geo. 2. c. 29. that it may. That act 
enables juſtices to make county rates * within the reſpective 
limits of their commiſſions, which means © the limits of their 
reſpective authorities.” Power is thereby given to county and 
corporate juſtices -to grant warrants of diſtreſs. And the ſixth 
ſection enacts that the money ſhall be paid into the hands of 
ſuch perſon, being reſident. in any ſuch cornty, riding, diviſion, 
city, liberty, or place, where the rates are made, as the juſtices 
ſhall appoint to be treaſurer. - The ſame expreſſion occurs in the 
eighth. ſection; which alſo directs the vouchers to be depoſited 
in the hands of the clerk. of the peace for the county, or with the 
town-clerk &&c, of any city, town- corporate, or liberty. If then 
. Seaford. can appoint. a. treaſurer, the plea in abatement is falſified, 
and the plaintiff is intitled to recover. But the ground on 
which, the: defendant's argument. Teſts cannot be ſupported; for 
the Legiſlature intended to give the penalty to that community 
in which the offence was committed. There are ſeveral ſtatutes 
in which the word © « diviſion” means a ſmall diſtrict, having 
excluſive juriſdiction, and is not confined to the larger diviſions 
of the county; one of which is the act regulating. the licenſing 
of ale-houſes. In the ſtatute cited, 8. 9 W. g. it was abſolutely 
neceſſary, to put a different conſtruction on * diviſion,;” for there 
it was introduced between county and riding ;” there the rule 
. noſcitur d ſociis applied, and. e excluded all diſtricts ſmaller 


than county. diviſions, | 


Lord Kenvon, ch. 1 1 is not on account of the grength 


* che defendant's plea that t our Judgment will be given in his 
favor, 
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| Favor, but on: account of the weakneſs of the plaintiff's declara- 


tion ; for che plea cannot be ſupported, inaſmuch as it is a 
ple in abatement after a general imparlance. 

This action is brought on the ſtatute 22 Ged. 3. c. 41. / l., which, 
after creating the forfeiture, directs that one moiety of the penalty 
Mall be paid into the hands of the treaſurer of the county, riding, 
or diviſion, within which the offence is committed. Now the rule, 
ngſeitur a ſoctis, may fairly be retorted on the plaintiff's counſel; 
for the word “ diviſion” in this act ſtands with county and riding, 
and therefore muſt mean ſomething analogous to them. And 
the word divi/ ion applies to the county of Lincoln, in the ſame 
manner that riding does to the county of York, This interpre- 
tation of the word is further proved by the' diſtribution of the 
penalties in Scotland, one moiety of which the at directs ſhall be 


applied to ſuch purpoſes as the juſtices at the ſeſſions for the 


county, ſtewartry, riding, or diviſion, ſhall think fit; ſtewartry in 
that country being equivalent to county. And if the Legiſlature 
had intended that the penalties ſhould be paid to the treaſurers of 
ſmaller diſtricts than counties, ridings, or diviſions, they would 
have inſerted in that part of the act the ſame words which 
are uſed in a preceding part, county, GAY city, borough, or 
cinque port. 

ASHUURST, J. was not in court when this caſe was argued. 

* BvLiLlER, J. The plea in abatement 4s bad on ſeveral grounds; 
it has no one property eſſential to the conſtitution of ſuch a plea. 
In the firſt place, the objection mentioned by my Lord is 
deciſive, that it is after a general imparlance. In the next place, 
the ſubſtance of it is bad; becauſe it does not give the plaintiff 
a better writ, but tends to ſhew that he can maintain no action. 
In Frederick v. Lookup, in error (a), which was a gui tam action 
on the gaming act, 9 Arn. c. 14. / 2. brought by the defendant 
in error who ſued for himſelf as well as for the poor of the pariſh 
of St. Paul Covent Garden, one obje dion was that it did not ap- 
pear that the offence was committed in that pariſh ; for if it were 
not, it was admitted to be a clear objection either in arreſt of 


judgment or on a writ-of error. Then if this plea be bad, the 


next queſtion is whether the declaration can be ſupported ; and 
1 am clearly of opinion that it cannot for the reaſons given by 
the Chief Juſtice, Where the word © diviſion” has a certain 

known ſenſe, with reference to the ſame matter as county, it muſt 


receive that conſtruQi ion. 
| | (a) 4 Burr. 2018. 
. You. IV, 3 N 
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GROSR, J. of the ſame opinion. 
Palmer then applied for leave to amend : bur 
BULLER, J. ſaid there was no inſtance in which the Court had 


given leave to amend as 70 the parties to the ſuit in a qui tam 


act ion after a demurrer. And 
The Court ſaid that as it appeared on the record that the abs 


tiff could not maintain his action, they muſt give judgment for 


the defendant, though _ plea were bad. 


Judgment for the defendant. 


HolLAND qui tam again Bor HAAR. 


1.4 NE on a former day obtained a rule to ſhew cauſe why 

the defendant ſhould not be diſcharged out of cuſtody, on 
a defect in the affidavit on which he had been held to bail. 
This was an action on the lottery act, 22 Geo. 3. c. 47, to recover 
ſeveral penalties for inſuring ſeveral tickets to different perſons ; 
and the affidavit alleged that the defendant had promiſed and 
agreed to pay to thoſe ſeveral perſons divers ſums of money on 
certain events and contingencies relating or applicable to the 
drawing of certain tickets or numbers &c; without adding that 


the defendant had taken and received any money in conſideration of 


fuch promiſes ; 
from the caſe of Watſon v. Shaw (a). 


which, it was ſaid, was fatal, and ſo far differed 


Baldwin now ſhewed cauſe ; and obſerved that by the words 
of the ſtatute (5) the defendant incurred the penalties by inſur- 


ing, even though he received no premium; for it ſays © Or 


under any pretence Fc, promiſe or agree to pay any ſum tc, 
whether with or without conſideration, on any event or contingency 


relative or applicable to the drawing of any ſuch ticket.” 


Lane, in ſupport of the rule, ſuggeſted a doubt whether the words 
« with or without conſideration” extended to this caſe ; and ar- 
gued that as the defendant's promiſe without having retina any 


_ conſideration was nudum pactum, and if the ſubject of the contract 


had even been a legal one could not have been enforced by either 
party, the Legiſlature could never intend to ſubje to the pe- 
nalties of the at a party who had in fact received no benefit, and 
who could not compel the performance of the agreement. But 


even if this were within the act, he doubted whether another ob- 


(a) Arte, 2 vol. 63g. 


(1) SeR. 13. 
2 | | 


jeddion 


* 
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jection did not preſent itſelf on the face of the affidavit ; as it in- 
.cluded ſeparate offences by inſuring with ſeveral perſons. But 
The Court thought that there was no foundation for either 
of the objections. That the firſt was anſwered by the poſitive 
words of the ſtatute. And that, as to the latter, ſeveral penalties 
for offences of a ſimilar nature may be recovered in one action, as 
in the inſtance of bribery, where the defendant is frequently 


charged in the ſame declaration with bribing different perſons. 
Rule diſcharged. 


ATxinsoON, Adminiſtratrix, againſt B Ak ER. 


HIS was an action of detinue to recover certain inden- 

tures of bargain and ſale and releaſe, and a certain memo- 
randum in writing. The declaration alleged that T. Foſter, 
being ſeiſed for his own life of a certain freehold eſtate, conveyed 
it by leaſe and releaſe to H. Williams his heirs and aſſigns. That 
Williams by a memorandum in writing, and ſigned by him ac- 
cording to the form of the ſtatute, acknowledged the conſidera- 
tion money in the above conveyance to be the proper money of 
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to the heir as 
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W. Atkinſon, the plaintiff's inteſtate, and that the name fů 4 


* Williams was made uſe of in the conveyance in truſt for . 
Atkinſon, his heirs, executors, adminiſtrators, and cfjizgns. That 
Williams delivered the deeds and the memorandum to W. Athin- 
Jon, who thereby became poſſeſſed of them, and who afterwards 
died inteftate; on which adminiſtration was granted to the 
plaintiff, who thereby became lawfully poſſeſſed of the deeds 
Oc, and, being ſo poſſeſſed, afterwards loſt them; and that they 
came into the poſſeſſion of the defendant, who 1s the heir at law 
of W. Atkinſon, and who ſtill detains them. To this declaration 
there was a general demurrer, and joinder. 

Jobnſon, in ſupport of the demurrer, inſiſted that the plaintiff 
was not entitled to the deeds, the defendant being a ſpecial oc- 
cupant of the eſtate. Prior to the ſtatute 29 Car. 2. c. 3. Every 
eſtate pour auter vie, of which there was no ſpecial occupant 
marked out by the grant, belonged to the perſon, who firſt took 
poſſeſſion of it. But this being found inconvenient, that ſta- 
tute was paſſed to remedy it; and it (a) enables the proprietor 
to deviſe it, and enacts that if no deviſe be made, it ſhall be 
chargeable in the hands of the heir, if it come to him by reaſon 


a) SQ, 12. 
; of 
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of a ſpecial occupancy, as aſſets by deſcent, as incaſe of lands in 
fee-ſimple ; and in caſe there be no ſpecial occupant, it ſhall go 
to the executors or adminiſtrators, and be aſſets in their hands.“ 
As doubts aroſe to whom the ſurplus of ſuch eſtates ſhould go 
after paying the inteſtate's debts, when they were not deviſed, 
the 14 Geo. 2. c. 20. / g. enacted that ſuch eſtates pour auler vie 
in caſe there be no fpecial occupant thereof, of which no deviſe 
has been made by virtue of the 29 Car. 2, ſhould be diſtributed 
as perſonalry. © Now thoſe ſtatutes only apply to the caſes of a 


vacant poſſeſſion ; but here there was a ſpecial occupant, namely 


the heir of V. Atkinſon. If it be contended that the adminiſtra- 
trix of M. Atkinſon may take this as a ſpecial occupant, and 
2 Vern. 719; 3 Al. 466; and Carth. 576; be cited; it may be 
anſwered that the plaintiff as the adminiſtratrix might have taken 


if it had not been limited to Ailinſon's heirs. But it never has becu 


held in a caſe where a freehold is limited to a man, his heirs, 
executors, and adminiſtrators, that the latter can take. go the 


excluſion of the heirs. 


Gardiner, contra, contended that the defendant was: not en- 
titled to retain theſe deeds ; 1ſt, becauſe he.claims only under 
the declaration of truſt, of which this Court will not take notice; 
Doe d. Gibbons v. Pott (a), it not being the caſe of a clear truſt; 
or, 2dly, becauſe the eſtate veſted in the adminiſtratrix, in Ve 
of the creditors at large, and not in the heir at law, the limita- 
tion to the adminiſtrators being repugnant to that to the heirs. 
That though the heir at law 1s entitled to favor in preterence to a 
deviſee, yet he is not favoured under the {ſtatute of frauds; 2 Alt. 
151. And that if this eſtate veſted in the heir, it would only be 
liable to ſpecialty debts, whereas if the adminiſtratrix were en- 
titled, ſhe would hold it for all the creditors of the inteſtate. 

Lord KENyYoN, Ch. J. The law on this ſubject has been 
truly ſtated by the defendant's counſel. If an eſtate pournauter 
vie be limited to a man, his heirs, and aſſigns, and it be not de- 


viſed, it goes to the heir under the ſtatute of frauds, and is liable 


to the ſame debts as a fee-ſimple is. Where it is granted to a 
perſon, his executors, adminiſtrators, and aſſigns, the executors, 
take it ſubject to the ſame debts as perſonalty of any other de- 
ſcription is; and by the 14 Geo. 2. it is diſtributable. Now in 
this caſe, befors the plaintiff can recover the deeds in queſtion, 
ſhe muſt ſhew a title to the eſtate in reſpect of which ſhe claims 
the deeds. but ſhe objects to the defendant's retaining them, be- 


(a). Dong. 695. . 
3 | | cauſe 
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cauſe his title, if any, is only equitable, and cannot be enquired 
into in a court of law. Now this court either has or has not a 


right to enquire in whom the equitable title is veſted; and in 


either way of conſidering the queſtion, there muſt be judgment 
againſt the plaintiff. If it be ſo doubtful a point that we can- 
not decide it in a court of law, the plaintiff mulit ſeek redreſs in 
equity, becauſe the right to theſe documents muſt follow the 
title to the eſtate. And if we can examine into the title, the de- 
fendant, who is the heir at law of the tenant porr auler vie, muſt 
have judgment. The eſtate in queſtion was conveyed to Wil- 
hams, his heirs, and aſſigns; and it appears by the deed of truſt, 
which, as being a declaration in writing, 1s valid by the ſtatute of 
frauds, that Williams held the eſtate in truſt for Atkinſon, his 
heirs, executors, adminiſtrators, and aſſigns. The firſt limita- 
tion is to the heirs, and in the ordinary courſe of this ſpecies of 
property it goes to the heir at law, becauſe it is a real eſtate. 
Then it is urged that we ought to exclude the heir, in order 
to let in a more numerous claſs of creditors. But, however con- 
venient it might be if ſuch were the law, when we are deciding 
according to law, we mult take care not to infringe one of it's 
firſt rules. And here the heir at law 1s entitled to the eſtate as 
a ſpecial occupant, and has conſequently a right to detain the 
poſſeſſion of thoſe documents which belong to the eſtate. 

Per Curiam, Judgment for the defendant. 


PREARCE and Another ggainj TAayYLoOR. 


U debtor out of cuſtody under the lords' act (a), it appeared 
that he had been charged in execution on the 16th Ofober. 1789; 
that in Michaelmas Term following, he had given the proper no- 
tice to the plaintiffs required by the abovementioned act prepa- 
ratory to his diſcharge ; but having employed an agent to pur- 
ſue the ſubſequent ſteps neceſſary to entitle himſelf to take ad- 
vantage of the act, which the agent had failed to do, he had 
been in conſequence remanded. - In Michaelmas Term 1790 he 
made a fimilar application to the Court, by virtue of the 26 
Geo. 3. c. 44, which extends the proviſions of the former 
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ſtatute; and having then complied with the requiſitions of 
the act, the only queſtion (a) was, whether under the 5th ſection of 
the 26 Geo. 3. the priſoner could make oath that he had neglect- 
ed to take advantage of the former ſtatute from ignorance-or mij- 


„ ſhall have neglected to take the benefit of the ſaid act within 
c the time limited by the ſaid act, and ſhall have remained in 
<« priſon by the ſpace of one year (0), and ſhall make it appear to 
the court out of which ſuch execution iſſued that ſuch neglect 
< aroſe from ignorance ur miſtake, ſuch debtor ſhall then be en- 
« titled to take the benefit of the ſaid act, as if he had taken the 
*« {ame within the time by the ſaid act fo limited as aforeſaid.” 
Baldwin, tor the plaintiffs, contended that the priſoner could 
not take the neceſſary oath, becauſe it manifeſtly appeared that 


he had not neglected to get diſcharged from his own ignorance 


or miſtake, but through the miſconduct of the agent whom he 
employed. And if the ignorance or miſconduct of third per- 
ſons were ſufficient to enable the priſoner to take the benefit 
of the ad, it would be opening a great door to fraud. 

Garrow, for the priſoner, ſaid that the conſtruction con- 
tended for would reſtrain both the words and meaning of the 
ſtatute; for it would be confining theſe applications to caſes 
where the neglect had ariſen from a man's own ignorance 
or miſtake ; whereas a perſon in cuſtody muſt a& through the 
intervention of others; and therefore it is moſt probable that the 
Legiſlature meant to give relief in caſes where the firſt appli- 
cation failed from the ignorance or miſtake of the agent as well 
as from the priſoner” s own 1gnorance or miſtake, | 

Lord KeNYoN, Ch. J. Even if the negleQ aroſe from the miſ- 
conduc, and not merely from the ignorance or miſtake, of a third 
perſon, I ſhould think that as to'the party himſelf it was fairly 
referable to the words and meaning of the act; as to him it may 
be called ignorance or miſtake, if he fairly meant to do what 
the law required of him. 

A$SHHURST, J. The wording of the act in this manner was 
with a view to prevent a defendant taking advantage of any wil- 


ful negleR or miſconduQ of his own. 


(a) Another queſtion was at firſt made | a year's impriſonment, which aroſe from: a 2 
whether it were neceſſary for a priſoner | miſapprehenfion of the fact; and therefore 


in order to entitle himſelf to be diſcharg- | when that was explained the Court Gees 


ed under the 26 Geo. 3. c. 44. to apply | giving any opinion upon it. 
within the firſt term after the expiration off (5) Yide note (a) . 


IN THE THIRTY-FIRST YEAR OF GEORGE 111. 


BuLLen, J. Even if the neglect were wilful on the part of 
the agent employed, yet if the defendant were not privy to it, 


but did every thing in his power to comply with the requiſitions 
of the act, it is as to him imputable to miſtake. 

 GRoss, J. The words © ignorance or miſtake” are uſed in 
this act of parliament in contradiſtinction to * fraud and de- 
ceit.” 

Ordered that the priſoner be brought up. 


The KN O again The Maſter and Fellows of SAIN V 
CATHERINE's-HALL, CAMBRIDGE. 


Rule was granted in the laſt Term calling upon the de- 

fendants to ſhew cauſe why a mandamus ſhould not 
iſſue, commanding them to declare the fellowſhip of the Rev. 
Foſbua Wood vacant, and to proceed to the election of another 
fellow. The college was founded and endowed by Doctor 
Wodelarke, who gave certain ſtatutes ; and the foundation, which 
conſiſted of a maſter and fellows, was confirmed and incorpo- 
rated by letters patent of the 15th of Ed. 4th, Mr. Wood, a 
fellow .of this college, was about two years ago inducted to 
the vicarage of Madingley, in the county of Cambridge, ſituated 
at the diſtance of three miles and an half from the Univerſity ; 
the acceptance of which living, it having the cure of ſouls, 
and being of the value of above ten marks (a) a year in the 
king's books, it was contended, vacated his fellowſhip. 

In 1549 Edward the 6th ſent down by commiſſion ſeveral viſi- 
tors to Cambridge to alter and reform the ſtatutes of many of the 
colleges in the Univerſity, and (amongſt others) of this college. 
And the detendants depoſed that ever ſince that time (except 
for a ſhort period in the reign of Queen Mary as to ſome part) 
the college has been governed by the ſtatutes, .as reviſed and 
altered by thoſe viſitors. Every fellow on his election ſwears that 
he will obſerve the ſtatutes. The ſtatutes, with the uſage there- 
on, were ſet forth in the affidavits. A letter miſſive was alſo 
ſtated from Charles 2d. to the college in 1664, whereby his 
majeſty granted his royal diſpenſation to Brunning, one of the 


fellows, co hold a living of upwards of ten marks in the king's 


books wry his fellowſhip, which he did accordingly. And an- 


(s) The living was $0/, a year and opwards, 
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take. That ſection enacts that where any debtor as aforeſaid 


CASES IN EASTER TERM 


the act, the only queſtion (a) was, whether under the 5th ſection of 
the 26 Geo. 3. the priſoner could make oath that he had neglect- 
ed to take advantage of the former ſtatute from ignorance or mii 


« ſhall have neglected to take the benefit of the ſaid act within 


td the time limited by the ſaid act, and ſhall have remained in 


<« priſon by the ſpace of one year (0), and ſhall make it appear to 
« the court out of which ſuch execution iſſued that ſuch neglect 
< aroſe from ignorance ur miſtake, ſuch debtor ſhall then be en- 
« titled to take the benefit of the ſaid act, as if he had taken the 
*« ſame within the time by the ſaid act fo limited as aforeſaid.” 
Baldwin, tor the plaintiffs, contended that the priſoner could 
not take the neceſſary oath, becauſe it manifeſtly appeared that 
he had not neglected to get diſcharged from his owvn 1gnorance 
or miſtake, but through the miſconduct of the agent whom he 
employed. And if the ignorance or miſconduct of third per- 
ſons were ſuthcient to enable the priſoner to take the benefit 
of the ad, it would be opening a great door to fraud. 
Garrow, for the priſoner, ſaid that the conſtruction con- 
tended for would reſtrain both the words and meaning of the 
ſtatute; for it would be confining theſe applications to caſes 
where the neglect had ariſen from à man's own ignorance 
or miſtake ; whereas a perſon in cuſtody muſt act through the 
intervention of others; and therefore it 1s moſt probable that the 
Legiſlature meant to give relief in caſes where the firſt appli- 
cation failed from the 1gnorance or miſtake of the agent as well 
as from the priſoner's own ignorance or miſtake. 
Lord KENYoN, Ch. J. Even if the negleQ aroſe from the miſ- 
conduct, and not merely from the ignorance or miſtake, of a third 
perſon, I ſhould think that as to the party himſelf it was fairly 
referable to the words and meaning of the act; as to him it may 
be called ignorance or miſtake, if he fairly meant to do what 
the law required of him. 
A$SHHURST, J. The wording of the act in this manner was 
with a view to prevent a defendant taking advantage of any wil- 


ful neglect or miſconduct of his own. 


(a) Another queſtion was at firſt made | a year's Wet which aroſe from: a 2 
whether it were neceſſary for a priſoner | miſapprehenfion of the fact; and therefore 


in order to entitle himſelf to be diſcharg- | when that was explained the Court en 


ed under the 26 Geo. 3. c. 44. to apply | giving any opinion upon it. 
within the firſt term after the expiration of * (65) Yide note (a) /up. 
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BurLIR, J. Even if the neglect were wilful on the part of 
the agent employed, yet if the defendant were not privy to it, 


but did every thing an his power to comply with the requiſitions 
of the act, it is as to him imputable to miſtake. 

. GRoss, J. The words © ignorance or miſtake” are uſed in 
this act of parliament in contradiſtinction to“ fraud and de- 
; ceit.” 

Ordered that the priſoner be brought up. 


The KN G again The Maſter and Fellows of Saint 
CATRERINES-HaLL, CAMBRIDGE. 


Rule was granted in the laſt Term calling upon the de- 

fendants to ſhew cauſe why a mandamus ſhould not 
iſſue, commanding them to declare the fellowſhip of the Rev. 
Foſbua Wood vacant, and to proceed to the election of another 
fellow. The college was founded and endowed. by Doctor 
Wodelarke, who gave certain ſtatutes ; and the foundation, which 
conſiſted of a maſter and fellows, was confirmed and incorpo- © 
rated by letters patent of the 15th of Ed. 4th, Mr, Wood, a 
fellow of this college, was about two years ago inducted to 
the vicarage of Madingley, in the county of Cambridge, ſituated 
at the diſtance of three miles and an half from the Univerlity ; 
the acceptance of which living, it having the cure of ſouls, 
and being of the value of above ten marks (a) a year in the 
king's books, it was contended, vacated his fellowſhip. 

In 1549 Edward the 6th ſent down by commiſſion ſeveral viſi- 
tors to Cambridge to alter and reform the ſtatutes of many of the 
colleges in the Univerſity, and (amongſt others) of this college. 
And the detendants depoſed that ever ſince that time (except 
for a ſhort period in the reign of Queen Mary as to ſome part) 
the college has been governed by the ſtatutes, .as reviſed and 
altered by thoſe viſitors. Every fellow on his election ſwears that 
he will obſerve the ſtatutes. The ſtatutes, with the uſage there- 
on, were ſet forth in the affidavits, A letter miſſive was alſo 
ſtated from Charles 2d. to the college in 1664, whereby his 


majeſty granted his royal diſpenſation to Brunning, one of the 
fellows, co hold a living of upwards of ten marks in the king's 


books with his fellowſhip, which he did accordingly. And an- 
(a) The living was 50 l. a year and apwards. 
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other inſtance of the ſame ſort in the ſame reign was adverted 
to and admitted, which latter was not ſtated in the affidavits. 
It appeared further chat no viſitor had been WP by 
W e wg the founder, and that his heirs were extinct. | 
Two queſtions were principally: made in the argument, 1ſt. 
As to the juriſdiction of the court of King's Bench; 2dly. As to 
the conſtruction of the ſtatutes. And the uſage which was ſtated 
at length in the affidavits was relied on by the defendants; in 
the firſt inſtance to ſhew that the king had in fact acted as 
viſitor of this college, which the court would attribute to a right- 
full power; In the ſecond, the uſage was relied on as interpreta- 
tive of the ſtatutes, But, as the Court gave judgment on the 
general ground of their want of juriſdiction, the right having 
devolved on the king, to be exerciſed by his chancellor in 
default of heirs of the founder, and ſaid nothing upon the 
point of conſtruction; the ſtatutes themſelves and the whole 
of the fats and argument relating to the conſtruction of the 
ſtatutes are therefore omitted. | | DRY 
Erſkine, Law, and Graham, ſhewed cauſe againſt the rule ; con- 
tending, 1ſt. That in default of heirs of the original founder the 
right of viſitation devolved on the king, who : viſited by his 
chancellor, or by ſpecial commiſſioners . appointed under the 
great ſeal; and conſequently that this Court ought not to take 
cognizance of the queſtion. It is clear that where the king is 
founder of an eleemoſynary lay corporation; or where the king 
and a private perſon are joint founders; or where a private perſon 
endows a royal foundation without {ſpecially appointing a par- 
ticular viſitor ; in all theſe caſes the king is viſitor, and viſits by 
his chancellor. 1 1ſt. 96. F. N. B. 42. 2 Inft. 68. 2 P. Wms. 
326. Eden v. Feſter. The devolution on the crown does not 
change the nature of the inſtitution; it ſtill continues eleemoſy- 
nary and not civil. The principle holds univerſally, that 
wherever the king has a right of viſiting, by whatſoever title 
it accrues to him, ſuch right muſt be exereiſed through the 


medium of his-chancellor; and no inſtance can be ſhewn of this 


Court having viſited eo nomine any foundation in right of the 


king. The power of viſiting ariſes by the common, and not by 


the canon, law: and that power is incident to the founder and 
his heirs, unleſs he delegate it to another (a). It is perſonal in its 
nature, and is ſo exerciſed by the founder and his heirs; and 


Aeet's argument in Den. Proc. in the ſame 
caſe, i Burn. Ee. Lanr, tit. College. 


Ez 


(a) Lord Holt's argument in Phillips v. 
Bury, gute 2 vol. 352; and Bichop Still ug- 


1 | therefore 


1N THE THIRTY-FIRST'YFAR/OF GEORGE III. 


therefofe/if it devolve at all upon the king, it muſt devolve upon 
him; ſuch as it was before, in his perſonal: capacity, to be exer- 


.cifed accordingly in the ſame manner as if he had been the 
original founder, other wiſe a different power would devolve than 


tion of order and tranquillity in ſuch ſeminaries of learning that 


the viſitatorial power ſhould not be exſtinguiſhed in default of 
the founder's heirs: and therefore upon the, ſame principle that 


the common law annexes ſuch a power to hig heirs without any 
ſpecial deſignation of the founder himſelf, upon default of his 
heirs the power muſt devolve upon the king as, the general heir 
-where none :otlier is to be found. In Phillips againſt Bury (a), 
Lord Hott ſays, © a' viſitor is of neceſſity created by the law”. 
Andithe proviſions of the 25 Hen. 8. c. 21. /; 20, are in confor- 
mity to this principle; Which enables the king by commiſſion 
under the great ſeal to viſit all monaſteries, colleges, hoſpitals, pri- 
ories, houſes and places religious exempt. The firſt inſtance of any 
application to this Court in theſe matters Was in the time of Crom- 
2006 (b): and that was in the caſe of one Hern referred to in Dr. 
Withrington's caſe, 1 Keb. 234. Hern then obtained a mandamus 
do reſtore him to a place in the Univerſity; but the reaſon given 
was, becauſe there was then no ſpecial viſitor; for the archbiſhop 
of Canterbury was local viſitor, and the ſee was then vacant. And 
in the year 1655 in the caſe of the Pratefor againſt Craford (c), a 
mandamus to the maſter and fellows of Gonuille and Caius college to 
reſtore the defendant to an uſher's place of a free- ſchool in Cam- 
bridge, of which as viſitors they had deprived him, was denied. 
And an application of a ſimilar nature was refuſed in Doctor Witb- 
rington's caſe (4) 13 & 14 Car. a, becauſe there was a viſitor. 
The next was Patrick's caſe, 16 & 17 Car. 2. (e), where, upon an 
application for a mandamus to the ſenior fellow of Queen's college, 
Cambridge, to admit Patrick to be preſident thereof, the queſtions 
were, who ſhould be viſitor, and whether a. mandamus lay where 
there was a viſitor. Norton and Keeling . were for granting a 
writ, but Tuoyſden and Madam, contra, on. the ground that 


there was a viſitor. No in that caſe it was agreed on both fades, 


as well by Raymond who argued for DaQor Patrick, as by Finch, 
Solicitor General, who was of counſel with the college, that: if 
© there were no vHfitor-Fpecially appointed, then in common reafon 


(a) Arte, 2 vob. 352. 5 | 1, (4): Kilb. 2. 50, 61. 68. 79. 131, 150. 
(b) Referred to by Sti/lingfien in his ar- 234. 458. 1 Lev. 23. & Sid. 71. S. C. 
gument loc. ubi ſupra, | (e) Sir T. Ray. 101.; and 1 Lev. 65. 


(e) Sg. 477. 


that which exiſted- before. It ſoems neceſſary for the preſerva- 
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and according to the rule of law, ne deficeret j Mina, the king 
was viſitor. In Doctor Bentley's caſe (a) indeed a pereniptory 
mandamus was awarded to reſtore him to his academical de- 
grees ; but that was becauſe he had been degraded without 
having been heard in his own defence. And it was there ad- 
mitted (6) by Mr. Reeve, who argued for Doctor Bentley, that 
if the Univerſity had returned that the king was their viſitor, 
as they might have done, it would have put an end to the diſ- 
pute. But the opinion of Lord Holt in 12 Mod. 232. is decifive, 
wherein, upon an application for a mandamus to a college in 
Oxford, after obſerving that it was a lay corporation, and that the 
viſitation belonged then to the founder and his heirs, he ſays 
„ and if he die without heirs, I take it the viſitation ſhall go 
« to the king; of which Vide 5 Ed. 4. (c) Simon de Monford's caſe : 
und this is my private opinion.” The caſe which perhaps will 
be principally relied on by the other fide is The King v. The Biſhop 
of Cheſter (d), where a mandamus was granted to the biſhop, as 
warden of Mancheſter Gollege, to admit a chaplain, upon the 
ground that the biſhop being viſitor of this college, which was 
of royal foundation, and having been alſo: appointed warden, 
could not viſit himſelf, and conſequently the viſitatorial power was 
ſuſpended, and the remedy was in this Court to prevent a failure 
of juſtice. It is true indeed that the Court there held that the 
viſitatorial power could not reſult back to the king: but the 
reaſon of that caſe was that there was a viſitor in being, and 
therefore the power could not devolve on the king in default of 
a viſitor; but in as much as from the particular circumſtances 
of the caſe he could not exerciſe his functions as viſitor, the 
general ſuperintending power of this Court was obliged to be 
exerciſed. That caſe therefore differs widely from the preſent; 
for here, as the founder's heirs are extinct, the king as general 
repreſentative ſtands in their place; and as he is capable of ex- 
erciſing the viſitatorial power in it's full force, the neceſſity of 
this Court's interference does not now exiſt as it did in the caſe 
of Mancheſter College. But even there it was found neceſſary to 
guard againſt the inconvenience of extending the exerciſe of the 
viſitatorial power by this court further than that caſe went; 
for by the 2 Geo. 2. c. 29. after ſtating that doubts had wifa 
whether the king could viſit the faid collegiate church during 
(a) 2 Ld. Ray. 1334. 10 Geo: 1, 1 Stra. (e) 5 Ed. 4. 123. Long. Quin. 


557. 5-C. (4) 2 Stra. 797. 
(#).2 £4. Ray, 1338. 7 


the 
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the ſuſpenſion of the biſhop of Chefter” s power, the power of 
viſiting the ſame is veſted in the crown: and then by the 3d 
ſection it is ſpecially enacted, that if any diſpute ſhould ariſe 
concerning the election or admiſſion of any of the preſent mem- 
bers of the college, by reaſon of their not having been elected 
or admitted within the time limited by the charter, the ſame 
ſhould be determined by the courſe of the common law, Oc. 
The recital in the ſtatute throws conſiderable doubt upon that 
caſe. Another caſe, that of Rex v. Gregory, E. 12 Geo. 3. B. R. 
(a), may be mentioned for a dictum of Lord Mansfield to the 
following effect; that, where the right of viſitation came to the 
crown in default of heirs of the founder, the king would viſit 
by his common law courts. But it is to be obſerved that that 
was not the point in queſtion before him, but whether an in- 
formation in nature of a quo warranto would he againſt a fellow, 
to ſhew by what authority he claimed to be ſuch ; and pro- 
bably it was thrown out in argument without much conſider- 
ation of the queſtion. At all events if there be authorities on 
either ſide, and the queſtion has never been ſolemnly determin- 
ed, it imports the court ſeriouſly to weigh the inconveniences 
which are likely to reſult from determining that this Court can 
viſit foundations of this ſort. For if they can viſit in one inſtance, 
there will be the ſame reaſon for viſiting in all. And beſides 
that in many inſtances which are the ſubject matter of viſita- 
torial control the Court will find great difficulty in adapting it's 
function to the caſes which may ariſe, the very foundation of the 
viſitatorial power, which is a general diſcretion, is totally repug- 
nant to the conſtitution of this Court, which is governed by 
known and eſtabliſhed rules of law. And all the miſchiefs of 
litigation and vexation, againft which the viſitatorial power was 
intended to be a guard, will thereby be introduced. Independently 
however -of the general principle of law by which the right of 
viſitation devolves on the king in dẽfault of heirs of the founder, 
it appears in point of fact that the king is viſitor of this college: 
for there was a viſitation by commiſſioners in Ed. 6th's time; 
and the diſpenſatory letters ſent to members of this college by 
Charles 2. are referable to the fame power. For at this diſ- 
tance of time the Court will rather refer theſe acts of the crown 
to a rightful than to a wrongful arbitrary authority. And 
it may therefore be preſumed that the crown was appointed 
- wilitor BY the 3 deſignation of the founder by ſome ancient 
(a) Vide poſt, 240. n. (a.) | 
inſtru- 
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1s now'loſt. And this en, is warrapted by the 
cafe [mentioned- in Saint Fobn's Collage againſt, Teddington (a)] .. 
of Doctor Martin v. The Archbiſhop of Canterbury, As. viſitor of 
Merton College, Oxford, Tr. 11 C12 Geo. 2, It was. the caſe. of a 


Private fellow. It was contended by Doctor Martin that the 6 
biſhop of Winchefter was viſitor: the other fide; ſhewed that the 


archbiſhop had exerciſed this power, but the biſhop, of Wincheſter 
never had. And it was ſaid that as the caſe, was doubrful a 


Prohibition was proper: but per curiam © though long uſage 1 will | 
not give a right, yet it is Ty evidence of it”; and a prohibi- 


tion was denied. | „ 
Bearcroft, Le Blanc, Serj * ** A ele, 3 admit. — chat 


where the king was viſitor in r icht of a royal fo ndation, | 


or by ſpecial deſignation, the power was to be exerciſed throu 


the medium of His chancellor, and not by this Court, and chat | 
where there was any viſitor this Court would not interfere in 


matters of viſitatorial appeal; but contended that none of the 
authorities cited in ſupport of thoſe poſitions affected this caſe, 
where in default of heirs of the founder there was no viſitor. 
On the contrary it has been ſalemaly. determined that where 
there is no viſitor, or the viſitatorial power is ſuſpended, the 
remedy is by application to this Court for a mandamus. It is not 

pretended that the viſitatorial power comes to the crown in de- 
Fault of heirs of the founder by beat. The right of viſitation 


ariſes from the endowment of the foundation, in order to ſu uper- 


intend the proper application of the founder's bounty, „The 


term eſcheat is applicable only to tenure; ſo long therefore. as 


the land remains to the original purpoſes ; the viſitatorial ag." 
which - ariſes in reſpect thereof cannot de ſaid to eſcheat. 


order to maintain a colour of argument for contending that 712 
right veſts perſonally in the king in default of the founder 8 
heirs, the other ſide are driven to have recourſe to the term devolu- 


tion, which is taken from the civil law, and is a ſource of agquir- | 


ing rights or property unknown to our, laws. The argument, 
if it has any foundation, muſt go the whole length of. ſhewing 


that there muſt of neceſſity be a ſpecial viſitor of every inſtitution 


of this nature; in which caſe it would neceſſarily follow that this 


Court have done wrong in every ſuch inſtance where chey bave 
interfered by mandamus. For the lame. anſwer might have been 


given to every application, on che defect of viſitatorial juriſdic- 


(a) 1 Burr, 158. But the caſe adverted to is taken . a note in 1 Bura's. Kee. Law, tit. 


College. 


3 | tion, 


4 
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tien, that where no other ſpecial viſitor was empowered: to 


act, che viſitatorial power:devolves on the king perſonally, to be 


exereiſed through the medium of his great ſeal. Such a notion 
of viſitatorial power is entirely new, and inconſiſtent with it's 
origin, which ariſes from the private act of tlie faunder himſelf, 
and fubject to be moulded by him in whatever. manner he pleaſes; 
vrhich could not be if it were a mere creature of law. Whereas 
the power of this Court to interfere in ſuch cafes as the preſent, 
where there is no viſitor, or his power is ſuſpended, has been 


long eſtabliſhed, and ariſes from the general ſuperintendant au- 


thority which it exerciſes over all corporations, where other 
juriſdictions are deficient, to prevent a failure of juſtice. And 
no greater difficulties are likely to ariſe in theſe than in other 
ſpecies of lay corporations, which are alike governed by the 
general law of the land and their own peculiar charters or 
{atutes. The only ground of application can be to enforce the 
obſervance of their: inſtitutions, which this Court are juſt as 
well competent to do as any other tribunal. This as well as all 
other colleges is incorporated by charter, from whence the king 
is called Fundator incipiens (a), but that is by virtue of his 
Political and not of his perſonal character. The viſitatorial power 
iprings from the Fundator perficiens or endower, and is altogether 
ſubject to his control. The only power therefore that can re- 
ſult to the crown is. that which flowed. from its political capa- 
city; and ſuch power muſt be exerciſed by this Court. Nor is 
there any inſtance of interference by the court of chancery 
where there was. no viſitor. And all the caſes wherein that 
Court have (interfered on the ground of the king's being viſitor 
are where” the college was of royal foundation. The caſe of 
The, King v. Biſhop of Cheſter (5), where the Court interfered. by 
mandamus, was much ſtronger than' the prefent: For that was 
a caſe of a royal foundation; and it was there contended that 
as the viſitatorial power of the biſhop. was ſuſpended, the right 
neceſſarily reſulted to the crown to be exerciſed by the great 
ſeal: but even in that caſe the Court held otherwiſe, and de- 
termined unanimouſly to grant the mandamus, upon the broad 
ground that in every caſe where there is no viſitor or the 
viſitatorial power is ſuf; pended, Which they conſidered as the 
ſame thing, the right of ſuperintendance comes to the crown in 
it's politic capacity, as the fountain of corporate rights to 
be exerciſed by this court. And that caſe was afterwards recog- 
(a) 1 Black, Com. 481. (6) 2 Str. 797. and a MS. note of Lord Hardwicke. 
Vol. IV. . nized 
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dies by che A of the 2 Geo. 2. c. 29. wherein it ras; ; held 
neceſſary to reſtore by act of parliament the ordinary viſitatorial 
power to the king; ſtill however providing for the exerciſe of 
the juriſdiction of this court as to all the temporal rights of the 
parties during the ſuſpenſion of the viſitor's powers. But if the 
viſitatorial power had veſted in the king as a conſequence of law, 
there would have been no neceſſity for the Legiſlature to con- 
fer it on him: and their doing ſo affords a ſtrong inference that 
without the aid of that ſtatute the viſitatorial power would not 
have devolved on the king, but muſt have remained in ſuſ- 
penſe. Now if that power were held not to reſult to the 
king perſonally on failure of the capacity to exerciſe it by the 
local viſitor, even where the college was of royal foundation, 
ſtill leſs can it devolve upon him by a new title where it is 
of a private foundation, for the ſame reaſon. And the autho- 
rity of that caſe has been repeatedly recognized both in chan- 
cery and in this court. Green v. Rutherford, 1 Jex. 471. Rex v. 
Gregory, E. 12 Geo. 3 (a). and Rex v. TY of Ely, ante 2 vol. 339. 

And 


(a) Rex v. Gregory, Eaft. 12 Geo, 3. B. R. of any heir of the founder being alive ; but 
Upon a rule to ſhew cauſe why an informa- | ſuppoſing there is no ſuch heir in exiſtence, 
tion in nature of ue warrante ſhould not | the right of determining theſe diſputes muſt 
be exhibited againſt the defendant, to ſhew | reſult to the crown by prerogative. 
by what authority he claimed to be fellow Again, by g Ars. c. 20. this court does 
of Trinity Hall, in Cambridge, the caſe ap- | not acquire any authority to grant theſe in- 
peared to be, that the defendant had been | formations with regard to college offices. It 
elected by a majority of the fellows ; but | is not pretended that ſuch an information 


the election had been made on a differ- | would lie if there were a viſitor ; and as the 


ent day from that which the maſter had | a& does not particularly exempt colleges 


appointed, who claimed a right by the ſta- | which have viſitors from being ſubje& to ſuch 
tutes of the college of appointing a day for | informations, in this reſpect Trinity Hall 
the election, and preſiding thereat if he | ſtands in the ſame ſituation, with reſpe& to 
__ the ſtatute, as if it had a ſpecial viſitor, — 
[The particular Ntatutes and circamſtan- | But colleges are for private education only: 
ces relative to the propriety of the election, and a fellowſhip or ſcholarſhip can never 
with the arguments thereon, not being ma- | be called a royal franchiſe, ſo as to be ſub- 
terial to the principal caſe, are omitted.] jected to this proceſs. - They have this only 
On ſhewing cauſe againſt the rule, connection with royal prerogative, that they 
Wallace, Mansfield, and Robinſon, firſt ob- may purchaſe and hold lands. In Mas- 
jected to the mode of application, that in | chefer College caſe, 2 òStra. 297. where the | 
theſe caſes of lay eleemoſynary foundations | court granted a mandamus, under an idea that 
it was intruſted to the founder and his heirs, | the right of viſitation was ſuſpended by the 
or other ſpecial viſitor, to terminate all ſuch | biſhop of Cheſter, who was the viſitor, be- 
diſputes as the preſent; and that they ought | ing warden of the college, and he being there- 
not to be determined by information in na- {| fore a party intereſted could not viſit as a 
ture of go warranto. But Dr. Marriot, the | judge. Phillips v. Bury, Shin. 447. (a); 
maſter of this college, grounds this * | where the diſtinction is taken between pub. 
tion on an affidavit, that he does not hear | lic and private foundations. Rex v. Mari 


den, 


(a) Since reported ate 2 wel. 3 46, 
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And what was faid by Lord Mansfield in Rex v. Gregory i is direAly ; 


in point to this queſtion, and was not merely an obiter dictum like 
the opinion of Lord Holt in 12 Mod., but was one of the points 
for the determination of the Court. The firſt point which was 


a 3 Burr. 1812. Parkinſon? s caſe, Carth. 
92. where even a mandamus was denied to 
reſtore a fellow to his fellowſhip. But even 
though a mandamus might lie in this caſe, 
yet there are a variety of inftances where the 
court have granted a mandamus, at the pray- 
er of perſons in no ways entitled to informa- 
tions in nature of quo warranto. Rex v. 
Dr. Bentley, 2 Stra. 912. Fort. 298. 
Dunning and Davenport, in ſupport of the 
rule, argued upon the propriety of this mode 
of proceeding, by information in nature of 
quo warranto. If the ſuppoſition of there 
being ſomewhere the heir of the founder ex- 
iſting has any weight, as urged on the other 
fide, it brings the preſent caſe exactly with- 
in that of Manchefter College, where this court 
interpoſed on account of the viſitatorial 
power being in ſuſpenſe. But if there be 
no heir of the founder, this power muſt eſ- 
cheat; and the queſtion will be, How muſt 
this eſcheat take place? If it be a ſubje of 
tenure, it muſt revert to the original grant- 
or. As to Parkinſer's caſe, it has, by ſub- 
ſequent deciſions, been denied to be law ; 
and in Rex v. Whaley, 2 Stra. 1139. a mas- 
damus was granted to compel the maſter to 
admit a fellow, where there was a viſitor. 
And the viſitatorial power is in the nature of 
a claim of cogniſance, which is not to be fa- 
voured in excluſion of the ordinary conſtitu- 
tional method. That this is a lay corpora- 
tion is undeniable ; and as ſuch, it is ſub- 
je& to the temporal juriſdiction. In this 
court, therefore, we muſt ſeek our romedy. 
But it has been ſaid that this is not the pro- 


per remedy ; and it is objected, that antece- | 


dently to the ſtatute 9 A. there exiſted no 
ſuch practice as granting theſe informations 
at the inſtance of private perſons ; and that 
the 9 Ann. does not of itſelf allow of them. 

But in the time of Mill. 3. theſe informations 
did iſſue, as in the cafe of Rex v. The Corpo- 

ration of Hertford. It is certain then that 
this mode did exiſt prior to the ſtatute of Ann. 
and that does not take it away ; on the con- 
trary, it uſes the moſt extenſive and compre- 
henſive terms in the word officer ; and ſurely 
the maſter or head of every lay corpora» 


4 


— 


tion is the head officer of ſuch corpora- 


tion. 

Ld. . sene, Ch. {2:6 to the firſt 
objection to this mode of application, that 
this court cannot interfere, becauſe, if there 
be no viſitor, the power of viſiting eſcheats 


go to the king as viſitor ; but it is a corpora- 
tion, and as ſuch, the right devolves to th 
king to be exerciſed here. The caſe o 
Manchefter College is very ſtrong to this point ; 
for there, as long as the ſuſpenſion of the vi- 


there had been no viſitor, and the king, in 
this court, proceeded upon it, The ſtatute 
2 Gee. 2. c. 29. is here very material; for as 
this court did not exerciſe the ordinary viſi- 
tatorial power, that a& made the king viſitor 
of Manchefter College ; but if any queſtion 

concerning the election and intereſt aroſe, 
the act fixed the deciſion of it in this court. 


to interfere, how is this mode to be applied? 
The change of the judge does not change the 
teſt by which it muſt be determined, which 
is by the ſtatutes of the college. 

As to this mode by information, the ob- 
jection to it-is ſtrong, that no ſuch informa- 
tion can be filed here under the ſtat. ꝙ Ann, 
and that all other informations ought to be 
filed by the attorney general. But thoſe in- 
formations did exiſt before the ſtatute of Im. 
Every college is a corporation in ãtſelf; and 


1 altogether they form one corporation in the 


univerſity in groſs. There is a caſe in Rufb- 
evorth, where it is ſaid, that the viſitor of 
the univerſity at large is the archbiſhop of 
Canterbury. Vet if a perſon ſhew here a 


| grievance, which wants to be remedied, chis 


court will find a remedy. A mandamus, or 
an action brought by a fellow, appointed by 
the maſter in' right of a lapſe, might have 
anſwered the ſame purpoſe. l 

But upon the merits, I have not a ſhadow 
of doubt. { His lordſhip then proceeded to 
ſhew that Mr. Gregory had been duly elected. 


—— 


Rule diſcharged. 
there 


to the king in chancery, as a charity, I. 
ſwer, that the foundation is not a charity, 
and the power of ſuperintending it does not 


ſitatorial power laſted, it was the ſame as if 


This being elear as to the right of this court 


241 
1791. 


— 
The Kix o 


againſt 
The Maſter 


and Fellows 


of St. Ca- 


THERINE'sS- 
Hatt. 


2 As. 
OC » 
. _— „ 7 4 * F 5 
pay VP a. 


2 


acl ˙ ef. 4 


To re ES I IESEESD 


3 22 — 
” 
* 4 a 


2 4 


——_— — — — 


- — — 
———_ — — 
— — - 


0 
j 
. 
| ! 
1 
* 
j 
* 
5 


i 
| 


— —— — 


— 


— ——— — > 


— — 
— 


— — — — 


— — 


—— — — 


> my — _—_ 
— — —— —— — 
—— —  _ 


2 - — = * 
2 — — — — 2 - — — — — — — — _ 


— ——— — — — — 
. — — — _ 
- 


242 | 1 - CASES LN. EASTER; TERM. 


1791. chere tp . conſidered was, whether the Court had 8 to 
TT _ interfere at: all; for it was, congended that as the heirs of che 
l Kine l 1 were ertinct the 1 power 1 to the n. 


r 


r 


_ Txrx1x's of the college, and to ſee whether Mr. Gregory were properly elected 
. fellow or not. The queſtion therefore came direaly before the 
Court; and Lord Mansfield gave it as his decided opinion, that the 
viſitatorial power did not eſcheat to the king in Chancery, in de- 
fault of heirs of the founder, like the caſe of a charity, but that, 
as a corporation, the right devolved on the King to be exerciſed in 
this Court. The Court indeed were of opinion that the mode 
of application for an information in nature of "9x0 warranto was 
wrong, they having no authority to receive ſuch an information 
under the 9 Ann. but ſtill they held that a mandamus would have 


been proper. However that was not applied for, becauſe "the 
Court upon the merits thou ght Mr., Gregory's. ye tn good. 
With reſpect to the argument drawn from the exerciſe in fact of 
«the viſitatorial power by the king, that is eaſily explained. It is 
notorious from the hiſtory of the reign of FP e th. (a), and 
from the commiſſions themſelves, which are in 15 Rym. Foed, 
178, and 183, that they were not iſſued upon the foot of the 


king's, general viſitatorial power in the ſenſe now contended for; 
but were derived from his newly acquired ſpiritual juriſdiction 
| upon the ruins of the papal authority in this kingdom. Neither 
was it a commiſſian of viſitation to this particular college, but 
to the Univerſities at large both of Oxford and Cambridge. Non 
conſtat that che heirs of the founder were extinet at that time; 
at all events. the viſitation did not. proceed c on that $round. 
Neither were the proceedings under thoſe commiſſions of a viſi- 
tatorial nature. The parties were not ſummoned or heard, nor 
was there any adjudication upon the ſuppoſed abuſes r they 
corrected. And the ſame anſwer applies to the ſtatute 25 H. 8. 
The power of viſiting thereby conferred on che king was of an 
eccleſiaſtical nature, the ſame as had been claimed by. the pope 
before that time as head of the church. And in thoſe times theſe 
eleemoſynary bodies were conſidered as eceleſiaſtieal, though now 
that idea is exploded. On the other hand the letters miſſive of 


Charles 2. were puns: acts of arbitrary diſpen 22 and certainly 


() ide Barns hit. of the Reformation. = % 18s 3; 
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5 Kee not be fapported at this day, though the king ſtill ies 
upon him in the univerſity of Cambridge to iſſue letters mandatory 


for the conferring of degrees. Neither do thoſe letters purport 
do be viſitatorial acts, but are expreſſed to flow from his royal diſ- A 


penſation, a prerogative claimed and exerciſed in thoſe times in 
other inſtances than theſe. But at all events if the queſtion 
depended upon this conſideration whether the king were in fact 
viſitor or not, the Court would ſend it down to a jury to be tried. 
The Court took time to conſider this queſtion ; and now 

Lord Kenyon, Ch. J. delivered the opinion of the Court. 
Having obſerved the anxiety of the parties to have this queſtion 
decided, we think it is better to give our opinion now, having 
maturely weighed all the authorities, as well thoſe which were 
cited at the bar, as that referred to by Lord Holt in the caſe in 


12 Modern (a), than to keep the parties longer in ſuſpenſe. The 


principle on which Lord Mansfield proceeded in the caſe of The 
King v. Gregory, and which may not be brought improperly into 
caſes of this kind, was a wiſh to adapt the adminiſtration of juſ- 
tice to the convenience of the parties, not indeed ſo as to control 
the law, but as a guide in doubtful caſes and on untrodden 
ground, Lord Coke alſo mentions the argument ab inconve- 
nienti as a powerful argument in ſuch caſes to ſhew what the 
law is. That it is extremely convenient that all diſputes of this 
kind ſhould be decided in foro domeftico cannot be doubted. And 
if that argument were entitled to much weight in St. John's College 
v. Todington, it certainly merits the ſame attention in this caſe. 
The right now claimed cannot be ſaid to eſcheat; it is miſap- 
aplying the word ; for that appertains to eſtates held by tenure, 
and where on failure of heirs of the donee the eſtate reverts to 


the donor, as an eſcheat. But there are ſeveral kinds of proper- 
ty which. belong to the king when there is no other perſon to 


take them; as in the inſtance of all goods, of which no owner is 


to be found. Then there is nothing incongruous to the general 


principles of the law to ſay that this power, now contended for, 
which at the time when the charity was founded was veſted in 
ſome body, ſhould now devolve on the king, there being no 
other perſon who has any claim to it, to be exerciſed cy-pres to 
the manner in which it was exerciſed by the founder and 
his heirs. This power, though not. expreſsly reſerved to the 


king by the founder, yet belongs to bim by operation of law. 


The great authority againſt this opinion, and which weighed moſt 


* | (a) 5 Ed. 4. 123. Long. Quint. 
Vor. IV. | 3R 2-11 
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Ws in our, minds, Was hat Was ſaid by Lord. Mangel in B. v. 
7 Gregory. , But of that, ; it is ſuflicient to ay. chat it was not che 
The 2 Point in judgment before the: Court; his attention. was, not im- 
* e g mediately called to it; ; and. Ido not believe it was. an qpinion by 
and Fellbws Which he would 10 to. be, bound ; it being at the maſt an obiler 
ten " dictum, we do not lay ſo much. ſtreſs on it as. we ſhould otherwiſe. 
Herr. "have done, as it came fr om, ſo high and reſpectable an; authority. 
The other authority cited on the ſame ſide was the caſe of Man- 
"cheſter college, and the act of parliament which was paſſed in 
conſequence of t that determination. But I confeſs that that ſta- 
tute weighs 1 in my mand the other. Way. It was contended by 
che countel 1 in ſupport of the rule that the laſt clauſe, of that act 
Was at variance with the firſt, and abridged the conſtrudtion of 
it. The firſt clauſe in that ſtatute enacts that, when it {hall 
| happen that the wardenſhip of Manchſler ihall be held in com- 
l mendam with the biſhopric of Cheſter, the power of viſiting Man- 
cheſter college | ſhall be veſted i in the crown; and it enables the king 
to viſit it, according to the charter of foundation; that power 
of viſitation then muſt be exerciſed by the king in his Court 
of Chancery. If that clauſe had, ſtood alone, it would not aſſiſt the 
argument 3 in ſupport of the rule; becauſe we muſt ſuppoſe that 
the Legiſlature intended in that caſe to follow the courſe of the 
common law as nearly as poſſible; and under that act the king 
cannot exerciſe his viſitatorial power in this court. Then it 
| was argued that the laſt clauſe controls the operation of the for- 
mer, becauſe it provides that diſputes concerning the election of 
the members of the college thatl be determinable by the courſe 
of the common law, as if there were no viſitatorial power in 
being. But that clauſe does not ſay that in future times ſuch 
ſhall be the law; it merely reſpects the caſe of the then exiting 
members; leaving the power of viſiting in other caſes in the ehan- 
cellor, and cautiouſly avoiding to ſtir the queſtion relative to the 
propriety of granting the mandamus, Which gave riſe to the act. 
Theſe two authorities, which were urged in favor of the manda- 
mus, being anſwered to our latisfactlion, the only points left for 
our conſideration are the convenience of the caſe and the general 
law on the ſubject. In general, corporate bodies, which reſpect 
the public police of the country ang the adminiſtration of juſtice, 
are better regulated under the ſuperintendance of this court than 
of the Court of Chancery; but it is, otherwiſe with eleemoſynary 
foundations in general. What is ſaid by Lord Holt in 12 Mod. 
ſeems deciſive of this queſtion: for though it is only called his 
private opinion, yet as it was formed by him on a ſubject which 
f | | he 


- 
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he hadi ſo thoroughly conſidered, and as | the general convenience 1 791. 
of the caſe coincides with it, it is entitled to our beſt conſidera· > 
tion. Therefore with no decided authority, or general principle of The Kin 


again 


law, againſt us, but With the convenience of the caſe and general The Maſter 


St. Ca- 
juſtice to the parties in this Particular caſe, and to the public in : 5 ang E'S- 


genetal, by refuſing to? grant this writ of mandamus, and by re- as 
ferring this queſtion to the Lord Fey than by entertain- 


Abe Ge, e . 


ing juriſdiction over it. 22 .. 1 


Rule diſcharged. . 
<< —— > „ 


N __ . u, A e Eve. 2 


The Kin again The Inbäbftaht- e of BIRD EURSCOK B. 5% Ee PR 


May 21h, 


WO Juſtices removed N. Meer in) his wife, and children, Service for a 
from Stoke by Clare, Suffolk, tO Birdbrooke, Effex : The year under a 


hiring at 


— confitrfied tlie order, and ſtated the following caſe. 35. per week 


the year 


The pauper M. Meers, being fettled at Birdbrooke, was hired round”, with 
when he was ſingle by John Olley, farmer, at Stoke by Clare, a ry ge 


on a fort- 


three fhnlhngs per week the year round; each was to be at liber- ight's 
© ty on a fortnight's notice, but the pauper was not to go away at 3 2 
ſeed-time, hay, or harveſt. He ſtaid in that ſervice a year at ſettlement. 
Stoke, and received his wages at different times whenever he 
pleaſed. 

J. Heywood, in ſupport of the order of Seſſions, contended that 
che pauper gained tfo ſettlement at Stole by Clare, becauſe he only 
ſerved there under a weekly hiring, R. v. Newton Tony (a). There 
is nothing to ſhew that this was a hiring for a year; fer the ex- 
preſſion of © the year round” is not ſtronger to that effect than that 
of Summer and Winter”, which was held in R. v. Dedham (5) 
not to be a hiring for a RY The addition of the words the 
year round” to the weekly wages was merely to regulate the 
price of the paper's labour at the. different ſeaſons of the year 
in caſe he conſented to ſtay: but the proviſo that he ſhould not 
leave the ſervice at particular times of the year affords a ſtrong 
infetence that he might have left his maſter at any other part of 
the year, without being guilty of a breach of his contract; and 
this is further confirmed by his being at liberty to put an cad to 
the contract on giving a fortnight's notice. 
Lord Kenyon, Ch. J. (ſtopping Erſtine, and Hay, contra,) 
ſaid, No doubt can be entertained on this caſe. It does not even 


(a) Ante, 2 vol. 453. (3) Burr. S. C. 653. 
3 | f reſt 
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reſt on a general hiring, for this was an expreſs contract to 
ſerve © the year round”, But it is ſaid that this cannot be con- 
 Gidered to be a hiring for a year, becauſe there was a reſervation 
of weekly wages, and becauſe each party was to be at liberty to 
put an end to the agreement on giving a fortnight's notice: but 
whether the wages be to be paid by the week or the year cannot 
make any alteration in the duration of the ſervice, if the con- 
tract were for a year. This therefore was a contract for a year 


at ſo much a week, with liberty to quit at any time except ſeed, 


FTueſday, 
May 24th, 


If on an ap- 
peal againſt 
overſeer's ac- 
counts the 
ſeſſions diſ- 
allow ſome of 
the items, 
and do not 
order the 
overſeer to 
pay the ba- 
lance to the 
ſucceſſors, 
two juſtices 
out of Seſ- 
fions may en- 
force pay- 
ment of the 
balance; and 
if they refuſe 
to interfere, 
this Court 
wiil grant 2 
mandamus to 
compel them 
to hear the 
complaint. 


hay, or harveſt time, on giving a fortnight's notice: but the 
power of giving notice makes no difference, for it has been 


held that an agreement to leave the ſervice on giving a month's 
warning did not defeat the ſettlement (a). 


ASHHURST, J. of the ſame opinion. 

BULLER, J. The only queſtion is whether this were a yearly 
or a weekly hiring ; in ſupport of the order of Seſſions the 
latter has been contended ; but a hiring for a week requiring 
a fortnight's notice was never heard of. 


GRoSE, J. abſent. 


Both orders quaſhed. 
(a) R. v. New Windfer, Burr. F. C. 19. | | 


The Kine againſt Sir J. CARTER and Others. 


N an appeal againſt the allowance of the accounts of Mr. 
Read, an overſeer of Farcham, Southampton, the Seſſions 
diſallowed ſeveral items in the account, amounting in the 
whole to 42/7. 7s. 14; but the order of Seſſions did not proceed 
to direct Mr. Read to pay that ſum over to the ſucceeding over- 
ſeers. On Mr. Read's ſubſequent refuſal to pay over this ſum, an 
application was made to two of the defendants, as magiſtrates, 
deſiring them to enforce payment under the 43 El. c. 2. / 2. & 4. 
and 17 Geo. 2. c. 38. / 3.; but thoſe gentlemen, conceiving they 
had no authority to act, declined to interfere; whereupon a rule 
was obtained requiring them to ſhew cauſe why a mandamus 
ſhould not iſſue, to compel them, or any two of them, to receive 
and proceed on the complaint againſt Mr. Read, for refuſing to 
pay over the balance in his hands. 
Burrough now ſhewed cauſe ; contending that the 3 
had no juriſdidion, as this caſe had been before the Seſſions, 


2 who 
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who had made a judicial order upon the ſubject. The 43 El. 
c. 2. / a, & 4, directs the overſeers to pay over the balance in 
their hands to their ſucceſſors in four days; and in default there- 
of enables two magiſtrates to levy the ſum due by diſtreſs and 
ſale of the offenders goods, or to commit them to priſon. The 
17 Geo. 2. c. 38. / 3. only enlarges the time of paying the ba- 
lance to 14 days; giving the juſtices the ſame power to commit 
the defaulters to priſon, and omitting the levying of the balance 
by diſtreſs and ſale. And under both ſtatutes an appeal to the 
Seſſions is given againſt the allowance of the accounts. But the 
power of the magiſtrates is confined to caſes where there is no 
appeal. Here the proſecutor choſe to appeal to the Seſſions; and 
therefore he ſhould purſue that remedy by ſeſſions proceſs. 
And theſe magiſtrates, acting out of the Seſſions, have no power 
under either of theſe ſtatutes to compel the payment of the 
balance of this account. 

Lord Kenyon, Ch. J. (ſtopping Portal, who was to have ſup- 
Ported the rule) ſaid; It ſeems to me that theſe juſtices have 
juriſdiction in this caſe. The effect of the appeal was the af 
certaining the quantum of the arrears ; and then the ſtatute at- 
taches, and enables the magiſtrates out of Seſſions to enforce the 
payment of the balance. 

ASHHURST, J. and BULLER, J. abſent. 

GRoOsSE, J. Theſe are as much arrears now as they were be- 
fore the appeal ; only the quantum is aſcertained. 

Per Curiam, Rule abſolute. 


* 


Wicxs againſt FenTaam and Another. 


HIS was an action for a malicious proſecution ; at the 
| trial of which at the We/minſter Sittings after laſt term 
before Lord Kenyon, it appeared that the defendants had indict- 
ed the plaintiff, as conſtable, for having permitted a priſoner 
to eſcape out of his cuſtody, upon which indictment he had 
been acquitted' becauſe he was a headborough and not a con- 
ſtable. It was objected by the defendants' counſel that this 
action could not be maintained, becauſe the plaintiff had not 
been acquitted on the merits; and Lord Kenyon nonſuited the 
' plaintiff, on the authority 2 5 a caſe at the Monmouth Summer 
Aſſiſes 1768, before Alon, J. who thought that, in order to 
entitle the plaintiff to recover in an ad ion for a malicious proſe- 
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1791. cution, it diate to appear by the opinion of the jury chat on 

— the merits there was no foundation for the original proſecution. 
Wiek: Erſkine obtained a rule on a former day to ſhew cauſe why the 
pe EN nonſuit ſhould not be ſet aſide, and a new trial granted, on 
and Another. the authority of Chambers v. Robinſon (a), where this preciſe point 
| was determined as well on authority (5) as on reaſon; and 
where the Court ſaid that * a bad indiament ſerved all the 
purpoſes of malice, by putting the party to expence and expoſing 
him, but that it ſerved no purpoſe of juſtice in TS the 
party to puniſhment, if he were guilty.” | 
Mingay, and Garrow, were now to have ſhewn cauſe ; but 
The Court were of opinion that they were bound by the caſes 

of Chambers v. Robinſon, and Jones v. Gwynn, to make the 
Rule abſolute. 


(a) 1 Ser. 691. (b) Jones v. Gwynn, Gilb, 185, and 10 Med. 148, 214. 
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26th. 
* and Lord MULGRAVE, Paymaſters General of the 
Arm . 
The future H1S was an action on the caſe; wherein the declaration 


Half-pay of ſtated that the plaintiff before and on the 24th June 1788, 


th . « 8 ” „ 
nor al 2 and from thence until and at the time of making the promiſe 
7 27 144 therein after next mentioned, was, and from thence until ſuch 


al * 9 . Atime as laſt mentioned had been and ſtill was, a reduced lieu- 
BE tenant of his majeſty's land forces, vig. a reduced lieutenant 
T £4 Aa in Major Commandant Elford s then late corps of infantry, 
[2 a cane . PA and as ſuch lieutenant he the ſaid plaintiff was for and during 
:,the time aforeſaid entitled to a certain proviſion or allowance 
* commonly called half pay, viz. a certain proviſion or allow- 
ance, at and after the rate of 25s. and 49. per day, payable 
half yearly ; ; ſubje& nevertheleſs to a certain deduction there- 
upon, vis. a deduction of 64. in the pound on the amount 
thereof, of which ſaid proviſion or allowance a certain ſum of 
7 . oney, to wit, 837. before the making of the promiſe Nc there- 
lit 2 1. . after next mentioned, to wit, on 24th June 1790, became and 
2 5. 4. Ff was due and payable to the plaintiff, as ſuch Heutenant as afore- 
7 34 See , Taid, for two years then elapſed, and which ſaid ſum of 83 /. 
fe e from thence until and at the time of making the promiſe, Cc, 
thereafter mentioned was in arrear and unpaid to the plaintiff, 


to wit, at &c. It further ſtated that before the making of the 
pro- 
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of oReet e army, there being vo KA 
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* ice und —. to bim an annuity of 4. 
r Ahmum, to be. paid out of the ſaid pay. Jo 
this propoſal Benyon ges acceded the money was 
zdvanced, and ananmuity bond, andi an aſſignment | 
of rhe half pay executed” between the parties. Till 
the path of Ju iy, 1786, Benyon regularly received 
the wh Detendant's half pay, accounting 
15 him for the ſurplus ; at this period the preſent 
Plaintiff, for a valuable conſideration, the ſum. of. 
1321. 138. purchaſed from Benyon, a transfer of his 
right to the annuity, and a. deed poll of this date 
was indorſed on the back of the afſignment. The 
Plaintiff received the pay from this time till about 
ſummer 1588, ſince whith he alledged i had 
been: withheld by the Pay-maſfers General, and 
ging that Defendant's aflignment of his right 
8 the Half pay gave a good and | equitable title to his 
e feceive And claim the ſame, and 
Kb been the cuſtem, upon production of the 
= and that the. faid halt. PEE how no 
ger a per of expectancy or a mere poffibility, 
pg] an actual right in e in Fan 
5 the aſſigument. | 

To this Vit the Defendants ptit pad wers. 2 


Fo Lidderdale admitted the bond and aligument to 


üdant; that from the transter by Benyon to the 


om the Pay-maſters the whole, withaut account- 


ſheath till Midfummer 1788, the Plaintiff received 


— — —— — — — 
I 


ing to him for rhe ſurplus. In conſequence of the 
pay being ſtopt, and the ſum of 841. having become 
ue from 1788 til 1790, tie Defendant commenced 
ih-aRion againſt the Duke of | Montroſe and Lord 
Mulgrave, the then Paymaſters, for the above ſum, 


Song + was tried before Lord Kenyon at the Sittings 


after H ay Term 1792; when the aflignment was 
as evidence agatnſt his. receiving it; but 
I direQion of the Jade. the Jury found a ver- 
dict for him: and upon à motion for a new trial, 
the Court were uganimouſly of opinion, that 1 half 
1 not affeprable, and refuſed to, grant the new 
trial. He afterwards, till Midſymmer 1791, receiv- 
ed his payy ent ſines that 1 9 1 it hat been in ar- 
rear, in confequenceof the Plainriff.'s bill, and ſuh · 
mits that 7 half pay ir not affipnable either is law or 


own uſe and benefit. 
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half pay ; that rhey had'withheld the 
y. in conſequence of a netice from him of his . 
E. exccuted a power tw tr —— o . 
ther perſon; and that whece. diſpute N 
pay. 


among a d the recaps of 2 i 
they generally wichh: Id 8 , till ſuch diſputes | 
were properly adja bidde. 
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only, Rating the King's warrant for n of 
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— 1 as charged, and alſo his receipt of the half 
(py , and the 0 being paid by him to the De- - 
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promiſe c, thereafter next mentioned, and during the ſaid 1791. 
two years, divers large ſums of money had been duly and re- - 
gularly iſſued to, and were then in the hands of, the governor Lionga- 
and company of the bank of England (a) on account of the 17557 
paymaſter general of his majeſty's forces, and to be applied The Duke of 


MorTxrosE 


in payment of the half pay due and payable to the reduced and Another. 
officers of the ſame forces, to wit, at &c; of all which ſaid ſe- 


veral premiſes the ſaid defendants, who before and on the 
ſaid 24th June 1788 were, and from thence to the filing of 
ſuch declaration had been, and then were, the paymaſters general 
of his majeſty's forces, and whilſt the ſaid 83 J. was ſo due and 
payable to the {aid plaintiff as aforeſaid, to wit, on 8th September 
1790 as aforeſaid at tc, had notice; and by means of the ſe- 
veral premiſes aforeſaid it became and was the duty of the de- 
fendants, as ſuch paymaſters general as aforeſaid to draw upon 
the ſaid governor c, of the bank at the requeſt of the plain-. 
tiff for the payment of the ſaid 83/. to the ſaid plaintiff, 
ſpecifying in the draught the particular ſervice for which the 
ſame was drawn; and thereupon, in conſideration of the ſeveral 
premiſes aforeſaid, they the ſaid defendants, ſo being ſuch pay- 
maſters general as aforeſaid, afterwards, to wit, on Ec, at c, 4 
undertook and then and there faithfully promiſed the plaintiff ; 1 
to draw upon the ſaid governor c, at the requeſt of the plaintiff 
for the payment of the ſaid ſum of 8 3¼. as aforeſaid. It then 5 f 
ſtated a breach (6). There was another count for money had 
and received. At the trial of this cauſe before Lord Kenyon at 
the laſt ſittings at Weſtminfler it was agreed that a verdict ſhould 
be taken for the plaintiff, with liberty to move the Court to 
ſet it aſide and enter a nonſuit, if they ſhould be of opinion 
that by law an aſſignment by an officer of his half-pay is good, . 
and will warrant the paymaſter general upon due notice of ſuch 
_ aſſignment to withhold payment of the ſame to the officer. For 
if it were good, then the plaintiff was not entitled to recover, 


(a) Vid. 23 Geo. 3. c. 50. * [inter alia] that no perſon having any other 

(5) It was intimated that there were ſome place or employment of profit civil or military 
defects in the form of this declaration which | under his majeſty ſhall have any part of the: 
the defendant's counſel agreed to wave, ſaying ſaid half- pay. And the declaration did not 
that the parties only defired the opinion of negative this or any of the diſabilities there? 
the Court on the principal queſtion. We | in mentioned. His majeſty in conformity to 
apprehend the defect alluded to aroſe from a | the act requires the officers claiming half. 
proviſion made in the yearly appropriation | pay to produce to the paymaſter general 
act of the money voted for this ſervice, | affidavits &ec, of their not having any other 
whereby certain rules are required to be ob- | place or employment civil or military &c. 
ſerved in the application of the half-· pay, viz. | | 


hp 
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1794, it being proved that he had regularly aſſigned the ſame by a 
— letter of attorney dated in November 1783 to another perſon for 
won a valuable conſideration, whoſe demand was not yet liquidated. 
againjl A rule to that effect having been accordingly obtained, 
N 8 hy 4 Erſkine, and Bower, now ſhewed cauſe; and relied on'the caſe 
and Another. Of Flurty v. Odlum (a), as deciding the preſent ; which they ob- 
ſerved was determined by the Court on great deliberation, and 
after having attentively conſidered the caſe in 2 Bl. Rep. 1137. 
and all the other caſes on the ſubject. 
| Bearcroft and Wood, contra, contended that the plaintiff could 
not recover, becauſe it was competent to him to aſſign thoſe 
ſums which he knew he was to receive in future, though they 
were not due at the time of the aſſignment. This queſtion was 
expreſsly determined in Stewart v. Tucker (b) on ſolemn argu- 
ment; and, therefore, if this Court ſtill entertained the ſame 
opinion which they gave in Flarty v. Odlum, it would be proper 
to have the queſtion put upon the record in order that it might 
be conſidered by all the judges. But there are weighty reaſons 
why the determination in Bl. Rep. ſhould be adopted; becauſe 
commiſſions in the army are avowedly purchaſed, the prices of 
them being regulated by the crown, and therefore an officer 
has ſuch a permanent intereſt as is the object of ſale. With re- 
ſpect to the caſe of Flarty v. Odlum; the queſtion there was 
whether the officer ſhould be compelled to aſſign his half. pay 
under the inſolvent debtor's act, which diſtinguiſhes it from the 
caſe in Bl. Rep. and the preſent; and the inclination of the 
Court to diſcharge an inſolvent might have weighed ſtrongly 
with them in forming their determination. But this is an 
action on the caſe to recover the half-pay of the plaintiff, af- 
ter he has aſſigned it over: and though a choſe in action be not 
aſſignable at law, yet in an action of this nature, which is 
founded on equitable principles, the defendants ought not to be 
compelled to do an act, which will work manifeſt injuſtice to 
third perſons. But 
The Court ſaid that, on the beſt conſideration which they had 
been able to give to this queſtion, they ſaw no reaſon to retract 
the opinion which they had delivered in Flarty v. Oalum. That 
on principles of public policy as well as on account of the in- 
tereſt of the officers themſelves they were clearly of opinion 
that by law ſuch aſſignments were void. That the half- pay of 
the officers was not only a choſe in action, but that with reſpect 


(a) Ante 3 vol. 682, ([) 2 Bl. Rep. 1137. 
. 8 | 5 
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Xo ſuch payments as were not due it was alſo contingent whe- 


ther or not they would ever be made. But they hinted that the 
aſſignee might maintain an action againſt the aſſignor on his 
Covenant. | | 
Rule diſcharged. 


The Kixe againf The Inhabitants of LUrBENXHAu. 


| WO juſtices-removed by an order Elizabeth Hutchins, the 
| wife of Thomas Hutchins, (who was then abſent from her) 
and Hepziba her daughter, from Lubbenbam to Oxendon: on ap- 
-peal the Seſſions quaſhed the order, and ſtated the following 
caſe. : | 
“The pauper El:zabeth was married about ſeventeen years 
ago to Thomas Huichins, who was ſettled at Oxendon. Two 
years afterwards he was convicted of a highway robbery, and 
condemned, but reprieved on his inliſting as a ſoldier: he went 
abroad, and five years after that the ſaid Elizabeth (hearing that 
he was dead,) was married by banns to Themas Ponton at Lubben- 
Ham. On the 21ſt day of Odlober 1782, about a twelvemonth 
after Hutchins returned (whillt the ſaid Thomas Ponton and 
Elizabeth were reſiding at Theddingworth,) the ſaid Ponton 
.and Elizabeth, who were then living together as man and 
wife, went together to the pariſh officers of Lubbenbam for a 
certificate to Theadingworth, who directed the ſaid Ponton and 
the ſaid Elisabeth to be included in the ſaid certificate, and 
granted it accordingly.; acknowledging the ſaid Thomas Ponton 
and his wife, (without mentioning her chriſtian name) to be 
their pariſhioners legally ſettled in the faid pariſh of Lubbenbam. 


And they the ſaid pauper E/rzabeth and Ponton returned with it to 


"Theddingworth. Thomas Ponton was never married to any perſon 
but the ſaid Zlrzabeth. Hepziba was born during the cohabitation 
of Ponton and Elizabeth at Lubbenham, and there baptized as the 
daughter of the ſaid Thomas Ponton and Elisabeth his wife.” 
Bower, Dayrell, and Brough, in ſupport of the order of ſeſſions, 
contended that the pariſh granting the certificate were concluded, 
not only as to the pariſh to which it was immediately granted, 
but alſo as to every other. The cafe of Honiton v. St. Mary Axe 
(a), which was expreſsly adjudged on that ground, is deciſive of 


as their child, this was held ſufficient evidence of baſtardy to ſettle the child where born, 
former buſband of the mother was in Eugland at the time. 


Aa) Salk. 535. | | 
31 „ 
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A cert. ficate 
15 only con- 
c! five upon 
the pariſh : 
granting it 
with reſpect 
to that pa- 
riſh to winch 
it is granted; 
though it is 
prima face 
evidence as to 
others. And 
therefore 
where 4A. 
granted a 
certificate to 
B. acknow- 
ledging the 
pauper a 
his wife to be 
their pariſh- 
ioners, it is 
competent 

to A. as be- 
tween that 
pariſh and C. 
to ſhew that 
the weman 
ſuppoſed to 
be the pau- 
per's wite had 
a former 
huſband live 
ing at the 
time of her 
marriage 
with the 
pauper. 

But it being 
Rated that a 
child includ- 
ed in the 
order was 
born during 
the cohabita- 
tion of the 
pauper and 
his ſuppofed 
wife, and 
was baptized 
although the 
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the point. The court there ſaid that before the. ſtatute a cet- 
tificate was only evidence of a private undertaking between the 
pariſhes, in the nature of a contract; but now it is a ſolemn 
acknowledgment like the-cognizance of a fine, and is concluſive 
as to all other pariſhes as well as to that to which the certificate 
is granted. And that caſe has always been acted on fince. Then 
this caſe falls directly within that of Rex v. Headcorn (a), (where- 
in the former was recognized by the court); for there a certiſi- 
cate from Maidſtone, acknowledging the pauper and Mary bis 
4avife to be their pariſhioners was held concluſive on them, al- 
though it appeared afterwards that the pauper had a former wife 
living: and the court there mentioned and relied on the caſe of 
New Windſor (b), where two perſons came into a parith certificated 
as man and wife, and had there ſeveral children; and although 
it appeared that in fact they had never been married, yet the 
certificate acknowledging them to be man and wife was held 
concluſive on the certifying pariſh, not only as to the parents, 
but as to their children. Then in this caſe the certificate ought 
to be concluſive on the pariſh of Lubbenbam, not only with re- 
ſpect to the huſband but the wife alſo; becauſe it is ſtated 
in the caſe that the pariſh officers directed her to be included 
In It. | 

Bearcroft, Galley, and Perceval, contra. Firſt, this certificate is 
not concluſive on the pariſh of Lubbenham as to theſe paupers, be- 
cauſe that pariſh only acknowledged Ponton and hit wife to be 
their pariſhioners. The wife therefore muſt be taken to mean 
the lau wife. And this caſe cannot be governed by that of R. 
v. Headcorn, becauſe there the ſuppoſed wife was mentioned by 
name: but here no name is mentioned. But, 2dly, if her 
chriſtian name had been mentioned in the certificate, this order 
of ſeſſions cannot be affirmed, becauſe that will have the effect of 
ſeparating the pauper E/zabeth from her firſt and legal {huſband ; 
as the adjudication of the ſettlement of the pauper El:zabeth will 
be the adjudication of her huſband's ſettlement. R. v. Higher 
Walton, Bott 317. It will be found on examining the certificate 
act (c), and the caſes which have been adjudged upon it, that a 
certificate is only concluſive againſt the pariſh certifying as to the 
pariſh to which it is granted. As between thoſe two pariſhes it 
operates as an eſtoppel. But eſtoppels are not to be favoured, 


(a) Burr. S. C. 253. In this caſe Lord | jeR of it are their legally fertled inhabitants; 
Ch. J. Lee ſaid, this certificate is a moſt | *tis a ſort of an ac judication that they are ſo. 
ſolemn acknowledgement by the pariſh who (b) 1 Stra. 186. | tg: 


gave it“ chat the parties who are the ſub- | (e) 8& 9g V. z. c. 30. „ 
| ” „ and 
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and therefore ought not to be extended beyond thoſe caſes already 
eſtabliſhed and well known in the law. Now at common law a 
certificate was a mere private contract between two pariſhes, and 
would at moſt only have been concluſive as between them ; and 
though it might have furniſhed evidence againſt the certifying 
pariſh as to the fact of a ſettlement even with reſpect to other 
pariſhes, yet certainly there was nothing in the nature of it which 
would make it operate as an eſtoppel, and prevent the partics 
alleging the truth. It is therefore to be conſidered how far the 
act of parliament carried the binding nature of certificates fur- 
ther than it ſtood before. Now the only alteration thereby made 
was that, inaſmuch as before it was optional in the pariſh to 
which a certificate was granted, whether or not they would re- 
ceive the pauper under it, it is now made compulſory on them. 
It is enacted © That every ſuch certificate having been allowed 
« tc, ſhall oblige the ſaid pariſh or place (the certifying pariſh) 
to receive and provide for the perſon mentioned in the ſaid 


certificate, together with his family, as inhabitants of that 


< pariſh, whenever they ſhall become chargeable to or aſk relief 
* of the pariſh c, to which ſuch certificate was given: and then 
and not before it ſhall be lawful for ſuch perſon and his child- 
ren, though born in that pariſh, not having otherwiſe acquired 


da legal ſettlement there, to be removed tc, to the pariſh or 


place from whence ſuch certificate was brought”. There is 


nothing then in the words of the act which purports to conclude” 


the certifying pariſh further than as to the pariſh which is obliged 
to receive the pauper by virtue of the certificate granted there- 
unto. Nor does the reaſon of the thing require the rule to be ex- 


tended further. It is therefore a ſufficient anſwer to all the caſes 


on the ſubjed, except that of Honiton v. St. Mary Axe, to ob- 
ſerve that the queſtion aroſe between the contracting pariſhes, in 


which caſe it was the clear intention of the act to eſtop the 


pariſh certifying from diſputing the truth of their certificate. 
And the authority even of that excepted caſe may be ſhaken on 
ſeveral grounds; 1ſt. Becauſe it proceeds on a ſuppoſed ſimilitude 
between a certificate and the cognizance of a fine, which does not 
exiſt either in fact or in law; for, without noticing ſmaller dif- 
ferences, it is ſufficient to ſay that the nature of the two ſeveral 


contracts is eſſentially different; the one is to acknowledge a 
burthenſome obligation on one party in relief of the other con- 
tracting party, the other is to convey and inſure a valuable right 


to that other. In the latter caſe no advantage could be taken by 
the cognizor without contradi9ing his coyenant; but in the 
£ 1 — 
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former no covenant or undertaking is broken as to third pariſhes 
with whom no contract is made. 


adly. The reaſon given in 


The Kins that caſe for extending the obligation to third pariſhes is bad, be- 
cauſe no other pariſh than that to which the certificate is directed 
(a) would be bound to receive the pauper under it; and there- 
fore the obligation is not mutual. 3dly. The contrary was 
expreſsly decided in a caſe of All Saints v. St. Giles (b), which 
was determined a few years before upon full conſideration af 
the wards of the ſtatute; there Lord Holt ſaid, that © as to all 
other pariſhes (except that to which the certificate was given) they 
(certificates) are as they were before the act; for the concluſion 
as only by reaſon of the words of the act of parliament, which 
extend only to the pariſh to which the pauper was ſent ; by con- 


again 
The Inhabi- 
tan:s of 
LussEN- 
HAM: 


* ſequence, the concluſion can extend no further”, 


Though he 


added that. © ſuch certificate was gi evidence before the juſ- 


tices”. 


Then if the certificate be not concluſive on the pariſh of 


Lubbenham, it is competent to them to ſhew that the paupers are 
ſettled elſewhere, which is clearly done in the preſent caſe. 

Lord KENVYON, Ch. J. In the firſt place, without conſidering 
the effect of the certificate, there is no doubt but that the ſecond 
marriage was void, and conſequently that the ſetilement of the 
pauper Elizabeth continued where her firſt huſband was ſettled. 
But it is ſtated that ſhe afterwards contracted a marriage de fats 
with a perſon whoſe ſettlement was at Lubbenbam; and that ſhe 
and her ſecond huſband applied to the pariſh officers of Lubben- 
Bam for a certificate to Theddingworth, which was accordingly 
granted. And therefore the queſtion is, whether that certificate 
be concluſive againſt .Lubbenham as to all the world, or only as 
between the two contracting pariſhes. Now eſtoppels in general 
are not to be favoured; they are to be extended only as far as the 
poſitive rules have gone ; becauſe the tendency of them is to pre- 


vent the inveſtigation. of the truth of the caſe. 


It is reaſonable 


that a certificate, which is a kind of eſtoppel, ſhould protect the 


(a) In R. v. St. Nicholas in Harwich, | 


Burr. $. C. 171. it was held that a miſdi- 
rection in a certificate would not vitiate it. 
becauſe the certificate act did not require 
any direction at all. But in R. v. High and 
Low Bifhopfide, Burr. S. C. 381. where a 
certificate was firſt delivered to one pariſh and 
then to another, Lord Ch. I. Ryger ſaid, it 
was neither neceſſary or proper to deliver it 
to the ſecond pariſh ;*” and that Mr. Norton's 
rule that every pariſh is bound to receive a 


pauper with a certificate which is not directed | 


3 


to them,“ would not hold fo generally as he 
had laid it down. Perhaps the caſes may be 


-reconciled in this way,; though it be not 


neceſſary that a certificate ſhould be directed 
to any particular pariſh, yet when it is ac- 
tually delluerta to the officers of any pariſh, 
they ſhould keep it as a ſecurity to them- 
ſelves in caſe any diſpute ſhould ariſe be- 


|-rween them and the pariſh which granted the 


certificate; and in ſuch a cafe jt never could 
be delivered to a third pariſh, 
N pariſh 
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pariſh which acts immediately on the faith of it: by the act of 
the officers of Lubbenbam the pariſh of Theddingworth were in- 
duced to receive the parties into their pariſh; but there is no ne- 
ceſſity for extending the eſtoppel any further. In all the caſes, 
except that of Honiton and St. Mary Axe, the queſtion aroſe be- 
| tween the pariſh granting the certificate and the pariſh to which 
it was given: that is the only caſe which extends the doctrine 
farther ; and there it is ſaid that a certificate is concluſive on the 
pariſh granting it as to all the world. But the reaſon given by 
Lord Ch. J. Parker, © that as all other pariſhes are bound to re- 
ceĩve the pauper, ſo the pariſh that certifies is concluded as to all 
other pariſhes,” is not true; for other pariſhes are not bound to 
receive the pauper ; there muſt be a particular pariſh in contem- 
plation at the time of granting the certificate. Therefore as the 
reaſon, on which that caſe was decided, fails, we are delivered 
from the authority of it. Then what reaſon is there why the 
truth of the caſe ſhould not be enquired into? No injury is there- 
by done to the third pariſh; no impoſition is practiſed upon 
them; neither is there any hardſhip in it. It would indeed be a 
hardſhip on Theddingworth pariſh, who acted on the faith of the 
certificate, and who were bound to receive the parties mentioned 
in it, if the certificate were not concluſive in their favour againſt 
 Tubbenham : but that reaſon does not extend to this pariſh. There- 
fore on that ground, and on the principle that eſtoppels are not 
to be favoured, the pariſh of Lubbenbam ought not to be 
precluded from enquiring into the truth of the caſe ; and accord- 
ing to the truth of the caſe it appears that the pauper Elizabeth 
was ſettled at the place of her firſt huſband's ſettlement. I am 
therefore of opinion that the order of ſeſſions, as far as it reſpects 
the wife, ſhould be quaſhed ; but affirmed as to the child, be- 
cauſe the fair concluſion from all the facts ſtated is that ſhe 
was a baſtard. 
Asnnvnxsr, J. As it appears that the reaſon given for the 
decifion in the Honiton caſe is falſe, we ought to eſtabliſh the law 


on the principles of good ſenſe, reaſon, and juſtice ; and they 


concur in inducing us to ſay that the certificate ought not to 
eſtop the pariſh of Lubbenbam from ſhewing the truth of the caſe. 
It ought to be concluſive on that pariſh as far as it concerns Thed- 
dingworth, to which it was granted: but there is no reaſon to 
extend the effect of the certificate, which was only a contract 
between the two pariſhes, to a rd which was not bound to 
receive the perfons mentioned in it. 
Vor. IV. 30 
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1791, Bor TxR, J. The firſt point that I ſhall conſider is the ſituation 
— of che daughter, who muſt be taken to be a baſtard on the facts 
The K 1 diſcloſed in the caſe, It muſt be recolleded that we do not 
Tie iubabi. proceed by the ſame rules when we are determining on an order 
yu of of ſeſſions as on a ſpecial verdi g, when we could not ſay that 
Ham. this child was a baſtard unleſs the jury had found her to be fo: 
but in caſes made at the ſeſſions, we are to confider thoſe points 
which the juſtices made below, and to aſſiſt them in drawing the 
concluſion which they ſhould have drawn. And on this evidence, 
there is no doubt but that the child rs a baſtard; ſhe was 
even ſo confidered by the parents themſelves, who baptized her 
as their child. Then with reſpe& to the mother's ſettlement : I 
agree that the ſecond marriage is bad in point of law, and con- 
ſequently the woman mult be conſidered as the wife of the firſt 
huſband. And the queſtion then is, what effect the certificate 
has with reſpect to other pariſhes beſides thoſe by and to 
which it was granted, The caſe cited, of Honiton and S!. Mary 
| Axe from Salkeld, certainly goes the length of ſaying that it is 
| concluſive as to all the world againſt the pariſh granting it. But 
| for the reaſons given that caſe cannot be ſupported: and the 
| other caſe, cited from Salk. 530. of All Saints and St. Giles, is the - 
| other way, and is founded on ſound reaſoning ; there it is ſaid 
that a certificate is only couciu/ive as between the two pariſhes. 
| What is ſaid by Lord Holt at the end of that caſe, namely, that 
| a certificate is alſo mighty evidence before the juſtices as to all other 
| pariſhes, is true as far as it goes; and in later caſes it has been 
carried beyond what he meant; for though it he mighty evidence, 
it is not concluſive. I am clearly of opinion that the authority 
of the caſe of All Saints and St. Giles ought to guide us; and that 
public convenience alſo weighs very ſtrongly on that fide of the 
| queſtion. In many parts of the kingdom pariſhes have a great 
| objettion to granting certificates, and one reaſon is leſt they” 
| ſhould be thereby concluded as to all other pariſhes, But it is 
| clearly for the benefit of the public that the granting of certifi- 
cates ſhould be encouraged ; becauſe by that mean a pauper 1s 
| enabled to gain a livelihood in another pariſh when he cannot 
| in his own; and the more generally they are held to be conclu- 
| ſive, the more reluQant will pariſhes be to grant them: But if 
| they be quly concluſive as between the two pariſhes, the uſe of 
| certificates, which are become very beneficial, will become more 
| 
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general. And of late years this Court have proceeded upon the 
ſame principle 1 in thoſe caſes where they have determined that a 
Cer- 
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certificate is diſcharged by the certificated perſon leaving the 1791, 

pariſh to which it was given. rs 
GRosE, J. The caſe of Honiton and St. Mary Axe cannot The Kix o | 


a'an 


be ſupported, as the ground on which it proceeded fails. The ry. = 
reaſon given for that determination was that “all other pariſhes 3 

2 . | UBBEN= 
on that certificate were bound to receive the pauper:” but that nau. 
is not warranted either by the words or the true meaning of the = 
act of parliament (a). The words are that © if any perſon ſhall 
come into any pariſh, and bring or deliver to the churchwardens "Ft 
&c, of ſuch pariſh a certificate &c, ſuch certificate ſhall oblige 
the ſaid pariſh to receive the perſon mentioned in the certificate, 
whenever he ſhall be chargeable to the pariſb to which ſuch cer- 
tificate was given,” The caſe of All Saints and St. Giles was de- 
cided according to the true meaning and interpretation of that 
ftatute; and a later caſe, which proceeds on falſe grounds, ought 
not to overturn it. As therefore the certificate in this caſe is only 
concluſive as between the two contracting pariſhes, it appears 
that the woman is ſettled at Oxendon; and as to her the order of 
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ſeſſions muſt be quaſhed, and confirmed as to the child. 9 
Per Curiam. Order of ſeſſions quaſhed as to the mother, and | 0 
affirmed as to the child. Wh 
j# : | 
14 (a) 8 9 V. 3. c. 30. l 1. Ft 
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The KING againſt The Inhabitants of MaRTONH. de, 


May 28th, 
H E panper Ralpb Dewhurſt, and his wife, and children, & '*trofpec- 


were removed from Marton to Singleton: The Seſſions diſ- vill py _M | 

charged the order of removal, ſabje& to the opinion of this ©*=*nt 
Court on the following caſe. | 

It was admitted that the pauper's original ſettlement was in 
Singleton. When he was about 18 or 19 years of age he went 
into the ſervice of W. Fiſher in Marton, and ſtaid about a fort- 
night or three weeks without any hiring or agreement of any 

kind being made between them. The pauper's father then made 

an agreement with Fiber for the pauper to ſerve him for a year, 
at 2s. 6d. per week. The fortnight or thfee weeks which the 
pauper had been in Fiſher's ſervice was to make a part of, and be 
reckoned in, the year. The pauper ſtaid in Fiſber's ſervice up- 
wards of 15 months from his firſt coming, and received his 
wages according to the above agreement”, 

A rule having been obtained to ſhew cauſe why the order 5 


ſeſſions ſhould not be quaſhed, 
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1791. 
— 
The Kine 


againſt 
The Inhabi - 


tants of 
Max rom. 


Saturday, 
May 28 th. 


A. occupied 


a tenement 
of 1o/. a 
year, and 
died leaving 
three child- 
ren, to two 
of whom he 
bequeathed 


5 5, each, and 


to the latter, 
whom he 
made exe- 
catrix, the 
reſidue of 


his property. 


he pauper, 
who had be- 
fore married 


theexecutrix, 


reſided on 


the tenement 


above 40 
days, and 
paid rent for 
It ; this was 
held to gain 


him a ſet. - 


tlement, tho? 
the with ne- 
ver proved 


the will. 


CASES IN EASTER TERM. 
Bearcroft, who was to have ſhewn cauſe, admitted that rhe 
order of ſeſſions could not be ſupported, becauſe a retroſpective 
(a) hiring was not ſuffcient. nn the rule was made 


abſolute to Quaſh th order of ſeſſions. 


7 oþping was to have ſupported the rule. 
on v. Hlam, Burr. S. C. 304- and K. v. Hoddeſton, Cald. 23. S. P. 
The KING againſi The Inhabitants of NRTRHTRSNAL. 


WO juſtices removed Thomas Taylor, his wife, and five 
children, from Finderne to Netberſcal. The Seſſions, upon 


appeal, confirmed that order, and ſtated the following calc. 


The pauper Thomas Taylor, being ſettled at Neatherfeal by hir- 
ing and ſervice, married the daughter of Fohn Shipman of Finderne, 
who rented and lived upon a tenement in Finderne of the yearly 


value of 11/.; part of which, of the yearly value of 6/., was rented 


of one Sims, and the other part of the yearly value of 5. of Mr, 
Gell. The pauper and his wife continued to live in the family 
of Shipman until his death, which happened abour two years 
after the pauper's marriage. Shipman made a will, and, after 


bequeathing to his ſon Fohn Shipman and an unmarried daugh- 
ter five ſhillings each, gave the pauper's wife all the reſt of his 


property and ſtock upon his tenement, of the value of upwards 
40/.; and appointed her executrix of his will. The pauper 
poſſeſſed himſelf of this property, and paid his brother and 
ſiſter-in-law their ſaid legacies about a year after Sbipman's 
death. The pauper's children got the will out of a box which 
was left unlocked, and tore it -to pieces. The pauper never 
proved the will on account of the expence, but continued with his 


wife, the executrix, to occupy the tenement in Tinderne, from the 


deceaſe of Shipman,' which happened on the gth of November 
1774, until the Lady- day following, and paid the rent for the 
fame. At the Michaclmas preceding the death of Shipman, he 


had a notice from Sims to quit his part of the tenement at the 


then next Lady-day, which the pauper did, and took * pl 


part of it at the yearly value of 3. 35. 
Balguy and Clarke in ſupport of the order of Seſſions. The 


| pauper gained no ſettlement by the reſidence on the eſtate for 


40 days. He either reſided there by right, as huſband of the 


executtix, or by wrong, without any title at all. If the latter he 
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certainly could not gain a ſettlement ; becauſe in order to gain 


a ſettlement by 40 days reſidence on an eſtate the party ſhould 
be irremoveable thoſe 40 days. In Rex againſt Saint Michael's 
Bath (a), where the poſſeſſion had been gained by fraud after 
the party had conveyed the eſtate to truſtees in truſt to pay 
debts, he did not gain a ſettlement by reſiding on it 40 
days. Then as to his title as huſband of the executrix ; ; that 
cannot be eſtabliſhed without proof of a will; and there can 
be no legal proof of a wall, in order to give a title to the per- 
ſonal eſtate, but the probate. And, as no probate was produced, 
or ever granted, the Seſſions were not competent to examine into 
the fact of the wife's being executrix, their finding her ſuch 
is a mere nullity. Then his poſſeſſion was merely that of a 
wrong-doer; and that alone is not ſufficient to give a ſettle- 
ment. If adminiſtration had been granted to any other Per- 
ſon, the pauper might have been turned out on a moment's 
warning. 

Bearcroft and Cole, contra. iſt, With reſpect to the pauper's 
title as huſband of an executrix, it is ſufficient that the ſeſſions have 
found the fact of her being executrix: The Court will not ſcruti- 
nize too nicely into the grounds of their opinion. She took upon 
herſelf the charge of being executrix, and would have been 
liable as fuch: and though ſhe could not have brought an action 
without formal proof of her title by the production of the pro- 
bate, yet enough is ſtated to ſhew that ſhe had a right to re- 
fide on the premiſes. And the caſes where the Court have held 
that an adminiſtrator before letters of adminiſtration taken out 
could not gain a ſettlement by refidence on the eſtate have 
been where ſuch perſon had not the ſole right to adminiſtration. 
But, independently of the title as executrix, the facts ſtated are 
ſufficient to give the pauper a ſettlement, on the ground of his 
coming to ſettle on a tenement of the value of 10/7. a year, and 
reſiding thereon 40 days. Such was the caſe here; the party 
paid rent to the landlord, who by receiving it recognized his 
tenancy ; and therefore it cannot be ſaid that the huſband was 
a mere wrong doer. 


Lord KEN VON, Ch. J. If the queſtion depended on n the title 


which the pauper claimed under the will in right of his wife, 


I think that the facts ſtated in this caſe would not warrant us 
in deciding that they could enforce any right under the ſup- 
pany will; becauſe the fact of there being a will ſhould have 


(a) Dengl. 630. 


Vor. IV. 3 X . 


been 
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1791. been proved in a different manner. We cannot receive any 
| bother evidence of there being a will in this caſe than fuch as 
The; would be ſufficient in all other caſes where titles are derived 
Nervis- under a will; and nothing but the probate, or letters of admini- 
Wer, ſtration with the will annexed, are legal evidence of the will in 
all queſtions reſpecting perſonalty. But on the other point, I 
cannot bring my mind to doubt. It is ſtated that the pauper 

reſided for more than 40 days on a tenement of more than the 

yearly value of 10/.; for which he paid rent. Then it was faid 

that he might have been turned out of poſſeſſion by ſome other 

perſon having a ſuperior right: but it was not ſuggefted who 

had any better title; and the landlord, who received the rent, 

could not turn him out. by. 
 AsnnuRsT, J. In order to acquire a ſettlement by taking a 

tenement of 10/. a year, it is not abſolutely neceſſary that there 

ſhould be an expreſs contract for the tenement : it is ſufficient 

if the tenant reſide 40 days on a tenement of ſuch a value with 

the permiſſion and conſent of the landlord ; for in fuch caſe the 

| law 1mphes a contract. | 
BULLER, J. Suppoling there were No will in this caſe, the 
only perſons entitled to the property of the pauper's wife's father 
were the pauper's wife and her brother and ſiſter ; and if it were 
neceſlary to go beyond the implied contract between the land- 
land and the pauper, here zs ſufficient evidence to ſhew that all 
the parties intereſted conſented to the pauper's continuing in 
poſſeſſion of theſe premiſes ; for the other ſon and daughter 
received 5g. each in lieu of all their right and claim to their 
father's property. Therefore all the parties intereſted agreed 
to this occupation by the pauper; and conſequently there is no 

pretence to ſay that this was a holding by wrong. | 

Gos, J. declared himſelf of the ſame opinion. 


Both orders quaſhed. 
2 1. SYEDS againſ} Hav. 
Where the ROVER for certain goods. The action was brought by 
ban 1 the owner againſt the captain of the veſſel in which they 
board a veſ- 


an had been ſhipped; and the only queſtion was whether there 


the captain was evidence of a converſion to maintain this action. The 
not io land | LE | | | 
them on the wharf, againſt which the veſſel was moored, which he promiſed not to do, but afterwards 
delivered them to the wharfinger for the owner's uſe, under the idea oi the wharfinger's having a lien 
thereon for the whartage fees, becauſe the veſſel was unloaded againſt the wharf, the owner upon demand 
and denid may maintain trover againſt the captain, unleſs the latter can eſtabliſh the wharfinger's right. 


goods 
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goods were left by the defendant in the hands of one Hawley, 
a wharfinger, for the plaintiff's uſe; and he might have had 
them at any time by ſending there and paying the wharfage, 5* . 
But, previous to their being landed on the wharf, the plaintiff, H. 
intending to convey them from the veſſel himſelf, expreſsly di- 
rected the defendant not to land them there, which the latter 
promiſed not to do, but nevertheleſs he did ſo. The defendant, 
by way of juſtification for- this breach of orders and promiſe, 
attempted to ſet up a uſage that every wharfinger, againſt whoſe 
wharf a veſſel was moored for the purpoſe of unloading, as in 
the preſent caſe, was entitled to the wharfage fees for all goods 
unloaded therefrom, whether landedon the wharf or not; and that 
therefore the wharfinger had a hen thereon, of which it was not 
lawful to diveſt him. It appeared from ſeveral witneſſes, who 
were examined as to this uſage, that a claim of this kind had 
been made by the wharfingers in the port of London, which 
had ſometimes been paid and ſometimes not; but in their 
opinion it was well founded. And at all events there was a rea- 
ſonable ground from the evidence to ſuppoſe that the cap- 
tain in this inſtance had ated from an impreſſion that the 
wharfinger had ſuch a right. Lord Kenyon was of opinion, on 
an objeRtion taken at the trial, that there was no evidence of a 
converſion ; for, without laying ſtreſs on the ſuppoſed uſage, 
the goods had been delivered to the wharfinger for the uſe of 
the defendant; and that the proper remedy againſt a carrier 
for not delivering goods purſuant to orders was by adlion on 
the caſe; but he nevertheleſs permitted the cauſe to proceed ; 
reſerving this point for the conſideration of the Court. The 
verdict was given for the plaintiff. And a rule having been 
obtained to ſhew cauſe why the verdict ſhould not be ſet afide, 
and a non-ſuit entered, | 
| Bower, and Kidd, now ſhewed cauſe ; contending, 1ſt, That 
the evidence of uſage offered did not ſupport the right of the 
wharfinger. The mere opinion of the witneſſes is of no weight. 
Uſage muſt be eſtabliſhed either by reputation, or by the 
actual exaction of the demand. Of the former kind there was 
none : and of the latter there were (for ought appears) as many 
inſtances of denial to, as of compliance with, the demand ; 
and the learned Judge himſelf thought at the trial that the 
uſage was not ſatisfactorily eſtabliſhed in point of fact. But 
even if it were, it could not be ſupported in point of law; as 
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was held i in Stephen v. Cofler (a), where the very queſtion aroſe as 
to the wharfinger's right to wharfage, when the goods had not 
been landed on his wharf. And it is no anſwer to ſay that that 


caſe turned upon the conſtruction of the 22 Car. 2. c. 11., 


which enables the king by an order in council to regulate the 
rates of wharfage; for the queſtion was alſo argued on the 


ground of the common law, and upon that ground as well as 


on the conſtruction of the ſtatute was the judgment given. 
It appears too on inquiry (5) made ſince the trial of this caſe 

that the demand for anchorage and moorage, which is different 
from wharfage, is paid by the captain of the veſſel; and that 
it is cuſtomary when wharfage is paid for the goods not to 
charge for anchorage or moorage; and therefore the captain 
was plainly intereſted in putting theſe goods into the hands of 
the wharfinger, in which caſe it would be a clear converſion. 

But, ſecondly, even ſuppoſing the captain to have acted as he 
did merely on the ſuppoſition that the wharfinger had ſuch a 
right, and without any intention of exonerating himſelf from 


a charge, yet it has been held that not only claiming property 


as one's own, but aſſerting the right of another over it, is, upon 
demand and refuſal, evidence of a converſion. As in Perkins 


_ aſſignee of Hughes, a bankrupt, againſt Smith (c), where it was 


found that the defendant ſold the goods for the uſe of his 


maſter, the Court held that trover would lie, becauſe the taking 


upon him to diſpoſe of another's property, though not for his 
own uſe, was a tortious act, and the giſt of ſuch an action. 
'The ſame is the caſe of every ſheriff, againſt whom trover lies for 


refuſing to deliver the goods of one perſon to another. Corper v. 
 Chitty (d). And yet there is no pretence to ſay in any of thoſe 


caſes that the party intended to convert them to his own uſe. 
And it is ſaid expreſsly in Salk. 655. pl. 4. that though trover 
does not he againſt a carrier if the goods appear to have been 
really loſt by negligence, yet if that do not appear, or if the 
carrier had them in cuſtody when he denied to deliver them, it 
is good evidence of a converſion. Now this cannot be imputed 
to negligence 3 ; for it was a wiltul diſobedience of orders, 
and is therefore as ſtrong evidence a a converſion as can be 


ſtated. 
(a) 1 Bl, Rep. 413. 423. | (e) 1 Will. 328. 


(5) This was only aſſerted at the bar: but (4) 1 Burr. 20. 
there was no n of it. 54% 's 
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| Erſkine, Mingay, and Lawes, contra, admitted that demand and 1791. 
refuſal were primd face evidence of a converſion, till explained, 
but no more; for if converſion be not ad ually found on a ſpecial Srevs 
verdict in trover, judgment muſt be for the defendant. Now here 1.5 
che refuſal was ſatisfactorily explained; for the goods were deli- 

vered to the wharfinger expreſsly for the uſe of the plaintiff; and 

therefore his right to them, ſo far from being denied, was re- 
cognized. The delivery to the wharfinger was in the uſual courſe 
of trade. There was no evidence of its being done colluſively; 
and if done bond fide under an idea, whether well or ill founded, 
of a right in the wharfinger, trover, which is founded on a tort, 
will not he; but the plaintiff has his remedy by an action on 
the caſe againſt the carrier for a miſ-delivery. The wharfinger 
may even be conſidered as the agent for the plaintiff; and all the 
caſes of this kind, where trover has been maintained, ſuch as 

Perkins v. Smith, and Cooper v. Chitty, have been either where 

the property has been altered by an actual ſale, or the denial has 

been grounded on an aſſertion of property in ſome other perſon, 

But they are not applicable to the preſent caſe. If the plain- 

tiff had intended to diſpute the claim of wharfage, he might 

have done it by bringing his ation againſt the wharfinger. But 
ſuppoſing it neceſlary for the defendant to juſtify his denial un- 
der the right of the wharfinger, all the evidence given was in 
ſupport of ſuch a right; and, however flight, it muſt be taken to 
be true, as none was oppoſed to it. The caſe of Stephen againſt 

Cofter appears to have turned altogether on the conſtruction of 

the act of Car. 2.; for there was no evidence of an uſage in that 

caſe. And with refved to what is ſaid relative to the anchorage 
and moorage, it reſts merely on aſſertion, of which the Court can 
take no notice. 

Lord Kenyon, Ch. J. It is clear that the plaintiff is entitled to 

recover either againſt the defendant or the wharfinger: and if 
no wharfage be due, of which there was no ſatisfactory evidence, 

I think that this os may be maintained againſt the de- 

fendant. 

A$HHuRST, J. If a 8 duty be not due, it is clear 
that trover will lie againſt the defendant. Or even if the defen- 
dant landed the goods on the wharf with the view of ſheltering 

himſelf from the payment of the moorage-duty, that alſo would 
ſubject him to this action. 

BuLLER, J. I am of opinion that the objeddion e to the form 
of the action is not well founded. For the plaintiff gave expreſs 

Vol. IV. 3Y | orders 
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May 3ſt. 


A. deviſed to 
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the meeting- 
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for life, on 
condition 
that he ſhould 
convey the 
premiſes to 


| CASES IN EASTER ER 
dae to the defendant not to land the goods on a the Whark, to 


which the latter agreed at the time, but afterwards diſobeyed 


thoſe orders and delivered the goods into the poſſeſſion of the 
wharfiriger: now on theſe facts I think that trover will lie. 1 
cannot go on the ground that the wharfinger was the plaintiff's 
agent: for, ſo far from it, the plaintiff expreſsly diſſented to the 
goods being ſent there. And if one man, who is intruſted with 
the goods of another, put them into the hands of a third perſon 
contrary to orders, it is a converſion. . If a perſon take my horſe 


to ride, and leave him at an inn, that is a converſion; for 


though I may have the horſe on ſending for him and paying for 
the keeping of him, yet it brings a charge on me. 80 here the 
defendant by putting theſe goods into the cuſtody of the wharf- 
inger brought a charge on the plaintiff. And this is a deliberate 
act, it being done contrary to the orders of the owner, and 


therefore diſtinguiſhable from the caſe put at the bar of a miſde- 
livery of goods, merely owing to a miſtake. So ſtands the caſe 
independently of the evidence reſpecting the wharfage: but that 
is very material to be conſidered; becauſe if the wharfage-duty 
be due, that will be an anſwer to the preſent action. The uſage 
ſet up at the trial does not appear to be uniform; for, though 
ſeveral of the witneſſes ſaid that in their opinion it was due, yet 
opinion is no evidence, and in point of fact the duty has not 
always been paid in caſes where the goods were not landed. The 
caſe in Bl. Rep. goes a great way to prove that no ſuch payment 
can be exacted. 


GRosE, J. of the ſame opinion. | 
On a ſubſequent day Lord Kenyon ſaid, that the Court had 


fully conſidered this caſe, and were of opinion that no new trial 


ought to be granted, and that the rule ſhould be diſcharged. 
Per Curiam, Rule diſcharged 


Dos on the Demiſe of PaiLLies againſt ALDRIDGE, 


T the trial of this ejectment, for a houſe and ground be- 
longing to it, at the laſt Winchefter Aſſizes before Perrys 

B., a verdict was taken for the plaintiff, ſubje& to the opinion 

of this Court on a caſe reſerved. The plaintiff claimed as the 

heir at law, the defendant as the deviſee, of N. Philips; who dex 


truſtees, to take place after B's death for the uſe and ſupport of the preaching the word of God at the 
meeting-houſe for ever, and in caſe the preaching there ſhould be diſcontinued, then over to a charity- 
ſchool; held that B. took an eſtate for life, though the deviſe over, after his death, would be void by far 


9 Geo. 2. c. 36. 3 * 
| viſed | 
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viſed thus Jo the Reverend Adam Aldridge, late of Ameſbury \ in 
Wiltſhire, but now preacher at the Meeting-houſe in Lyndburſt, All 
Ee, (deſcribing the premiſes) To hold to him the ſaid Adam 
Aldridge for and during his natural life only, on this expreſs con- 
dition, that he do and ſhall without delay after my deceaſe 
ſettle and convey the ſame to truſtees, to take place at his de- 
ceaſe, for the uſe and ſupport of the preaching of the word of God at 
the meeting-houſe at Lyndhurſt aforeſaid for ever; and in caſe ſuch 
preaching ſhould. be diſcontinued, I direct the ſame to be ap- 
plied towards a ſchool for teaching the poor children of Lynd- 
hurſt aforeſaid for ever. And I do hereby give unto the ſaid 4. 
Aldridge full and abſolute power and authority to- ſettle the ſame 
accordingly.” Then followed a bequeſt of money in the funds 
to the ſame uſes; legacies of 100/. to the defendant and the 


other executor, for their trouble in executing the will; and a 
bequeſt of the houſghold furniture in the houſe in queſtion to 


the defendant for life, with a direction to ſettle the ſame to the 


uſe of the ſucceeding miniſters, to go as heir-looms. And befides 


ſome other legacies the will contained the following clauſes ; 
« And I further expef (a) that he (the defendant) will with the 
help of God after my deceaſe, without delay, ſettle and forward 
every thing in his power to promote and carry on the work of 
God at Lyndhurſt aforeſaid, both in his life-time and after his de- 


ceaſe.” And if it ſhould ſo happen that I have not left any of 


the aforeſaid legacies in a lawful and legal manner, to prevent any 
advantage being taken thereof, I do hereby give, deviſe, and be- 
queath, ſuch legacy or legacies unto the ſaid J. Downer, and A. 
Aldridge, in truſt, to be diſpoſed of by them at ther diſcretion 
for ever.” 

Durnford, for the plaintiff, contended that not only the limita- 
tion ſubſequent to the defendant's life-eſtate, but that the life- 
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eſtate alſo, was void, by the 9 Geo. 2. c. 36; as being a deviſe to 


a charitable uſe. And he was proceeding to urge that it was a 
deviſe to the defendant, not in his individual capacity but, in the 
character of preacher, and in confidence that he would con- 
tinue to perform the duties of that ſtation, from the de- 
ſcription given of him by the deviſor, from the expefation (5 
expreſſed by the deviſor that the defendant © would forward 


(a) Vide note. 3. ales v. England, Pre. in Chan. 200. and the 


(4) „ Requeſting,” ** defiring”, ** not | caſes there referred to in the notes. Buggins 
doubting” « and hoping” have been held- v. T. ales, 9 Mod. 122. Harland v. Trigg, 


ſufficient to raiſe a truſt, where the property is | 1 Bro. Ch. Caſ. 142. Wynne v. Hawkins, ib, 


certain, and the objects pointed out are pre- 179. and Pierſen v. . 2 Bro. Ch. Caſe 
ciſe and diſtinQ, Harding v. Glyn, 1 At. 469. | 38. 226. 


every 
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raiſed was 
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gether in one 
joint fund, 
though 
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certain pro- 
portions, and 
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it as a fact 
that the pa- 
riſu could not 
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43 of Elix. it 
was held that 
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every thing in his power to promote and carry on the work of 


God both in his life-time and after his deceaſe, and from the pro- 
viſo at the end of the firſt deviſe that, in caſe the preaching ſhould 


be diſcontinued at this meeting-houſe, the profits of the eſtate 


ſhould be applied towards the ſchool ; but was ſtopped by 
The Court (a), who thought the point too clear for diſcuſſion. 


For that, though the ſubſequent limitation was void, the defend- 


ant's life-eſtate was clearly good. That the religious perſuaſion 
of the defendant raiſed no ground of objection to his taking the 
eſtate ; and that the deviſe over to the ſchool, in caſe the preach- 
ing ſhould be diſcontinued, only related to the limitation after 
the defendant's death. 

Gibbs was to have argued for the defendant. 

Poſtea to the defendant (5). 

it 18 diſtinguiſhable from the caſe of Adlington 


v. Cann, 3 Atk.*141, inaſmuch as this is de- 
viſed expreſsly in truſt. 


- 


(a) Abſent Ap hurſt, J. and Bul er, J. 

(54) The laſt clauſe appears fraudulent, as be- 
ing an intended evaſion of the ſtatute, Vid. 7 he 
Attorney General v. Tyndal, Amb. 614. And | 


The KING again} Thomas NRWERILIL. 


. ; 4 WO juſtices allowed a rate made for the relief of the poor 
of the pariſh of Saint Giles in Reading, including the ham- 
let of Whitley, in the county of Berks. The ſeſſions, upon the 
appeal of Thomas Newell, confirmed the rate, and ſtated the fol- 
lowing caſe. 

The pariſhrof Saint Giles Reading lies partly within the borough 
of Reading, and partly without. The hamlet of Whitley is that 
part which hes without the borough, is about three miles ſquare, 
and has immemorially had a ſeparate conſtable. It has alſo im- 
memorially had a churchwarden, but no other church than that 
which is common to the pariſh at large. And the hamlet people 
have been uſed to attend the veſtry-meetings of the pariſh at large 
at the church, but the people of that part of the pariſh out of the 


hamlet never attended the hamlet-meetings ; for which hamlet- 


meetings to chuſe officers for the hamlet notices were publiſhed in 
the church on the Eafter Sunday in every year. From the year 1648 

to the time of trying this appeal, the inhabitants of the hamlet part 
of the pariſh have had overſeers of the poor ſeparately appoint- 
ed for the hamlet, and choſen at meetings of the hamlet- people 
only ; the number of which overſeers has varied from that time. 


diſtinctly, though ſince the year 1648 they have conſtantly had, in the whole, more than four overſcers, 
and though the hamlet * has immemorially had a conſtable of its own. 


The 
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The hamlet have in every year had either two or three overſeers, 
except in four different years at different intervals, when they 
had one. Such overſeers have ſeparately diſtributed and laid 
out the money within the hamlet, and their accounts have 
been ſeparately kept, and ſeparately allowed by the juſtices ; and 
it does not appear that any interference has ever been made in the 
diſtribution or accounts by the payers in the borough part of 


the pariſh, except at the general ſettlement of accounts as herein- 
after mentioned. The part of the pariſh lying within the borough 
has during the ſame time invariably had one churchwarden and 
three overſeers; and ſuch overſeers of the borough-part have 
acted upon their ſeparate rates, and in their diſtributions and ac- 
counts, diſtinctly from the hamlet and the inhabitants or over- 
ſeers of the hamlet, except that the overſeers of the borough have 
afforded relief to the poor perſons belonging to the hamlet-part 


of the pariſh when reſident in the borough, and have indemni- 


fied themſelves out of the general fund ariſing from the poor- 
rates, collected as well in the borough-parrt as in the hamlet-part 
of the pariſh, at the general ſettlement of accounts as hereinafter 
mentioned. Certificates have in various inſtances ſince the year 
170g been ſeparately granted by, and directed to, the overſeers 
of the hamlet of Whitley to and by the overſeers of divers other 
pariſhes ; but it does not appear that a certificate has ever been 
granted by or to the overſeers of the hamlet of Whitley to or by 
the overſeers of that part of the pariſh, which lies within the bo- 
rough. Orders of removal have been made both from and to 
the hamlet of Wh:ley, and the paupers removed accordingly with- 
our appeal; particularly in 1755 an order of removal unappeal- 
ed from was made from the pariſh of St. Lawrence, Reading; and 
in 1774 another order was made from the pariſh. of S. Mary in 
Reading : but it doth not appear that orders of removal have 
ever been made from or to the ſaid hamlet to or from that part 
of the pariſh of St. Giles, which lies within the borough. In 1649 
the following order was made; viz. © April 23d 1749, Whereas 
at the quarter ſeſſions holden for the county of Berks, the 3d of 


April inſtant, the difference of the rates concerning the poor of 


the pariſh of S.. Giles between the liberty of Whitley and the 
other inhabitants within the borough of Reading in the ſaid 
pariſh was referred to us; we, upon hearing all parties, do 
order that the inhabitants within the liberty of Whitley ſhall ac- 
cording to a former order pay the yearly ſum of 20/. 4s. 4 d., 


monthly apportioned according to the ſtatute towards the relief 
Vol, IV. | We rf 2 
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1791. of the poor of the pariſh of St. Giles ; ; and that the 3 
—— of the pariſh within the borough {hall pay the yearly ſum of 
1 4 335 1.; and in caſe the ſaid ſums ſhall not be ſufficient for the 
Newer. relief of the poor of the pariſh, then the liberty of Whitley and the 
bother inhabitants of 57, Giles ſhall pay proportionably accord- 
ing to the former ſums; and in the mean time the overſeers of 
Whitley, having feen the accounts of the overſeers of the pariſh of 
St. Giles, and finding the neceſſities of the poor do require it, ſhall 
pay forthwith their proportionable arrears.” Signed by two juſti- 
ces. Ever ſince that order was made the directions contained in it 
have been obſerved by the two parts of the pariſh of St. Giles in 
regard to their reſpective contributions to the poor, and they 
have paid accordingly, the hamlet three-eighth parts, and the 
borough part five-eighths, of the whole expences incurred by the 
poor of both parts of the pariſh ; the whole experices, when incurred, 
being computed into one integral ſum ; the overſeers of the hamlet 
part and thoſe of the borough part have accounted with each 
other reciprocally, according to the above proportion. There has 
been for ſeveral years and now 1s a poor-houlſe in that part of the 
pariſh of 5. Giles which lies within the borough, in which 
the poor both of that part and of the hamlet part of the pariſh 
have been jointly maintained, and the expences attending ſuch 14 
maintenance have been defrayed by the two parts of the pariſh 
reſpectively, according to the proportion of five to three, The 
overſeers of the hamlet have uniformly, as far as any evidence 
could be had, made rates ſeparately for the hamlet; and it 
does not appear that ſince the year 1648 the perſo:s living in 
the hamlet have ever been charged by a rate made by the 
overſeers of the pariſh till the rate now in queſtion. In the 
year 1740 a rate was made in the hamlet, and acted under, 
entitled, © A rate made by the churchwardens and overſeers of 
the poor of the hamlet of Hbitley in the pariſh of S. Giles, Berks, 
as well towards the neceſſary relief and maintenance of the 
poor of the pariſh as of the hamlet, after the proportion of 9d. in 
the pound, charged on the inhabitants of rhe hamlet ;” and 
ſuch has been in general the mode of intitling all the rates 
made in the hamlet part of the pariſh to the time of the pre- 
ſent rate. In purſuance of an act of the 26 Geo. 3. c. 56. 
intitled “ An act for obliging the overſeers of the poor to make 
returns upon oath to certain queſtions therein ſpecified, relative 
to the ſtate of the. poor,” ſeparate returns were made by the 
pariſh-of S.. 0 and the hamlet of Mbitley, as e main- 
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taining their own poor. The inhabitants of Mhitlcy conceiving 
"themſelves aggrieved by continuing the payment of three-eighths 
of the general expenditure, in September 1789 the officers of 
the hamlet gave notice to the officers of the borough part of 
the pariſh that they would not pay any rate made by the latter, 
or contribute to the relief of the poor within the borough part, 
(except of thoſe belonging to the hamlet of Whitley which ſhould 
from time to time be in the poor-houſe of the pariſh of &.. 
Giles, for which expence they would contribute their fair pro- 
portion according to any rate which ſhould be agreed upon, ) it 
being their intent to apply all future monies raiſed by a poor 
rate intended to be ſeparately made for the hamlet to the ne- 
cellary relieving of the poor only who ſhould belong thereto 
ſeparately, and without the interference of the pariſh of S-. Giles 
within the borough. After this notice had been given the hamlet 
of Yhitley made a rate entitled © A ſecond rate or aſſeſſment, made 
the 2d of January 1790 by the overſeers of the hamlet of Whitley 
for the neceſſary relief of the poor of the hamlet at a propor- 
tion of 25s. in the pound,” which was duly publiſhed. And 
after this notice the next rate but one made by the borough 
part of the pariſh of $7. Giles was the rate in queſtion, and which 
was entitled a rate for the relief of the poor of the x id of 
St. Giles in Reading, including Whitley hamlet, part of che fd 
pariſh, Ac; but it does not appear that any former rate or 
borough part of the pariſh made uſe of the words“ includig 
| Whitley hamlet part of the pariſh.” The appellant, Næoell, has 
no property within the pariſh of S/. Giles within the borough, 
but is an inhabitant of the hamlet, and is charged with the rate 
. appealed from for his property within the hamlet. He is 
charged alſo to a rate which has been made by the overſcers 
of the hamlet for the ſame period, which has alſo been re- 
gularly publiſhed. Mr. Neel, conceiving that he was liable 
only to the laſt rate, and not to the rate made by the overſcers 
of the part of the pariſh of Sz. Giles within the borough, ap- 
pealed againſt it. 

Erſkine, Douglas, and Simeon, were to have argued in ſupport 
of the order of Seſſions; but the Court deſired to hear the coun- 
ſel on the other ſide firſt. 

Bearcroft, Bower, Milles, Lane, and Rakion, contra, It ap- 
pears from all the circumſtances of the caſe, taken together, that 
the pariſh of Sf. Giles, including the hamlet of Vbitley, has not 


in fact had, nor can it have, the benefit of the 43d of Eltzabeth, 
; 0 5 
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inafinuch as there have been immemorially more pariſh officers 
in the two diſtricts than are allowed by that ſtatute; R. v. Sir 
Watts Horton, ante 1 vol. 374. This then directly falls within 
the miſchief intended to be remedied by the ſtatute 13 U 14 
Car. 2. c. 12; and conſequently theſe diſtricts are entitled to 
the benefit of that act. The hamlet of Whitley has immemorially 
maintained it's own poor ſeparately from the pariſh at large; 
and from the year 1648 it has had a conſtable of it's own, and 
diſtin overſeers ; there has been no general rate for the whole, 
but on the contrary ſeparate rates for the borough and hamlet, 
and the accounts of each have been allowed ſeparately. by the 
Juſtices. Such having been the uſage for ſo great a length of 
time, there ſeems to be no reaſon now to vary from it; and 
the leſs as it appears that prior to the time of paſling the ſtatute 
of Charles the Second this pariſh could not, as a pariſh, enjoy 
the benefit of the 43d of Elizabeth, by maintaining it's own 
poor jointly ; which diſtinguiſhes this caſe from thoſe of Peart. 
v. Weſlgarth (a), K. v. The Fuſtices of Middleſex (b), and R. v. 
Uttoxeter (c). Theſe diſtricts have been conſidered as ſeparate 
and diſtin& not only by the pariſh officers of each reſpectively, 
as appears by the returns made to the Houſe of Commons under 
the 26 Geo. 3. c. 56, and which therefore ought to bind them, 
but alſo by all other pariſhes; it being ſtated in the caſe that 
certificates have been granted by Whitley hamlet and directed 
to it by other pariſhes, and that orders of removal have been 
made to and from the hamlet, and two inſtances are ſtaced of 
removals from two other pariſhes in Reading. It does not in- 
deed appear that there ever was any removal from &.. Giles to 


Whitley : but that may be accounted for by the circumſtance 
of the officers of each diſtrict ſettling accounts every year, when 
allowances may perhaps have been made by each on that ac- 
count; and on which ſuppoſition the removal from one to the 
other could have anſwered no other purpoſe than that of cre- 
ating an expence to both. With reſpect to the order made in 
1649, which may perhaps be relied on by the other ſide ; in the 
firſt place it was extrajudicial, and cannot therefore be binding 
upon the hamlet of Whitley; and in the next place it was an 
order framed on the circumſtances of the caſe as they then 
exiſted. Art the moſt, the order, coupled with the ſubſequent 
uſage, can only amount to an agreement by theſe two diſtricts 
with reſpect to the proportion which each ſhould pay: but that 


(a) 3 Barr. 1610. (5) Bett 17. {c) Deu J. 332 ; and Cala. 84. 
Cannot 
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cannot vary this queſtion ; for the circumſtances of ſuch places 
muſt fluctuate, by which the proportion muſt of courſe be re- 
gulated. In R. v. Leigh (a), where it was only ſtated that the 
townſhip had for 60 orvgo years (and before for any thing that 
appeared to the contrary) had ſeparate overſeers and maintained 
it's own poor ſeparately from the pariſh at large, it was deter- 
mined that it was {till entitled to that privilege. Now here it 
is not left to be collected by intendment, but is ſtated poſitively 
as a fact, that ſuch was the ſtate of this hamlet prior to the 
ſtatute of Charles the Second. In Sir T. Raym. 476. where the 
different diſtricts of a pariſh had diſtin officers, made diſtinct 
rates, and kept diſtinct accounts, it was held that they were 
entitled to maintain their own poor ſeparately. But even if 
this were a more doubtful queſtion, it has been ſaid by the 
Court of late years that it is extremely politic to favor the ſub- 
diviſions of pariſhes, it having been found by experience that 
better care is taken of the poor in ſmall than in large diſtriQs. 
And in R. v. Leigh, Buller J. ſaid that, though it ſhould 
appear that a pariſh had enjoyed the benefit of the 43d of 
Elizabeth, yet if they could not now conveniently maintain 
their own poor jointly, the Court would permit them to divide 
themſelves, provided there were ſuch legal diviſions in the pa- 
riſh as are capable of ſupporting their own poor ſeparately 
under the ſtatute of Charles the Second.“ Now this is ſuch a 
legal diviſion as is capable of maintaining it's own poor; for 
there is a conſtable in Whitley, which is deciſive to ſhew that it 
is a townſhip. 

Lord Kenyon, Ch. J. The caſe cited from Sir T. Raymond 
would have great weight in the deciſion of a caſe where the 
facts are the ſame: there the Court proceeded on the ground 
of there being diſtin officers, diſtin& rates, and diſfinct accounts; 
but in theſe diſtricts there are not diſtinct accounts, but on the 
contrary there is one joint account for both. On the facts diſcloſed 
in this caſe, it does not appear that theſe two diſtricts, which 
compoſe one. pariſh, cannot have, nor is it ſtated that in 
point of fact they have not had the benefit of the 43 Elixa- 
beth : but on the contrary almoſt every fact in the caſe goes 
to eſtabliſh this point, that they have ſquared their conduct 
rather by that ſtatute than by the ſtatute Car. 2. For if 
they had proceeded on the latter, there would have been no 
communion between them, and they would have acted to all 
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purpoſes as if they had been perfectly diſtin piriſhes. I is 
indeed ſtated that there have been removals to Whitley from ſe- 
veral different pariſhes ; but it is not pretended that there ever 
was one from St. Giles's Reading. Probably diſtant pariſhes may 
have been deceived by theſe diſtricts having ſeparate overſeers, 
and have concluded from thence that they were ſeparate pa- 
riſnes: but their miſ-conception cannot vary the caſe; The ma- 
terial facts in this caſe are all included in thoſe few lines which 
follow the order in 1649. To that order I only refer as a date 
in the caſe ; for it is extra-judicial: but it is ſtated that “ever 
ſince that order was made, the directions contained in it have been 
obſerved by the two parts of the pariſh of Sz. Giles, in regard to 
the reſpective contributions to the poor; that they have paid ac- 
cordingly, the hamlet three-eighths, and the borough part five- 
eighths, of the whole expences incurred by the poor of both 
parts of the parilh ; the whole expences, when incurred, being com- 
puted into one integral ſum ; and that the overſeers of each part have 
accounted with each other.” Then it appears to have been 
only one diſtri, affording one integral fund for the poor of 
both pariſhes; and that when one part has over-paid it's pro- 
portion the other has repaid it: but it was merely for their 
own convenience that they have ſubdivided themſelves, as 
is frequently done in other pariſhes, where one overſeer agrees 
to ſuperintend one part of the pariſh and another the reſt, But 
with regard to rhe proportions, agreed upon in 1549, which 
each diſtri&t was to pay; thoſe indeed would not be binding 
at this time, if upon enquiry it ſhould appear that they are un- 
equal, conſidering the preſent circumſtances of the pariſh, If 
that had appeared in the cafe, which is attempted to be in- 
Ferred from it, that theſe diſtricts cannot reap the benefit of the 
ſtatute of Elizabeth, the objection would be well founded: but 
it appears that they have had the benefit of that ſtatute. The 
only circumſtance that can bear the ſemblance of an argument 


againſt this deciſion is that theſe diſtricts have had more than four 


overſeers: but that appeared to be the caſe in ſeveral other 
pariſhes, on an enquiry directed by Lord Mansfield in R. v. 
Loxdale (a); So that though it may be a very material ingredient 
in thefe cafes, it is not a decifive one. As therefore it is not 
ſtated as a fact in the caſe that theſe diſtricts cannot reap che 
benefit of the 43d of Eliaabeth, but as it appears (on che con- 
trary) from all the facts, conſidered together, that they have had 


* N * 
, 
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the benefit of it, we ſhould overturn all the authorities, if we 1791. 
were to determine that theſe diſtricts might now be ſubdivided, e 8 
ASHHURST, J. One material fact is wanting in this caſe, The Kine 
which occurred in that of R. v. Sir W. Horton, where it was ſtated MN A | 
that thoſe townſhips could not reap the benefit of the 43d of TH 
Elizabeth, The juſtices at the ſeſſions ſhould have found that 
fact one way or the other. But, though they have not directly 
ſtated that fact, they confirmed the rate which was made for 
both the diſtricts together, which rather ſhews that in their 
opinion theſe places could have the benefit of the 43d of Elz- 
abeth, What is deciſive in this caſe is that it does not appear 
that theſe diſtricts have ever acted ſeparately, but on the con- 
trary that they have had one joint ſum for the poor of both parts 
of the pariſhes, and that they have ſettled their accounts at the 
end of each year. 
Grose, J. (a) Nothing is ſtated in this caſe to ſatisfy my 
mind that this pariſh cannot, by reaſon of the largeneſs of it, 
reap the benefit of the 43d of Elizabeth; but that on the con- 
trary they have in point of fact had it, except in one or two 
inſtances where they have acted otherwiſe merely for their own 
convenience. In the firſt place, there have never been any re- 
movals from one diſtrict to the other; next, all the poor have 
been maintained together in one poor-houſe; and the inhabi- 
tants of the hamlet have conftantly attended the veſtry meetings 
of the pariſh. Now theſe three circumſtances convince me that 
this pariſh can have, and have had, the benefit of the ſtatute of 
Elizabeth. If they could not, the juſtices at the ſeſſions ſhould 
have ſaid ſo: but they ſeem to have entertained a different 
opinion by confirming the rate. 


Order of Seſſions confirmed. 
(4) Abſent Buller, J. 


| | ö | | E. . Weadnei/day, 
The KING again REnFBARNE 2 
HE defendant, having been convicted before a magiſtrate No hau ker 
1 in the penalty of 10 J. under the 29 Geo. 3. c. 26., ap- god=! - 


goods to ſale 


pealed to the ſeſſions at Leeds, where the conviction was affirmed, 5 my 

ſubject to the opinion of this Court on the following caſe. town but the 

The appellant was a hawker, pedlar, and petty chapman, duly er place. 
"licenſed; and on Friday the 22d of February laſt, being the Þy 29 Ce. 3- 
market-day at Lecdi, and during the market hours, he expoſed 17. 
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to ſale within a houſe in the town of Leeds, and not in the open 
market-place where the open market is uſually held, goods, wares, 
and merchandizes; the appellant not being an houſeholder there, 
nor the houſe in which he ſo expoſed the ſaid goods Vc, being 
an houſe in which he had opened a room or ſhop, nor his uſual 
place of abode or of his carrying on buſineſs. + 

By the 29 Geo. 3. c. 26. , 16. it is enacted that no hawker 
tc, or any other trading perſon going from town to town, or to 
other men's houſes, travelling either on foot, or with a horſe, or 
opening a room or ſhop, and expoſing to ſale any goods t&c, by 
retail in any town c, ſuch perſon not being a houſeholder there, 
or the ſame not being the uſual place of his abode, or of carry- 
ing on his buſineſs, ſhall ſell or expoſe to ſale any goods c, in 
any city or market-town, or within two miles of the market- 
place of ſuch city or town, under the penalty of 101. And the 
next ſection provides that nothing in the act ſhall extend to 
hinder any perſon from ſelling, or expoſing to ſale, any goods 
in any public mart, market, or fair, but that ſuch perſon may do there- 
in as he lawfully might have done before the act. A miſtaken notion 
having prevailed with the hawkers in ſome of the Northern 
counties, who conceived that under the above proviſo they might 
expoſe their goods to ſale in any part of a market-town as they lau- 
fully might have done before the act, this caſe was reſerved in order 
that the Court might give their opinion upon the true conſtruc- 

tion of the act. 

Chambre, and F. Heywood, in ſupport of the convifion; ob- 
ſerved that the word “ therein referred to © public mart, 
market, or fair; and that a market does not extend to every 
part of the market-town, but is confined to the place where the 
market is actually held. Godb. 131. & 8 Rep. 127. a. 

Cockell, Serjt. and Balguy, contra. 

The Court ſaid, there was no foundation whatever for the con- 
ſtruction contended for by the hawkers, for that the proviſo 
only extended to ſales in the public market-places, and on the 
days of the markets, | 


Conviction affirmed, | 


N THE THIRTY-FIR ST YEAR OF GEORGE II. 


Pato One, Ge, againſ} Lewsn. 


Rule having been obtained to ſhew cauſe why the writ of 

attachment of privilege ſhould not be ſet aſide, becauſe 
the name of the attorney was not indorſed on it, according to 
the 2 Geo. 2. c. 23. , 22, which directs that © every copy of any 
writ-or proceſs that ſhall be ſerved upon any defendant ſhall, be- 
fore the ſervice thereof, be ſubſcribed or indorſed with the name 
of the attorney or ſolicitor, who ſhall be retained or employed by 
the plaintiff in ſuch writ or proceſs.” 

Burrough, now ſhewed cauſe, by obſerving that the Legiſlature 
in making this regulation only intended that the defendant ſhould 
know who carried on the ſuit againſt him, in order that he might 
have an opportunity of applying to ſuch perſon reſpecting the 
particulars of the ſuit; and that the reaſon could not apply to a 
caſe like the preſent, where the name of the attorney was in 
the body of the writ, and where the addition of the name on the 
back of it could convey no further information. 

Morgan, in ſupport of the rule, ſaid that the words of the at 
were general, and extended to all caſes ; and that, being poſitive, 


the directions of the act could not wy diſpenſed with in any 
caſe. But 


Lord KeNYON, Ch. J. ſaid, the at of parliament does not 
extend to a caſe where an attorney ſues for himſelf, but only to 
thoſe caſes where he ſues for ſome other perſon, 

Rule diſcharged, 


SHEPHERD againſ} CHARTER. 


H E defendant having ſuffered judgment to go by default 
in this action, which was brought on a bill of exchange, 
the plaintiff obtained a rule to ſhew cauſe why it ſhould not be 
referred to the Maſter to ſee what was due for principal and in- 
tereſt, and why final judgment ſhould not be ſigned for that 
ſum, without executing a writ of enquiry. 
Manley now ſhewed cauſe, as well on an affidavit, which at- 
tempted to impeach the conſideration of the bill, as on the gene- 
ral ground that, though where a preciſe ſum was the ſubject of 
the action the Court might diſpenſe with a writ of enquiry, yet 
they would not in a caſe like the preſent, where che damages to 
Vox. IV. | 4 B | be 
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1791. 


Sutr uno 


againſt 
CHARTER, 


Whereleave 
had been 
granted by 
the court to 
file an in- 
formation in 
nature of quo 
warranto 
againſt a 
party for 
claiming to 
be common 
councilman 
of York, 

and the re- 
lator by his 
replication 
attacked alſo 
the defen- 


B, 252; Andrews v. Blake, ib. 529; and 
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be recovered were uncertain, and where the defendant ought to 
have an opportunity of conteſting before the jury whether or 
not any intereſt ſhould be paid, and of ſhewing payment even of 


part of the principal. 
Gibbs, in ſupport of the rule, ſaid chat the firſt anſwer given to 


the application was no reaſon why this queſtion ſhould be re- 


ferred to a jury, becauſe the contents of the affidavit could not be 
evidence before them, inaſmuch as the defendant could not, 
after ſuffering judgment to go by default, be permitted to ſhew 
that nothing was due. And he obſerved that the caſes in the 
Common Pleas (a) furniſhed a decifive anſwer to the other ob- 
jection. 

Lord Kenyon, Ch. J. In ſuch caſes as the preſent, it is ex- 
tremely convenient to do what was done in the court of Com- 
mon Pleas ; as the quantum of damages depends on figures, they 
may be aſcertained as well before the Maſter as a jury. And this 
is not a new practice; for the laſt caſe in the Common Pleag 
refers to old authorities. f 

BULLER, J. (6) On the general queſtion there is no doubt; 
and the evidence diſcloſed by the defendant's affidavit would not 
be admiſſible before a jury. 

GRosE, J. ſaid that he knew that the judges in the Common 
Pleas gave the caſe before them great conſideration before they 


referred the queſtion to one of the Prothonotaries. 
| Rule abſolute, 


Longman v. Fenn, ib. 541. 


(a) Raſhleigh v. Salmon, H. BI. Rep. C 
(5) Ablent 4fburji, J. 


The KING againſ} BROWN 


HE Court having granted an information in nature of 
quo wwarranto againſt the defendant for claiming to be a 
common councilman of York, the defendant in the introductory 
part of his plea ſet forth his title, firſt as freeman, and afterwards 
deduced his title as common councilman, to which the former 
was a previous ſtep. The relator in one of his een attack- 


ed the defendant's title as freeman. 


On which account, Holroyd now moved that ſuch banden 
be ſtruck out, or a noli proſequi entered by the officer of the court, 


on the ground that as no perſon's title to a corporate franchiſe 


could be impeached at the ſuit of a private relator without leave 


dant's title as freeman, which had been ſlated in the introductory part of his plea, the Court refuſed to 
ſtrike it out or dirett their officer to enter a noli proſequi. - 
| of 
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bf the court, and as the Court had only given leave to impeach 1791. 
the defendantꝰ's title as common councilman, the relator ought not 
to be permitted indireQly to call in queſtion his title as freeman, The Kine 
xvhich the Court upon a direct application for that purpoſe would q&2. 
not have permitted, inaſmuch as it was ſworn that the defend- 

ant had been in quiet poſſeſſion thereof for 12 years (a). But, to a 

queſtion put by the Court, he anſwered that he could not find 
any caſe to ſupport ſuch an application. 

Per Curiam. It is admitted that there is no precedent for ſuch 

-an interference by the Court; nor does it appear that they have 
ever exerciſed the ſame diſcretion in theſe caſes as the Attorney 
General does in the caſe of an information filed by him ex officio. 

When a proper caſe has been laid before the Court to induce 

them to grant the information, they have never exerciſed any 
control over it afterwards, as to the manner in which it is to be 
conducted. Rule refuſed. 


(a) Vid. R. v. Diclin, toft. 


Cock EkRILIL and Wife, Executrix of Moopy, againſt Sus. 
June 4th. 
KYIN ASTON. 


ROVER for goods. The firſt count ſtated the trover If an execu- 


| F CE tor declare 
and converſion to have been in the life-time of the. teſta- on a trover 
and conver. ' 


tor. The ſecond count ſtated the trover in the life of the teſta- gon comme 
tor, and the converſion afterwards. The third count was for a tellator's!ife. 
trover and converſion after the death of the teſtator. At the trial 3 
the plaintiffs were non-ſuited; and a rule having been obtained *" een 


to ſhew cauſe why they ſhould not pay coſts to the defendant, after his 
 Marryat, and Wigley, now ſhewed cauſe; contending, firſt, that nin dy 4 
as the goods, which were the ſubje of the action, were not aſſets =» bene 
in the plaintiff's hands till recovered, they were obhged to ſue in cotts, 
auler droit, and conſequently were not liable to pay coſts. Now 
all the evidence offered at the trial was applicable only to the 
firſt count, which charges both the trover and converſion in the 
teſtator's life-time (a). But if that cannot now be enquired into, 
the caſe of Maſon v. Fackſon (b) is decifive, where a contrary caſe 
of Athey v. Heard (c) was over-ruled. The authority of the 
Former caſe is indeed in ſome degree ſhaken by Harris v. Han- 


nqy (d); but there the whole cauſe of action aroſe after the teſta- 


(e) In this they were confirmed by Buller, (c) Cro. Car. 219. 

J. who tried the cauſe. I (4) Rep. temp. Hardav. 204, 
1059 3 Lev. 60. | , 
. tor 8 
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tor's death, which diſtinguiſhes it from the preſent caſe. And 
that diſtinction is confirmed by what fell from the court there; 


Cockzniut for Lee, J. referred to a caſe in 6 Mod. 92. and another in Salk. 


againſt 


KyxasTon. 207; in the former of which Powell, J. ſaid that where the pro- 


perty ſued for was aſſets in the executoy's hands before recovery, 
there he ſhould pay coſts on the non-ſuit; and in the latter Holt 
Ch. J. faid that if the goods of the teſtator be taken and converted 
before they come to the hands of the executor, he ſhould not pay 
coſts on a non-ſuit in an action brought for the goods, for they 
were never aſſets. But even on the laſt count in this caſe it is not 
to be taken that the goods had ever been in the actual poſſeſſion 
of the executrix; it is only a conſtructive poffeſſion. In Bull v. 
Palmer (a), where an executor was non-ſuited in an action on an 
account ſtated with him as executor, three of the Judges held 
that he was not liable to coſts, becauſe the addion was in right of 
his executorſhip, and the money recovered was aſſets. So in 
King, executor, v. Thom (b), where the payee of a bill of ex- 
change had indorſed it to A. and B. as executors, it was held that 
they might declare as ſuch in an action againſt the acceptor. And 
in Portman v. Cane (c), the plaintiff, executor, having declared 
on a bond given to the teſtator, was held not liable to coſts on a 
verdict againſt him, though the breach were aſſigned after the 
teſtator's death; and the reaſon given was that the plaintiff 
could only ſue as executor. It is alſo material to be conſidered 
that the plaintiffs could not have declared in any other manner; 
for the action being brought to recover perſonal property of the 
wife, ſhe could not have joined with the huſband, if the claim 
had been made in her individual capacity; for then the pro- 
perty would have veſted in the huſband, and he only could have 
ſued for it. 

Leycęſter, in ſupport of the rule, infiſted that the Court could 
not now take into conſideration what paſled at the trial, for that 
this queſtion aroſe upon the record. There it appears that the 
plaintiffs declared for three cauſes of action; and though, if the 
declaration had only contained the firſt count, they would have 


been exempt from the payment of coſts, becauſe in that the 


wife muſt have declared as executrix, yet as they have added 
two other counts, in which ſhe need not have named herſelf exe- 
cutrix, they are liable to the coſts of the whole. Jones v. Wilſon, 


1i Mod. 256. Executors are not expreſsly excepted out of the 


(a) 2 Lev. 165. 5 (e) 2 Lord Raym. 1413. and 4 Stra. 
(5) Ante, I vol. 487. i 682, 


ſtatutes 
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ſtatutes 23 Hen. 8. c. 15, and 4 Fac. 1. c. 3, which give coſts 1791. 
generally to a defendant where the plaintiff is non-ſuited ; they 
have been held to be exempt from paying coſts only by an Cocxexiu 
equitable conſtruction of thoſe ſtatutes in their favour; but that xe. 
conſtrudion ought not to be extended to cafes where they are | 
not obliged to ſue in rheir repreſentative capacity. The caſe of 
Maſon v. Fackſon (a), which was principally relied on by the 
other ſide, was determined on the authority of two caſes; one 
of which, Bull v. Palmer, has been fince denied to be law by 
Treby, Ch. J. in 1 Ld. Raym. 437, but, if law, is inapplicable, 
| becauſe (as is ſaid in 6 Mod. 93. on a fimilar caſe) © there was 
no new cauſe of action, but only a new action upon an aſcertain- 
ing of an ancient cauſe, which aſcertaining leaves it ſtill a debt 
of the teſtator's;” and the other, Peacoc#'s caſe, was miſi epreſent- 
ed, as appears by another report of the ſame caſe in Hutton (5), 
who himſelf was one of the judges. In Co. Car. 29. it is ſaid 
that three of the judges, of whom Hutton was one, were of 
opinion that the defendant ſhould not have, coſts : but Hutton's 
own report of that caſe is different; for there it appears that the 
Court were equally divided. But all the other caſes agree that 
where the converſion, which is the giſt of the action, is ſtated after 
the teſtator's death, and the plaintiff is non-ſuited, he mult pay 
coſts, notwithſtanding he name himſelf executor, for that is ſur- 
pluſage. Worfield v. Worfield, Latch. 220. 1 Ventr. 109, Alley 
v. Heard, Cro. Car. 219. 1 Ld. Raym. 436. Grey v. Lockwood, ; 
Barnes 1 32, 4to edit. and Marſb v. Yellowly, 2Str. 1107. In Gale v. | : 
Till (c), where the executor who had brought a writ of error was 
held not to be liable to pay coſts, yet it was ſaid that in trover, 
if the converſion were after adminiſtration granted, and the ad- 
miniſtrator failed, he ſhould pay coſts. And in Eaves v. Mocato 
(4), the Court ſaid that“ In trover and converſion by an executor, 
upon a trover and converſion in the time of the executor, the 
executor, if non-ſuit, ſhall pay coſts; for he need not name himſelf 
executor, and the goods are aſſets in his hands though he never 
recover them.” The caſe alluded to by the other ſide of Harris 
v. Hannay, in Rep. Temp. Hardw. would be deciſive of this 
- queſtion, were it not for the firſt count; for there the huſband 
of the. executrix declared on a bonvertion after the teſtator's 
death, ſtating the trover in his life-time ; and the Court, after 
conſidering all the caſes, held that the pan who were non- 
(a) 3 ge” (e) 3 Lev. 3753 and 4 Med. 244+ 
(0) Hurt. 78. (4) Salt. 314. 
Vol. IV. 1 ſuited, 
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ſuited, were liable to pay the coſts. Then the wks cannot be 
varied by the plaintiffs, adding à count, alleging the trover and 
converſion. in the life-time of the teſtator ; 3 for then the payment 
of coſts might always be evaded. And on this point the na in 
11 Mod. 255. is concluſire. 

Lord Kenyon, Ch. J. If the plaintiffs could have ſued in 
their individual capacity, they would have been liable to pay 
the coſts: but they could only ſue in their repreſentative character 
to obtain the poſſeſſion of aſſets which belonged to the wife, 
as executrix; and therefore they are exempt from paying coſts. 
It appears that the only evidence offered at the trial was ap- 
plicable to the firſt count. 

As HHU RST, J. Upon the firſt count it is admitted chat the 
plaintiffs would not have been liable to coſts; and on the 
trial the evidence was brought to ſupport chat count only. 
That makes an end of the preſent queſtion; and the ad- 
dition of the other counts ought not to vary the caſe, for 
it does not appear that they were added from litigious or 
vexatious motives, but from prudence merely to take advantage 
of any other evidence which the plaintiffs might obtain before 
the trial. | 

BULLER, J. The caſes upon this ſubject are ſo ee 
that it is impoſſible to reconcile them: but thoſe which are 
beſt founded on reaſon ſhew that the plaintiffs in this action 


ought not to pay coſts. The caſe in 3 Lev. 375. is a very 


materia] one, where the queſtion was whether the adminiſtrator 
ſhould pay the coſts of a writ of error. For whether there 
were any error or not was apparent on the record, and muft 
have been known to the inteſtate : but, as it was neceſſary for 
him to ſue in the character of adminiſtrator, it was held that 
he was not liable to pay coſts. The caſe in 2 Leu. 16}, where 
the plaintiff executor only declared on an account ftated by the 
defendant and himſelf, is alſo a very ſtrong one. So too is that in 
3 Lev. 60. There are indeed cafes the other way. And there- 
fore it is neceſſary to. conſider the principle upon which the 


exemption ſtands. One rule is that if à plaintiff name himſelf = 


executor. when he need not, and fail, he ſhall pay coſts; as 
where his declaration ſtates a cauſe of action due to him per- 
ſonally. Another rule is that a plaintiff cannot join in the 
fame declaration a cauſe of action in his character of executor 
with another which accrued in his own right. And that will 
govern the preſent queſtion, ; for if it be true that the laſt 

2 count 
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count in this declaration applies to a cauſe of action in the 


plaintiffs' individual capacity, the declaration is bad upon the 
face of it, and the defendant might have demurred to it. But 


Jam of opinion that every cauſe of action ſtated in the decla- k 
ration accrued to the plaintiffs in their repreſentative character; 
for though the 'converfion be ſtated in the two laſt counts to 
have been made in the life-time of the executrix, yet it was a 


cauſe of action which accrued to the wife as executrix, and 


muſt have appeared ſo at the trial. If the goods, which were 


the ſubject of the action, never were in the actual poſſeſſion of 


the executrix, it was abſolutely neceſſary for her to declare in 


that character: and if no demand were made in the life-time 
of the teſtator, it was neceſſary to declare on a converſion after 


the teſtator's death. Even on the third count we are not to- 


conclude that the teſtatrix ever had actual poſſeſſion of the goods; 
and if not, they were not aſſets till recovered. But the prin- 
ciple, ſtated in ſome of the caſes cited againſt the rule, is the 
true one, that, whether the converſion happened before or after 
the teſtator's death, if the goods when recovered would he aſſets 
in the hands of the executrix, ſhe muſt ſue for them in her re- 
preſentative capacity; and then ſhe is not liable to coſts. 

Gros; J. of the ſame opinion. 5 : 

Rule diſcharged. 


The KinG againſt Boucnsy and Others. 


O*® the 7th of July 1790 the defendants were convicted in 
certain penalties under the conventicle act (a); on the 14th 
of July the magiſtrate iſſued a ſummons or order requiring them 
to pay the penalties : On the 12th January 1791, two perſons, 
having entered into a recognizance to proſecute with effect Hc, 


obtained 4 certiorari to remove the conviction into this court, 


to ſet aſide which writ a rule was obtained on two grounds; 
firſt that the defendant had not given the ſecurity required by 
the 5 Geo. 2. c. 19. , 2.; which enacts that no certiorari ſhall 
be allowed tò remove any judgment or order of juſtices, unleſs 


the party proſecuting fuch certiorari, before the allowance thereof, 


| JO. enter into à recognizance with ſu ficient ſureties, &c, in gol. 
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with condition to pepe the ſame without delay, and to 


pay coſts if the judgment or order be confirmed. And ſecondly, 
becauſe the certiorari was not moved for within the time allowed 


by the 13 Geo. 2. c. 18. / 5, which directs that no certiorari 
to remove convictions c, before juſtices of the peace ſhall be - 
iſſued, unleſs it be applied for within fix calendar months 
next after ſuch conviction, jud gment, order, or other proceed- 
ings, ſhall be ſo had or made. 

Erſkine, in ſupport of the rule, obſerved firſt that the words 
of the 5 Geo. 2. c. 19. were poſitive, and required at leaſt two 
ſureties in addition to the recognizance of the party himſelf, 
who proſecuted the certiorari; whereas in this caſe there were 
only two ſureties, excluſive of the parties themſelves. And, 
ſecondly, that more than fix months had elapſed between the 
date of the convictions and the time of ſuing out the certiorar;. 

Bearcroft and Leyceſter, contra, inſiſted that under the 5 Gee. 2. 
it was not neceſſary for the perſon convicted to give ſecurity, it 
being ſufficient if the party who proſecuted the certiorari did ſo; 
and ſaid that according to the conſtant and uniform practice of 
the Crown Office (a) two ſureties only were ſufficient. In 
anſwer to the ſecond objedion, they obſerved that the writ was 
ſued out within fix months after the order of the magiſtrate, by 
which the defendants were required to pay the penalties. But 

The Court thought that both the objections were well founded. 
Firſt, that the words of the 5 Geo. 2. c. 19. were poſitive, and could 
not be diſpenſed with. And, ſecondly, that the certiorari ought 


to have been applied for within ſix months after the conviction. 
Rule abſolute. 


(s) In which the officers of the Crown-Office agreed. 


— 


The KING againſt Dick iV. 


OPPING moved for a rule to ſhew cauſe wa an . 
tion in nature of a guo warranto ſhould not be filed againſt 


the defendant to ſhew by what authority he claimed to be a 


freeman of the borough of Neucaſtle. The affidavits ſtated. 
the uſage of the borough to be [inter alia] that no perſon was 
entitled to his freedom by ſervitude other than ſuch as had 


ſerved an apprenticeſhip for the full term of ſeven years within 


the borough under a legal indenture ; and who had demanded ' 
and actually taken up his * within a year after the ex- 
piration 


Y — 
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Prato of his apprenticeſhip. It was alſo ſtated that, in a late 1791. 


converſation between the relator and the defendant, the latter 
informed him that he had gained his freedom by apprentice- a 


ſhip; chat his apprentice eſhip had expired in 17 5, but that Dicxin, 
he did not take up his freedom till 1772. This rule was moved 5 
on a former day when it was vefuſed; but the motion wis ur gel 

again on this day by 

Topping, who ſaid that ſince the rule of ring t theſe ap- 
plications within twenty years had been laid down by Lord 
Mansgfeld in the Winchelſea caſes (a) no inſtance had occurred of 

a rule ni having been refuſed merely on the length of time un- 
der twenty years ; though that circumſtance might have entered 
as an ingredient in the judgment of the Court upon ſeveral 
applications of this ſort. On the contrary that rule had been 
recognized in ſeveral ſubſequent caſes; R. v. Carter (b), R. v. 
Binſead (e), and very lately by this Court in R. v. Bond (d). 

The Court ſaid that the ground of their refuſing the rule was 
not merely the length of time, though, being nineteen years, that 
weighed very ſtrongly : but that they had refuſed to interfere on 
account of the inſidious manner (as it appeared to them) of ac- 

) quiring the knowledge of the defect in the defendant's title, by 

( drawing him into a confeſſion. The only rule, which had ever 
been laid down to regulate the diſcretion of the Court on this 
ſubject, was that after 20 years they would on no account what- 
ever diſturb the poſſeſſion of ſuch a franchiſe ; but that within 
that time each caſe ſtood on it's own circumſtances. 

Lord Kenyon obſerved that prior to the Winchelſea caſes, 

in Mich. Term 1757, Rex v. Stephens (e), a rule niſi, upon an 

application of this ſort, had been refuſed wy on the ground of 

length. of time. 

BULLER, J. ſaid that he had long been ſatisfied, 8 to 
what he had obſerved in The King v. Stacey (, that the limi- 
tation of twenty years within which time theſe applications 

might be granted was much too long a period. That at the 
time when the rule was laid down in the Winchelſca cauſes the 
Court were certainly unapprized of ſeveral caſes which had 
been determined before that time; R. v. Pike & Prideaux, Tr. 
10 Geo. 1. Rex v. Jobus there cited, and Rex v. The Mayor 


(a) 4 Burr. 1962. (4) Ante, 2 vol. 767. 
(6) Cowp. 58. ELIE (e) 1 Burr. 433+ 
(e) Ib. . % Ante 1 vol. 4. 
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of Helleflon, Hil. 12 Geo. 1. (a), which were decided- dw on 
the ground of length of time, though conſiderably within 
twenty years. And he ſuggeſted for the conſideration of the 
Court whether it would not be adviſeable to adopt ſome rule 
for limiting their diſcretion. upon applications of this nature in 
future within twenty years. 

The reſt of the Court concurred in the propriety of this con- 


ſideration; and ſaid that they would adviſe upon the matter. 
And on a ſubſequent day in this term 


Lord Kenyon, Ch. J. Read the following . 


General R ule. 


THAT the Court had reſolved in future to limit their own 
diſcretion in granting applications of this nature to ſix years, 
beyond which time they would not under any circumſtances 
ſuffer a party who had been ſo long in poſſeſſion of his fran- 
chile to be diſturbed. And he afterwards obſerved that there 
was great weight in the obſervations of Sir Fletcher Norton in one 
of the Winchelſea caſes (b), that the limitation of twenty years 
laid down by the Court was much too long, and contrary to the 
intent of the 9 Ann. (c). 


(a) Mr. Juſt. Buller read theſe caſes, which | Term, on account of a bill which was ſhortly 
are already in print, ante 3 vol. 311. |. afterwards brought into. the Houſe of Com- 
(b) R. v. Wardroper, 4 Burr. 2024. | mons to explain, and amend the ſtat. g Aan. ; 3 
(e) The above caſe and general rule were | the progreſs of which bill has been ſince fuſ- 


not inſerted in the Reports of laſt Hilary | pended by a prorogatiom of parliament. 


The Court made the - following Order, 


IT Is ORDERED chat from and after the laſt- dy of Trinity 
Term next, where any affidavit- is taken by any C ommiſſioner 
of this Court made by any perſon, who from his or her figna- 
ture appears to be illiterate, che Commiſſioner taking ſuch 
affidavit ſhall certify or ſtate in the jurat that the affidavit was 
read in his preſence to the party making the ſame, and" that 
ſuch party ſeemed perfectly to underſtand the fame, and alſo 


that the ſaid party wrote his or her ric in = preſence of 
the Commiſſioner taking the ſaid affidavit. 
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The King againf JoLLIFFE, 


N information having been granted againſt the defendant 
in Michaelmas term laſt for a miſdemeanour, as a ma- 
giſtrate, it went down to be tried before Gould, J. at the laſt 
Surry aſſizes; when an application was made to him to put off 
the trial upon the affidavits of Mr. Smith, Dr. Weller, and Mr. 


Barnet. 
the defendant at Ki ing on where the aſſizes were held gave 
him four printed papers, one of which was annexed, and aſked 
him whether he had ſeen any of thoſe papers. That when the 
deponent received them he was about te read one, when the 
defendant defired he would put them in his pocket, which he 
did. And that he afterwards delivered one of them to Dr. Weller 
at his requeſt ; but had not till the preſent occaſion had any 
converſation with any perſon concerning the contents. The 
_ affidavits of Dr. Weller and Mr. Barnes confirmed the receipt 
of the paper by the former from Mr. Smith in the manner 
ſtated by Mr. Smith; and it alſo appeared from Dr. Weller's 
affidavit that he had delivered the papers ſo received from 
Mr. Smith, to Mr. Barnes, ſolicitor for the proſecutor, with- 


cker information; on itagainſt the defendant ; ondfdeting. the allidayit, taken at niſi prius, as 
che authority of this Court. 
4 E out 


Vor. IV. 


79 


The firſt of whom depoſed that three days before, 7“ 


Saturday, 
June 25th, 
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out knowing the contents. The ſubſtance. of the paper ſo de- 
livered was a vindication by the defendant of his conduct upon 
the charge contained in the information then pending, and. an 


imputation of malicious moti ves in the proſecutor. Vpon theſe 


. affidavits the trial was put off, on the motion of the proſecutor's 


counſel, ſuggeſting that the papers had been publiſhed with a 


view of prejudicing the trial; and the affidavits were returned 
into this court by the aſſociate. In the laſt term an application 


was made to this Court and a rule niſi was granted for another 
information againſt the defendant, upon the affidavit of Mr. 


Barnes, ſtating that the former trial had been poſtponed on the 


ground of the matters diſcloſed in the above affidavits of Mr. 
Smith and Dr. Weller, which were - annexed thereto, together 


with the printed paper in queſtion, . and that Mr. Smith. and 


Dr. Weller, when requeſted to make affidavits to the ſame effect as 


before for. ſupporting this application to the Court, had. declined 
doing it. Mr. Barnes then depoſed, as before, that he had re- 
. ceived” the printed paper annexed to the affidavit ſworn at the 
aſſizes from Dr. Weller, who ſaid he had received the ſame from 


Mr. Smith, and that he had heard Smith ſay what he had. after- 


; Wards ſworn. in court, that he had received four of the ſaid 


printed papers from the. defendant at Xing/fov. There was alſo 
the uſual affidavit from the proſecutor Mr. F. anſhawe, denying 
the ſuggeſtions contained in the paper as far as reſpected him- 
ſelf, and that he did. not make the application from any malice 
- againſt the defendant. 

, Piggott, Shepherd, and. Adam, now ſhewed cauſe. againſt the 
rule, on two grounds; . Firſt, that . the: affidavits of Smith and 
Heller could not now. be taken i into conſideration, becauſe they 
were not made in this court, nor in this cauſe. They were 
not made in this court, but before the judge at n if prius, who 
does not . derive his authority from this Court, but from the 
. ſtatute Weſtm. 2. (a). In Bullock v. Parſons (b), Lord. Hal. ſaid 
The authority of che judge at ni/i prius.is not by the diftringac, 
but by. the commiſſion of aſſize.” And though the judge, by | 
poſſeſſing the power of trying the cauſe. at % Prius, has alſo in- 
. cidentally the power of deciding a preliminary queſtion w-he- 
ther or not the cauſe ſhall be tried, and conſequently of taking 
an affidavit for the purpoſe of enabling him to decide that point, 
yet ſuch his incidental authority is confined to the particular 
N then diſcuſſed before him, and he has no * 


(a). 13 Ed. 1. c. 30. (3) Salk, "454+ 


to 
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co take an affidavit for any other purpoſe. Neither were theſe 1791, 
affidavits made in this cauſe, but in the former one of R. v. 1 
Follffe; and the circumſtance of the parties being the ſame in F 0 £ "3 
both cannot vary the queſtion. It is in every day's experience Jette. 
for the Court to . refuſe to hear affidavits read, unleſs they be 
entitled and made in the very caufe pending; and affidavits, 
which are made for one purpoſe in one cauſe, cannot be uſed 
for another purpoſe in another cauſe without being re-ſworn. 
Now theſe were made diver/o.intuitu; merely as the foundation 


of another ,procecding, and without any view to the preſent . | 


application. Then if the Court cannot receive theſe two affi- li 
.davits, the others do not diſcloſe ſufficient evidence to warrant 4 
the Court to grant the information. It will not be pretended | 1 
that the evidence of Barnes alone would be ſufficient; and what i 
he heard Dr. Weller and Smith iſay cannot be received as legal . 
evidence. This is materially different from R. v. Archer (a), 
where affidavits were permitted to be read containing expreſſions f 1 
of the defendant, aggravating his guilt, uſed by him in the N 
hearing of two perſons, and by them related to the perſons bf 
making the affidavits. For, in the firſt place, it was there | | 
ſtated, and taken as the principal ground of decifion, that the | 
parties, who refuſed to make the affidavit, were under the 

control and-influence-(4)-of the defendant. which is not even 

ſuggeſted here. In the next place, the defendant in that caſe [ 
had been already convicted on other evidence; whereas here, 1 
chis is the only evidence on which the accuſation itſelf is 
founded. But, ſecondly, there is no evidence of a publication [! 
of this paper, which is of the very eſſence of the offence; for i 
it is only ſtared that the defendant gave ſome of theſe papers to io 
.a friend with expreſs directions to put them in his pocket; 

and it appears that they were afterwards inſidiouſly obtained 

from that friend by the contrivance of the ꝓroſecutor's ſolicitor. 

Morrit, and Eyſtine (a), in ſupport of the rule, inſiſted that 

-theſe affidavits were taken in this Court, they having been taken 

by a judge who was a delegate of the Court, ſitting at 27% prius 

to try the records iſſuing from hence. It may be admitted, with 

Lord Holt, that the judge at ii prius does not derive his autho- 

"ay from the 45 riger, but under the commiſſion: but by that 


(a Ante, 2 vol 203. n -atho to have argued on the ſume ade; but 
- (6) Vid. Kel. 5 5. the Court were ſatisfied with the arguments 
40%. Bend, Serj., Mood, and Lauer, were | of Mr. Morris and Mr, Erftine. 


com- 


The Kine 


: 
4 
b . 
f 
4 
i 7 
1 
1 8 
1 

4l 

m4 
- . 
I 

1 

* 

5 4 
7% oo 
1 
i 1 
* [ F | 
4, 8 
144 
| ! , 
* | 


0 
i 
7 
4 
4 
: 
2 


GASES IN TRINITY TERM 
commiſſion an authority is delegated to him to repreſent the 
court whoſe cauſes he is to try. Formerly-all cauſes, which 
originated in this Court, were tried at bar; and it was only for 
the eaſe of the court and ſuitors that the ſtatute was paſſed to 
enable the judges to try them at nf prius: but the day at nj 
prius and the day in bank are conſidered the ſame; the jury 
proceſs 1s returnable here; and even ſtill in cauſes of great import- 
ance this Court retains the record and awards a trial at the bar 
of the court. And what paſſes at % prins is ſo far conſidered 
as done in this Court, that, if a witneſs do not obey a ſubpæna, 
this Court will grant an attachment againſt him. 'Theſe affidavits 
then muſt be conſidered to all intents as made in this Court; and 
they contain all the eſſentials of an affidavit, ſo that perjury may 
be aſſigned on them, if they be falſe. If then they were {worn 
in this Court, it is not neceſſary that they ſhould have been 
made directly with a view to this application; for being return- 
ed here by the officer at i, privs, and filed on the records of the 
Court, the Court might of themſelves award an attachment on 
them againſt the defendant for a contempt; and if they be ſuffi- 

cient to warrant that mode of proceeding, a ortior:- are they to 
ground an information upon. But even if it reſted merely on 
the affidavit of Barnes, that alone contains ſufficient evidence to 
induce the Court to interpoſe by granting an information. The 
caſe of R. v. Archer is much ſtronger than the preſent; for 
there hearſay evidence was received to affect the judgment of 
the court, and encreaſe the puniſliment of the defendant, whereas 
khis is merely brought forward for the purpoſe of inſtituting an 
enquiry into the defendant's innocence 'or guilt. And the de- 
fendant in this caſe, as in that, had an opportunity of denying 
this part of che charge, which by his ſilence he muſt be taken to 
have confeſſed. The ſecond objection relative to the publication 
| feems totally groundleſs, ſince it is more probable that the circu- 
lation of the theſe papers (which were printed) would be encreaſed 
by means of the friends of the defendant, than if he had diſtribut- 
ed them only to indifferent perſons. And the manner of introdue- 
ing the ſubject to his friend, by aſking him whether he had al- 
; Teadyſeen any of them, is ſtrong evidence, not only of his wiſhing 
| this friend to diſtribute ſome of the four papers whith he then 
delivered to him, but * bis having alſo, ers others 

before. 5 I _— 
Lord KgNYON, ch. $i Before wiveatyiopiaidn on e l | 
cipal queſtion in this caſe, I cannot but expreſs my entire 
4 Fi con- 
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' «concurrence with what was done by the learned judge before 
"whom the former information was to be tried. It appeared to 
im by the afhdavits then made, and which are ſince tranſ- 
mitted to this Court, that, during the cour!s of the aſſizes where 
the record was ſent down for trial, certain papers were diſtributed 
by the defendant, which could not have been done with any 
other view than that of influencing thoſe who were to decide on 
the queſtion then in agitation. If there never had been any pre- 
-cedent before, it is impoſſible (I think) that any judge, who with- 
ed to adminiſter upright juſtice, could heſitate what ſtep to 
take on ſuch an occaſion. But the caſe has happened before (a), 
and in this ſame county, where papers having been diſtributed 
by the proſecutor to influence the deciſion of a popular queſ- 
tion, a right of way claimed through Richmond Park, the proſe— 
-cutor's own counſel moved to have the trial poſtponed, which 
-was accordingly granted. 

With reſpect to the principal queſtion ; we are not now to de- 
termine whether or not the defendant be guilty of the offence 
which is imputed to him, but merely whether ſufficient matter 
appear to warrant us in putting the guilt or innocence of the de- 
Fendant into a conſtitutional courſe of trial. Before we ſend it 
.down to be tried, it is neceſſary for us to be convinced that the 
corpus delicti ſtands eſtabliſhed. Now it is impoſſible for any man 
to doubt whether or not the publication of theſe papers be an 
offence. Even the charge on the proſecutor would of itſelf war- 
rant us to grant the information; but that is a minor offence, 
when compared with that of publiſhing the papers in queſtion 
during the pendency of the cauſe at the aſſizes, and in the hour 
of trial. It is the pride of the conſtitution of this country that all 
cauſes ſhould be decided by jurors, who are choſen in a manner 
which excludes all poſſibility of bias, and who are choſen by ballot 
in order to prevent any poſſibility of their being tampered with. 
But if an individual can break down any of thoſe ſafeguards 
which the conſtitution has ſo wiſely and ſo cautiouſly erected, by 
poiſoning the minds of the jury at a time when they are call- 
ed upon to. decide, he will ſtab the adminiſtration of juſtice in 


it's molt vital parts. And therefore I cannot forbear ſaying, that, 
if the publication be brought home to the defendant, he has been. 


guilty of a crime of the greateſt enormity, But it has been ob- 
jected that the publication was extorted ; to which I anſwer that 
At was not extorted from the defendant ; he was a volunteer in the 


(a) -R. v. Martha Gray, 1 Burr, 510. 
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buſineſs; he voluntarily delivered four of theſe printed papers to 
Smith, introducing the converſation with a queſtion to Smith 
whether he had before ſeen any of them, which was a direct 
avowal of the publication. And it is not neceſſary in a proſe- 
cution for a libel to prove a publication to ſeveral perſons ; pub- 
lication to one is all that is required. Then the only remain- 


ing queſtion is, whether or not there be any legal evidence before 
the Court to affect the defendant with this charge. Before 


v /fwithout the expreſs order of the Court publicly given. That 
* PA "ik . 


ſtatute does not enumerate the grounds which are ſufficient to 
2 8 | 


enable us to grant the information, but the Legiſlature left it 
to our diſcretion, truſting that we ſhould not ſo far tranſgreſs our 


, _—_ duty as to go beyond the rules of ſound diſcretion. In ordinary 
— = afes affidavits are ſworn in the Court for the expreſs purpoſe of 


praying an information upon them : but that does not preclude 
us from granting an information on afhdavits equally authentic, 
although not made for that purpoſe. It has been ſaid that in 
no caſe whatever can the proceedings in one cauſe be made uſe 
of in another: But the contrary is in every day's practice. In 


the Court of Chancery depoſitions taken in one cauſe are frequent- 


ly read in another, ſaving all juſt exceptions, as that they are 
not between other parties c. So, in courts of law, the evidence 
which a witneſs gave on a former trial may be uſed on a ſubſe- 
quent one, if he die in the interim; as I remember was agreed 
on all hands on a trial at bar in the inſtance of Lord Palmer/ton ; 
but, as the perſon who wiſhed to give Lord Palmenſton's evidence 
could not undertake to give his words but merely to ſwear to 


the effect of them, he was rejected. So alſo when a motion is 


made in this court to ſet afide interlocutory proceedings on af- 
fidavits which diſcloſe criminal matter againſt an attorney or 
any other officer of the court, the court perpetually directs a 
criminal enquiry into the conduct of ſuch officer, although the 
affidavits be filed without any view to any criminal proceedings. 
Again too, when affidavits are made in this Court, im- 
peaching the conduct of magiſtrates, they are frequently or- 
dered to be laid before the Lord Chancellor to enable him to 
judge whether or not ſuch magiſtrates ought to be continued in 

| 3 5 the 
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the commiſſion of the peace. We have alſo been furniſhed with 
a note, taken by an officer of the court, in which Mr. Bower, 
who had moved in a cauſe of Cooke v. Schmoll for the defendant's 
diſcharge upon affidavits filed in that cauſe, afterwards (a) moved 
again on reading thoſe affidavits and others filed in the cauſe of 
Da Cofia v. Schmoll for his diſcharge alſo in the latter, and the 
clerk of the rules doubted as to drawing up the rule upon af- 
fidavits which had not been filed in the latter cauſe; but we 
were of opinion that, being filed regularly in the firſt cauſe, 
they might be read as the foundation of the rule in this, and 
directed him to draw up the rule accordingly. In ſhort all 


that is required in an affidavit, as the foundation for a criminal 


information, is that which is required in every other cauſe, that 
the affidavit be made in a judicial proceeding, where the party 
ſwears at the hazard of a proſecution for perjury, if it be falſe. 
Now theſe affidavits were taken before a judge who had autho- 
rity to adminiſter an oath, they were made in the courſe of a 
judicial proceeding, and relevant to the material point in iſſue. 
And the original affidavits are now before us on the files of the 
court, for they were tranſmitted here by the officer of the court 
below. It is not neceſſary for us to decide whether thoſe affidavits 
were taken under the authority of this Court, though I confeſs I 
have a ſtrong opinion on that point. The judges at 2% prive try 
the cauſes upon records iſſuing out of the ſeveral courts of We/tmin- 
fer, which are returned to the ſeveral courts out of which they 
iſſue. In caſes ſent from the Exchequer, I believe a commiſſion 
goes to try each cauſe. So too in Cheſter the record is ſent down 
by mittimus. And this is in ſubſtance the ſame. However I do not 
ground myſelf on that point: I am ſatisfied that there is ſuffi- 
cient ground for this court to grant an information on the affida- 
vits now before us, without referring to the authority under 
which Mr. Juſtice Gould ſat. Upon the merits I will not now 
give any opinion ; but it would be a diſcredit to the adminiſtra- 
tion of juſtice if we were to refuſe granting an information on 
the evidence laid before us. 
Asnnunsr, J. I perfectly agree that there is ample ground 
to induce us to interpoſe in this caſe by granting an information 
againſt the defendant. The crime with which he is charged is 
of the moſt malignant nature; the diſtribution of theſe papers 
could not have be been made with any view but that of prejudic- 
ing the minds of thoſe, who were to decide on the guilt or in- 


(a) Nov, 24th, 1788. | 
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nocence of the defendant himſelf on a former charge. But an 
objection has been made to the manner in which this evidence 
is laid before us, for that the affidavits were neither made in 
this court or in this cauſe, but merely for the purpoſe of putting 
off the trial of another. It is immaterial with what view they 
were made; the queſtion is whether they contain ſufficient mat- 
ter to ſatisfy our conſciences that the information ought to be 
granted. But the affidavits were made in the courſe of a pro- 
ceeding upon the trial of a record ſent down by this Court ; I do 
not therefore heſitate to ſay that every thing which was done at 
the aſſiſes was virtually done under the authority of this Court. 
For though the authority of the judge at ne prizes is derived 
under a particular a& of parliament, yet it is the authority of this 
Court which is ſo delegated to him. Upon the queſtion of publi- 
cation I have no doubt: four of, theſe papers were given by the 
defendant to Smith; if they had been only given with a view to 
Smith's reading them himſelf, that would have been ſufficient, 
for the fact of giving papers to another perſon to read is a 
publication: but it does not reſt there, for it is clear that they 
mult have been delivered to Smith with the view of his ſending 
them forth into the world, by the defendant's aſking him 
whether he had not already ſeen them. This manifeſts a con- 
ſciouſneſs in the defendant of having taken all due dilligence 
to circulate the publication of theſe papers. And the circum- 
ſtance of the application, which was afterwards made to Smith 


for a peruſal of the papers, ſhews the notoriety of the publication. 


BULLER, J. This ſubject having been ſo very fully diſcuſſed 
already, I will confine myſelf merely to the queſtion whether 
the affidavits, which were taken at the aſſizes are properly before 
the Court, and whether we are not bound to receive and to 
take notice of them. In the trial of a cauſe iſſuing out of this 
court, I am of opinion that the judge at 2, privs muſt be con- 


ſidered to all intents as acting under the authority of this Court, 


and as an emanation of the Court. If we think proper we may try 
any cauſe, which is commenced here, at the bar of the court : 
it was for the eaſe of the ſeveral courts of Weſtminſter and the 
ſuitors that the Legiſlature enacted that cauſes might be tried 
in the counties where they ariſe ; but if a cauſe be of great 
importance, or likely to be attended with conſiderable difficulty 
in the trial, it is ſtill the practice of the courts to retain it, 
and not ſend it down to trial at a prive. And in caſes where 
we ſend a record down to be tried, and for ſome cauſe it is not 

ſo 


+ 
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ſo tried, we are to enquire what is become of the record and 
to know for what reaſon it was not tried: or if it be tried, and 
the verdict be not warranted, we are to correct it in this court. 
In ſhort whatever is done in any ſtage of the cauſe is conſidered 
as done in the court: and the judge at » j. prius actsdiręctly under 
the authority of this Court. The caſe was well put at the bar 
of a witneſs incurring a contempt for not appearing at ni prius ; 
when this Court interpoſes ; becauſe ſuch a contempt prevents 
the execution of juſtice to the parties who ſtand before them. Theſe 
affidavits then being made before the judge at nt privs, when ſit- 
ting to try a record ſent down from hence, were taken under the 
authority of this Court; and we ſhould degrade the judge at 27% 
prius if we were to put him merely on the footing of a com- 
miſhoner who is appointed by the Court to take affidavits. If 
then he be conſidered as repreſenting the authority of this Court 
it anſwers two of the objections, firſt as to the competency of the 
authority to take the affidavits; and, ſecondly, as to the liability of 
the parties to an inditment for perjury, if they ſwore falſely. The 
next objection is that theſe affidavits were not made in this cauſe : 
but my Lord Chief Juſtice has already mentioned ſeveral caſes to 
ſhew that ſuch an objeQion is ill founded, and that the affidavits 
may be read even to affect other perſons than the parties to the 
cauſe, as attornies and other officers of the court. There is alſo 
another caſe, which in point of reaſon goes a great way to ſup- 
port the anſwer to this objection. Lord Hale, and every other 
crown lawyer, ſtate that if to an adion for ſlander in charging 
the plaintiff with felony a juſtification be pleaded, which is 
found by the jury, that of itſelf amounts to an indidtment, as if 
it had been found by the grand inqueſt: and yer the jury in 
ſuch a caſe are merely ſworn to try the iſſue joined between 
thoſe two parties, and not to enquire for the king: but in- 
aſmuch as it is found by a jury of 12 men, it is ſufficient to put 
the party thus accuſed on his trial. Now that is ſtrong to ſhew 


that what is faid in a civil proceeding may be taken as the 


foundation of a criminal one. 

Gxos k, J. So much has been already ſaid by the bench on 
this caſe that it 1s ſufficient for me to declare my perfect con- 
currence with every part of the judgment delivered. 
| Rule abſolute. 
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Nies is either 


u word of 


purchaſe or 
limitation as 
will beſt ef- 
fectuate the 
deviſor's in- 
tention. 
Therefore 
where 4. de- 
viſed his e- 
ſtate to his 
two daugh- 
ters to be 
equally di- 
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tween them, 
{s. one moi - 
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her heirs, and 
the other mo- 
zety to the 
other for life, 
and after her 
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tſue of ber 
body and their 
heirs for ever, 
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one child liv- 


ing at the 
time of the 
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only an e- 
ſtate for life, 
with remain- 
ders to her 
children, as 
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on ae ſeveral. Basie of Seb 2 
Wile, and SUSANNAH' Heap, and ELRANOR Huap, 
againſt Col Ls. 


J. NEWSO M, being ſeiſed of certain lands in Cambridge- | 
Shire, in January 1761 deviſed them to his wife during the 
term of her natural life only; remainder “to his daughters 
Eleanor Newſom and Suſannab the wife of William Head, to be equally 
divided between them, not as joint-tenants but as tenants in 
common, (viz.) the one moiety or half part thereof to his daugh- 
ter Eleanor Newſom and her heirs for ever, and the other moi 

to his daughter Suſannah, the wife of William Head, during the 
term of her natural life, and after her deceaſe ts the i ſue of her 
body lawfully begotten, and their heirs for ever.” The deviſor died 
in 1762; and his wife in 1772. William and Suſannah Head had 
three daughters, who are the leſſors of the plaintiff, namely, 
Elizabeth (the wite of W. Cooper), born in November 1755 ; Su- 
1768. 
In Trinity term 1771 William and Suſannah Head, for the — 
poſe of barring all eſtates tail, levied a „ine fur conuſance de droit 
come ceo, Nc. of the moiety of the premiſes ſo deviſed to Suſannah ; 
the uſes of which were declared to be to W. Head in fee; and 
under that fine the defendant claims. Suſannah the wife of 
I. Head died in Ange 1775; and W. Head, her huſband in 
November 1 777. 

Woedreffe, for the plaintiff, contended that Suſannah Head took 
an eſtate for life only, with veſted remainders to her children, 
as purchaſers ;. for that © iſſue might be conſtrued to be either 
a word of limitation or of purchaſe, as would beſt effectuate 
the deviſor's intention; 2 Lord Raym. 205 ; and 2 Will. 324. 
Now here it was the intention of the deviſor that Mrs. Head 
ſhould only take for life, and that her children ſhould take as 
purchaſers, for at the time of the deviſe ſhe had one child liv- 
ing. And in Wild's caſe (a) this diſtinction is laid down, that 
if land be deviſed to huſband and wife, and to the men children 
of their bodies begotten, and they have no iſſue male at the 
time of the deviſe, they ſhall have an eſtate tail : but if a man 
deviſe lands to 4. and to his children, or iſſue, and they then 
have iſſue of their bodies, there his expreſs intent will take mos 


(a) 6 Rip. 17. 6. 


and 
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and Ai will take only an eſtate for life. 80 in Goodrigbt d. 1791. 


Docking. v. Dunham (a), where the deviſe was to Jeffery Lawing. — 


for life, and after his death to all and every his children equally, Ron dem. 
and to their heirs, and in caſe he die without iſſue, then over; 2 
it was admitted, and ſo taken by the Court, that iu, meant Cel. 
the ſame as children, and would not convert the eſtate for life 

to Fefery into an eſtate tail; but they held that, if he had had 

any children, they would have taken a fee. Again in Zuddington 

v. Kime (b), where the deviſe was to E. Armyn for life, without 
impeachment of waſte, and in caſe he ſhould have any iſſue 

male, then to ſuch iſſue male and his heirs for ever, and if he 

ſhould die without iſſue male, then over; it was held that E. 

Armyn only took an eſtate for life, and that his iſſue, if he had 

any, would have taken a fee by purchaſe; and that the deviſor 

uſed ue as a deſcription of the perſon, becauſe he added a far- 

ther limitation to the iſſue, vis, and to the heirs of ſuch iſſue 

for ever. The ſame doctrine is to be found in Clerke- v. Day, 

Moor 593, and Cro. El. 313; Archer's caſe, 1 Rep. 66. b.; and 

King v. Melling, 2 Lev. 58. In thoſe caſes, Roe d. Dodſon v. 

Grant (c), and Doe v. Applin (d), where iſſue has been held to be 

a word of limitation, it was ſo conſtrued upon the ſame princi- 

ple on which it is contended. in this caſe to be a word of pur- 

chaſe, namely, to effectuate the intention of the deviſor; for in 

neither of thoſe was there any iſſue living at the time of the 

deviſe. This diſtinction ſeems to pervade all the caſes, that, 

if there be no children living at the time of the deviſe, iſſue is 

taken to be a word of limitation; but if there be any, and if 
words of limitation be added to ue, it is conſtrued: to be a 

word of purchaſe, becauſe thoſe circumſtances ſtrongly evince 

the deviſor's intention that he uſed it in that ſenſe. Here both. 

thoſe circumſtances concur ; and, conſequently if che children 

of Suſannah Head took as purchaſers, the fine levied by their 
mother, who was only tenant for life, does not bar the leſſors of 
the plaintiff. 

Wilſon, for the defendant, contended, firſt, that ue in a will, 
when uſed in the plural number, muſt be conſidered to be a 
word of limitation, unleſs coupled with other words to ſhew a 
different intention, and that in the preſent will there were no 
Juch words to ſatisfy the Court that it was uſed as a word of 
purchaſe. It is to be obſerved that it is not a deviſe to Mrs. 


(a) Dovzl. 264. f (c) 2 Will, 312 
(5) 1 Ld, Ram. 205. (4) Ante 82. 
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Head for Zh only, though the deviſor uſed thoſe words in the 
deviſe to his wife; that there were no truſtees to preſerve con- 


Rox dem. tingent remainders, which would have been added, if it had been 


Coo ER 


CoLLis. 


intended that the iſſue ſhould take as purchaſers ; that the deviſe 


to Mrs. Head is not without impeachment of waſte ; and that it is 


a legal, not a truſt, eſtate. It is alſo to be remembered that at the 
time of making the will there was but one child ia g; and it is 


perfectly clear that the deviſor did not intend that that child only 


ſhould take, for then he would have ſaid to that iſſue and her heirs, 
whereas the deviſe is to the iſſue of Mrs. Head and their heirs, This 
word then, both in its natural and legal ſignification includes 
the whole generation, and means the ſame as © heirs of the 
body.” If chere be a deviſe to 4. and if he die without i ſue, 
then over, A. takes an eſtate tail. So“ for want of iſſue” will 
make an executory deviſe too remote. In Xing v. Melling, 
which has been cited, Lord Hale, though at firſt he thought with 
the reſt- of the Court that the firſt taker took only an eſtate for 
life, afterwards changed that opinion, and ſaid that the party 
took an eſtate tail; and his opinion was afterwards eſtabliſhed 
in error in the Exchequer Chamber (a). The reaſoning of 
Lord Hale gives an anſwer to Wyld's caſe: He ſaid “ ſue” is 
nomen colletivum, and takes in the whole generation ex vi termini; 
and ſo the caſe is ſtronger than if it were children.” So in the 
ſtat. de dons (5) iſſue is equivalent to. beers of the body. So in 
34 Hen. 8. of intails ſettled by the crown. And in another 
paſſage (c) he ſaid © though the word children” may be made 
nomen colletivum, the word © illue” is nomen collectivum of itſelf. 
Many authorities are to be found to ſhew that © heirs of the 
body”. and © iſſue“ are words of limitation, although words of 
limitation be afterwards added. Of the former kind are Good- 
night v. Pullyn, 2 Lord Raym. 1437, and 2 Str. 729. Morris v. 
Le Gay cited in 2 Burr. 1102. Goodright v. Herring, E. 25 Geo. 3. 
B. R.; and Wright v. Pearſon, Ambl. 359. of the latter are Roe d. 


Dogs v. Grew, 2 Will. s and King v. Burchall (d), Ambl. 379. 


The 
| (a) Vids 2 Lev. 61. | | ridge, and Mary his wife, defendants ; Sarah 
* (65) Vein. 2. and Mary being co-heireſſes, and only 


(c) Fentr. 231, children of John Harris, deviſee in the laſt 
(4) The following note of this caſe was | will of John Blount. 


read by the defendant's counſel, as being a John Blount deviſed a 8 and 


more correct note of it than any in prĩat. farm in Hunton and Linton, in Kent, cal- 


Michae!mas Term, 1759. In Chancery. led Savage, unto his couſin John Har- 
« William John King only ſon of Sarah | ris, ſecond ſon of Thomas Harris by the 


King, nieceof John Blount, plaintiff, Matthew teſtator's ſiſter, Sarab, To hold during his 
Bur. hall, and Sarah his wife, Robert Hor- | natural, 


2 
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The caſe of Backbouſe v. Wells, 3 


ception to the rule laid down by Lord Henley, for 


natural life, and from and immediately af- 
ter the determination of that eſtate unto the 
Iſſue male of the body of his couſia John | 
Harris lawfoly to be begotten, and to his 
.and their heirs, ſhare and ſhare alike, if 
more than one, and for want of ſuch iſſue, 
unto the iſſue female of his coufin John 
Harris, and to her and their heirs, ſhare and 
ſhare alike, if more than one, and for want 
of ſuch iſſue unto his coulin {/1//iam King, 
fon of his niece Sarah King, who was daugh- 
'ter of Thomas Harris, by Sarah his wife, 
his heirs and aſſigns for ever. And taking 
notice that he had covenanted to ſettle 50 l. 
a year on his wife, in part performance, he 
deviſed honſes, c. in Maidſone, of the 
yearly value of 43 /. to her, to hold for 
life, as part of her jointure, and from and 
immediately after her deceafe to his couſin 
Jabs Harris for life, remainder to the iſſue 
male of the body of the ſaid Jabn Harris, 
and to his and their heirs, and for want of 
ſuch iſſue to his couſin William King in fee. 
In the will is this conditional proviſo, that 
the ſeveral begueſts of all the meſſuages in 
Lynton, ſo deviſed to John Harris and his 
iſſue male and female, are or ſhall be on this 


ſpecial condition, that if he and his iſſue, | 


or any or either of them, ſhall at any time 
'hereafter alienate, mortgage, incumber, or 
.otherwiſe commit any act, whereby to alter, 
change, charge, or defeat, the ſaid bequeſts 
and limitations, then every perſon ſo aliena- 
ting Cc. Rall pay or cauſe to be paid, and 
I .do hereby charge all the ſaid meſſuages 
with the payment of 2000 /. for ſuch per- 
Fon and his heirs, who ought next to take 
by virtue of the deviſes or bequeſts afore- 
aid. The teſtator died in 1738: and his 
wife Elizabeth in 1745. John Harris en- 
tered and enjoyed the premiſes till February 
1758; but in Trinity term 1751 ſuffered a 
recovery; and then by deeds of leaſe and re- 
leaſe ſettled the lands to different purpoſes 
than are mentioned in J. Blownt's will; vis. 
to himſelf for life, remainder to Sarah Bur- 
chall, and Mary Horridge, his two daugh- 
ters, their heirs and aſſigns for ever, as 
tenants in common. Fehr Harris died in | 
February 1758, without iſſue male, leaving 
only two daughters Sarah Burchall and 
Vor. IV. 


Eg. Caf. Abr. 184. is not an ex- 
i ue 18 
there 


| Lord Keeper Hx xte. The ſirſt queſtion 
made by the plaintiff's counſel, was, whether 
Harris took under this will an eftate for life 
only, or an eſtate tail. And they founded 
their argument for it's being an eſtate for 
life on the word ue being technically a 
word of purchaſe, and on the ſuperaddirp 
words of limitation; and they compared 
this caſe to Loadington and Kime, amongſt 
many other caſes, The true anſwer is, that 
there can be no technical words in a will, but 
| they are to be conſtrued according to the 
intention of the parties. 2dly. This caſe 
has no reſemblance to Leddington and Kime : 
that was expreſsly upon two contingencies, 
to A. for life, and if 4. have iffae, then to 
ſuch iſſue in fee; and if he die without 
iſſue, then to B. in fee. There the court 
conſtraed the word iſſue to be nomen fngu- 
Jare; and were well warranted in fo doiag by 
| the intent of the party. But here it is 
| and muſt be plural: and if the iſſue were to 
take as purchaſers they muſt take as tenants 
in common. And put the caſe that J. Har- 
ris had ten ſons, and the nine eldeſt died in 
his life time, leaving children, yet the tenth 
and only ſurviving ſon would in that caſe 
carry away 'the whole inheritance. ;3dly, 
The teſtator intended the word iſſue to be a 
word of limitation in this caſe, and that *. 
King ſhould take on failure of iſſue by 7. 
Harris whenever that ſhould happen, and 
has carried the whole fee in particular eſlates 
and remainders for want of ſuch iſſue, i. e. 
for default of ſuch iſſue. There is ſome- 


the law ſuppoſes that the inheritance already 
attached in the firſt taker, but liable to be 
defeated by a ſubſequent event, his dying 
without iſſue ; and by no rule of law can 
it admit of that narrow conſtruction put on 
it by the plaintiPs counſel, wiz. of being 
confined to iſſue living at J. Harris's death. 
They ſay that if it be conſtrued to be an 
| eſtate tail in J. Harris, the ſuperadding 
| words of limitation to the word iſſue muſt 


{ ſound rule in conſtruction of deeds and wills 
that every word ought to ſtand if conſiſtent 
with the manifeſt intention. Therefore in 
Backbouſe and Wells the limitation being to 


iſſue, 


thing of peculiar force in this expreſſion, and 


be rejected as nugatory. I agree it is a 


4. for life only, and after his deceaſe to his 
4H 


againſt 
CuiLis. 
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there uſed in the ſingular number; as appears by a report of the 
ſame caſe in Fort. 133; and 10 Mod. 181. In Loddington v. 
Kime too, iſſue was uſed in the ſingular number. There is no 
caſe in which iſue has not given an eſtate tail, where it is uſed in 
the plural. And in Wright v. Pearſon, Lord Henley ſaid, © it is 
true there are many caſes where ſuperadditional words have 
made the firſt words of limitation to be words of purchaſe ; but 
all thoſe caſes are founded on Archer's caſe; and the firſt limita- 
tion has been to the heir, in the ſingular number, or the word 
each or every hath been uſed, ſo as to be deſcriptive of one 
individual perſon, who was to take.” It is indeed added as a 
note to that caſe of Wright v. Pearſon, that the opinion there 
delivered was diſſatisfactory to the bar; but that objection is 
clearly removed by Lord Henley's judgment in King v. Burcball. 
Lord Raymond (a), commenting on Archer's caſe, ſaid that it was 
determined on the ground that it was to the next heir male, in the 
ſingular number, and that otherwiſe it would have given an eſtate 
tail. Wyld's caſe is not applicable to the preſent ; there the de- 
viſe was to R. Wyld and his wife, and after their deceaſe to 
their children,” he having two children at that time. There the 
deviſor may be ſuppoſed to have deviſed in favor of thoſe child- 
ren: but here Mrs. Head had only one child when this will was 


made, and the deviſor could not mean that child, for he has ad- 


iſſue, if God ſhould bleſs him with any ; 
The Court firſt, on account of the negative 
word only, ſecondly becauſe the word ue 
was ſo collected as to be conſtrued nomen 


ſingulare, held it a word of purchaſe. So in 


Shaw and Weigh ; and the words heir in 
Maggott and Sewell. But where there is an 
evident neceſſity to make it plural, there the 
ſame neceſſity requires that the ſuperadded 
words of limitation ſhould be rejected; and 
there is no caſe or authority to ſhew that the 
word i/ue or heirs when plural has been con- 
ſtrued a word of purchaſe ; but on the other 


hand there are authorities where the word heir 
in the ſingular number has been ſo ; and ſo may 
the word iſſue, where the context requires it 


to be taken as a word of purchaſe, z4thly, 
'The teftator by the proviſo in his will has 
plainly declared his intention to give J. 
Harris an eſtate tail“ If J. Harris or any 
of his iſſue ſhould alienate, &#c.”; how could 
F. Harris alienate, or incumber, if he had 
no eſtate of inkeritance. The caſe of Wright 


{a) 2 Str. 731. 


and Pearſen determined by me T. 31 G. 2. 
has beenattended to by the counſel in this 
caſe, and in my opinion that was a much 
ſtronger caſe than the preſent. That was of 
a truſt eſtate, and there were truſtees inter- 
poſed to preſerve, &c. and I was ſtrongly 
preſſed with the authority of Bagfaw and 
Spencer; yet after the beſt conſideration [ 
was able to give it, and after ranſacking all 
the caſes on the ſubject, I held it an eſtate 
tail; and as an appeal was brought to the 
Houſe of Lords againſ that decree, but was 


| afterwards deſerted by the appellant, upon 


adviſing with his counſel ; that determina- 
tion, tho* a decree of my own, will have 
conſiderable weight with me; and I find 
upon viewing my notes in that caſe that the 
preſent has been argued upon the very ſame 
principles. I am therefore, of opinion for 
the reaſons before mentioned and from the 
authorities cited that John Harris took an 
eſtate tail male. 


ded 
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ded the words © and their heirs” after the words “the iſſue of 1791. 
Mrs. Head.” lt is true that in this caſe the words © for want ß 
ſuch iſſue are not uſed: but though thoſe words will of them- Roz dem, 
ſelves give an eſtate-tail, the addition of them to a clauſe, in 2 
which iſſue is already uſed, will not enlarge that word. If it bea Corrie. 
word of limitation in one part of the clauſe, it muſt have the 
ſame ſignification in another. It is alſo true that in this caſe 
there is no limitation over, which is to be found in ſome of the 
caſes cited but it does not appear that the Court relied upon it 
in thoſe caſes. With regard to the conſequences of a contrary 
conſtruction; if Mrs. Head's children took as purchaſers, to what 
time is the Court to look? Not to the time of making the will, 
becauſe iſſue 18 uſed in the plural; nor to the death of the deviſor, 
becauſe that would exclude Eleanor, who was born afterwards; 
but when the eſtate 1s to veſt, according to Elliſon v. Airay (a). 
Then all the iſſue, whether children, or grandchildren c. alive 
at Mrs. Head's death would take equally, as tenants in common: 
if ſo, the eſtates to the iſſue were contingent, and, there being no 
truſtees to preſerve contingent remainders, they were deſtroyed 
by the deſtruction of the particular eſtate in Mrs. Head's life- 
time. At leaſt it would take away the eſtate of one of the child- 
ren, who was born after the death of the tenant for life. But, 
ſecondly, even ſuppoſing that Mrs. Head only took an eſtate for 
life, and her children took joint eſtates, the plaintiff cannot re- 
cover in this ejectment; becauſe there is no joint demiſe by the 
children. | 
Woodroffe, after obſerving that the laſt point was not made at 
the trial, and that the parties came to the aſſizes prepared with 
the caſe drawn for the purpoſe of taking the opinion of the Court 
on the principal queſtion, was ſtopped. 
Lord KenyoN, Ch. J. On the general queſtion, the decifion 
which we ſhall give will not diſturb the authority of a ſingle 
caſe that has been cited: but conſidering them altogether I think 
this poſition is to be collected from them, that in a will “ iſſue” 
is either a word of purchaſe or of limitation, as will beſt anſwer 
the intention of the deviſor, though in the caſe of a deed it is uni- 
verſally taken as a word of purchaſe. Now in this caſe there is no 
doubt about the intention of the deviſor, who © deviſed all his 
real eſtate unto his wife for her life, and after her deceaſe to his 
daughters Eleanor and Suſannah, to be equally divided between them, 
not as joint-tenants, but as tenants in common; and then he pro- 
ceeds to ſhew how their iſſue ſhould take, namely, © the one 


(a) 1 Fez. 141. 


SEVER | moiety 
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1791. moiety to heats Bieanir and her heirs for ever, and ts Scher 
— nmnoiety to his daughter Sgannab Head for life, and after her de- 
Rox dem, 


Corrs Ceaſe to the iſſue of her body lawfully begotten and their heirs for 
er- ever.“ Then how will this general intention, ſo declared, be beft 
anſwpwered by the ſub- diviſion between the iflue of the two daugh- 
ters. The firſt moiety is given to one daughter and her heirs for 
ever: The other to another daughter for life, then to her iſſue, and 
their heirs for ever. Now if the deviſe. of the ſecond moiety be con- 
ftrued to give an eſtate tail to that daughter, the deviſor's eſtate 
will not be equally divided; for then the ultimate reverſion of the 
fecond moiety will be again ſub-divided between the heirs cf the 
two daughters; and the firſt daughter and her heirs will take a 
moiety of this reverſion over and above what they take under 
the deviſe of the firſt moiety of the whole. In ſome caſes, ſuch 
as Doe d. Long v. Laming, the words © heirs of the body,” have 
been reſtrained in this way; and they always give way with 
greater difficulty than the word “ iſſue.” Therefore without 
diſputing any of the caſes cited, but, on the contrary, in con- 
formity with them all, and relying upon them for the founda- 
tion of this judgment, namely, that the intention of the deviſor 
muſt prevail, I am of opinion that the deviſor in this caſe uſed 
iſſue as a word of purchaſe; and conſequently that the children 
of Suſannah Head, who, it is to be obſerved, were all in «fc 
when the fine was levied, took a fee. But on the other point, 
which is merely a queſtion of form, and which was not made 
below, I think the defendant ought not now to be permitted to 
take the objection. 
' ASHHURST, J. (a) and GRosE, J. concurred. 
The Court appeared extremely averſe to give judgment for the 
defendant on the formal objection, which was not taken below ; 
and on a ſubſequent day they ordered \ 


The pgſfea to be delivered to the plaintiff. 
(a) Abſent Buller, |. 
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way, Dos on the Demiſe of Count DuzouRE againſt | 
Tune 28th. J ONE 8. 
The ſon of Special verdict in this ejectment was found at the laſt Surry 
4 _ * Aſſizes, in ſubſtance as follows, 
Eagliſh Leis Henry Scipio de Grimoard de Beauvoir, commonly called 
ate Count Duroure, is the only lawful iſſue of Henrictta countels 
king” s alle- 


gian«e, cannot inherit to his mother in this country, When once the five years, aliowed to an infant to 


mike a» ent y ſor the purpoſe of avoiding a fine; . the time continues to run, notwithſtanding any 
ſubſeduent diſability. 


See pol, 2. n | Duroure, 
. > 15 
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Duroure, formerly Henrietta Knizht, ſpinſter; who, being a na- 


tural born ſubject of this kingdom, and within the ligeance of 


the king, in Oclober 1761, quitted the kingdom, and in May 
following, being at Brufzlls in the Auſtrian Netherlands, married 
Lewis Alexander de Grimoard de Beauvoir, count Duronre, the father 
of Henry Scipio. Lewis Alexander was a natural born ſubject of 
the kingdom of France, and at the time of the marriage was 
within the ligeance, and in the military ſervice, of the French 
king, who was then at war with the king of Great Britain. Be- 
fore the above marriage took place the hon. Hollis St. Fohn, being 
ſeiſed in fee of the eſtates in queſtion, by. will deviſed them to 
his ſiſter Henrietta Knight for life, remainder to his niece the 
counteſs Duroure, then Henrietta Knight, for life, remainder to 
the heirs male of her body; and for want of ſuch iſſue, to his 
(the deviſor's) own right heirs for ever. The verdict then ſtated. 
the deaths of the deviſor, and of his filter; the entry and ſeiſin 
of the mother of the leſſor of the plaintiff, and her death in 
1763, leaving Lewis Alexander her huſband, who is {till living, 
and Henry Scipio her ſon, her ſurviving. That the leſſor of the 
plaintiff was born at Marſeilles on the 26th February 1763; and 
that his. mother was reſident there until and at the time of his 
birth, with and by the conſent and approbation of her huſband, 
who then and from the time of his marriage, was a ſubject to, 
and within the ligeance of, the French king, and not within the 
ligeance of the king of Great Britain. That preliminary articles 
of peace between the ſaid kingdoms were ſigned in November 


1762, and fuch peace was finally ratified and confirmed in Fe- 


$ruary 1763, and continued to ſubſiſt until and after the procla- 
mation thereof at London and Weſtminſter, in March in that year. 
That after the death of the counteſs Duroure, the right hon. F. 
late viſcount Bolingbroke, as heir at law to the deviſor, Hollis St. 


Jobn, claiming title to the premiſes in queſtion, entered and be- 


came ſeiſed thereof; and afterwards in March 1773, conveyed 
the ſame for a valuable conſideration to the defendant in fee; 
by virtue whereof he entered, and became ſeiſed. That in 
Trinity term 1775, a fine ſur conuzance de droit come ceo Oc. was 
levied of the ſame between C. Langlois plaintiff and the defendant 
deforciant; and the laſt proclamation of that fine was in Eo/ter term 
1776. The leſſor of the plaintiff, when the fine was levied and 
proclaimed, was an infant, but attained the age of 21 on the 
26th of February 1784; he was then at large in England, and 
continued ſo to be until the 17th of December 1784, when he 
Vor. IV. 4 N was 
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was arreſted; and impriſoned for debt, and Was Rye and de- 


"rained in priſon continually from that time until the 16th of 


September 1789; and on the 17th day of that month he, claiming 
title to the premiſes in queſtion, made an actual and perſonal 


entry thereon in due form of law, to avoid the fine, and ejected 


the defendant &c. 2 


Marryat (a), for the plaintiff made two queſtions. Firſt, on 
the ſtatute 25 Ed. 3. . 2, whether the leſſor of the plaintiff were 
entitled to recover, notwithſtanding his father was an alien. 


2d. Whether he were bound by the fine, being an infant at the 


time it was levied, and having been in priſon ſhortly after he 


came of age, ſo that five years had not elapſed ſince he came of 


age free from the diſability of impriſonment; and contended for 


the affirmative of the firſt, and the negative of the ſecond. Firſt, 


It is not neceſſary to contend that the plaintiff f is entitled to all 
the privileges of a natural born ſubject; it is ſufficient that he is 


entitled to inherit under the ſtatute of Ed. 3. which was a decla- 
ratory, and not merely an enacting, law, and which ordains that 


« all children inheritors which from thenceforth ſhould be born 


©, * 


without the ligeance of the king, whoſe fathers and mothers at 


ce the time of their birth were and ſhould be at the faith and 


ligeance of the king of England, ſhould have and enjoy the 


« fame benefits and advantages to have and bear the inheritance 
* within the ſame ligeance as the other inheritors aforeſaid, in 


« time to come; ſo always that the mothers of the ſaid children 


«do paſs the ſea by the licenſe and wills of their huſbands.” Now 


although the words of the ſtatute are © father and mother,” yet 
the conſtruction has ever been in the disjunctive or; ſo that if 


either the father or mother be a natural born ſubject, the child 
is entitled to inherit to that one who was natural born. Rex v. 
Eaton (b) ; Bacon v. Bacon (e); 1 Bac. Abr. 77. 2 Vin. Abr. 171. 
| and Collingwood v. Pace (4). And although Lord Hale in ano- 
ther part of his argument in the latter caſe ſeems to contradict 


chat idea, yet the former opinion is corroborated by a note in 


5g Hargr. Co. Lit. 12. a. & b. taken from Hale MS. wherein it is 
faid © huſband denizen takes wife an alien, or wife takes huſ- 


* band an alien, and they have iſſue; it ſeems the iſſue ſhall 
inherit to the father in the firſt caſe, to the mother in the 


* ſecond.” And the ſeeming contradiction may be explained 


(a) In laſt Eafter term. 1 (e) Cro. Car. 601,' 
(5). Lit. Rep. 23, 29. (4) 1 Yentr, 422. 
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by obſerving that though Lord Hale thought ſuch iſſue aliens 


to ſome purpoſes, yet not ſo as to all, and particularly as to their 


inheritable capacity under the ſtatute of Ed. 3. If it be objected 
that in thoſe caſes the huſband was an Engliſbman, and the 
wife only an alien, and that there the iſſue are permitted to in- 
herit on the ground that the wife being /ub potgſtate viri they 
may both be ſaid to be under the allegiance of the king: it may 
be anſwered that the conſtruction of the ſtatute has been general 
and in the. disjunctive, without diſtinguiſhing between the 
two caſes: and if ſuch a diſtinction could prevail, there would 
have been no occaſion to have introduced the words and mother, 
which have been conſtrued or mother, into the ſtatute. . But at all 
events that obſervation which was adapted to the Caſe before the 
court, would not apply to a caſe like the preſent, where the in- 
heritance 1s not claimed from the alien father, but from the 
mother, who. was a natural born ſubject. And nothing is claimed 
here through the father, except the legitimacy of the ſon. As 
to the ſubſequent ſtatutes, which have been enacted on the 
ſubject of alienage, namely 7 Ann. c. 5. and 4 Geo. 2. c. 21., 
which may be drawn in aid of the ſtatute of Ed. 3. although the 
latter of them vi. 4 Geo. 2. points out a diſtinction between the 
children of natural born or alien fathers, it is ſufficient to ob- 
ſerve that thoſe ſtatutes were paſſed with a very different 
view from that of Ed. z., and are calculated to convey much 
more important privileges; ſuch as are not contended for by 
the leſſor of the plainuff, and therefore do not conclude the 
queſtion as to his inheritable capacity merely under the ſtatute 
of Ed. 3. With reſpect to the fine, the queſtion will turn on 
the ſecond branch of the ſtatute 4 Hen. 7. c. 24.; the firſt part 
of which enaQs that all perſons ſhall be bound by the fine as 
well privies as ſtrangers, © except women covert [other than 
parties to the fine] perſons within the age of twenty-one years, in 
priſon, c. ſaving to every. perſon, except the parties thereto, 
. their right, provided they proſecute it within five years. Now 
the leſſor of the plaintiff cannot be bound by that clauſe, be- 
cauſe he falls expreſsly within one of the exceptions, being an 
infant at the time of levying the fine. And all the caſes in 
Which it has been adjudged that, if the party be. not within one 
or other of the exceptions at the time, no ſubſequent diſability 


ſhall impede the progreſs of the fine againſt him, apply ſolely 
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to the conſtruction of this firſt branch ef the dlauſe, and do not 
conclude this queſtion. Then the ſtatute proceeds to enact 
concerning the time within which the perſons included | in the 
former exception ſhall make their claim: and at ordains that 
„all ſuch perſons as be covert de baron ¶ not party to the fine], 
s and every perſon within age of twenty-one years, in priſon, or 
ec gut · of this land, or not of whole mind, at the time of the ſaid 
« fine levied and ingroſſed, and by this act afore except, having 
< any right, tc. ſhall take their ſaid actions, Wi. within five 
« years next after they come and be of age of 21 years, out of 
« priſon, uncovert, within this land, and of whole mind” c. 
Upon this clauſe the queſtion ariſes; concerning which no ex- 
preſs adjudication has ever been made, and therefore the Court 
are at liberty to put ſuch a conſtruction upon it as will beſt 
anſwer the intention of the Legiſlature: and under thoſe words 
they will have to conſider whether after che firſt diſability be 
removed a ſecond diſability ariſing ſhall ſtop the progreſs of the 
fine during its continuance; in other words whether the Legiſ- 
lature did not intend that the parties included in this ſecond 
branch ſhould have five years clear from every diſability there 
mentioned in which to proſecute their claim. This queſtion 
was touched upon in Stowel v. Lord Zouch (a“; but as there 
are contradictory dia there by the judges, who were divided 
in their opinions, the queſtion {ſtill remains undecided. There 
is however a paſſage in Shep. Touch. 30. from whence it ſhould 
ſeem that the party is not bound by the fine, unleſs he have 
five entire years to make his claim free from any of the diſ- 
abilities mentioned in the act, except where ſuch diſability is 
incurred by his own voluntary act; for, ſpeaking of abſence out 
of England, it ſays that if a party be in England at the time of 
the fine levied, and after go beyond ſeas, and ſuffer the five 
years after the proclamations to paſs, in this caſe he ſhall have 
no longer time, except he be ſent in the king's ſervice and by his 
commandment. Which ſeems to mark a diſtintion between 
voluntary and involuntary diſabilities, and ſuppoſes that in the 
latrer inſtance the fine would not continue to run, although the 
party was in England when it firſt began to have it's operation. 
Now impriſonment muſt be. conſidered as equally involuntary 
with the caſe there put; and is ſo conſidered in Plowaen 366. 
where it is ſaid chat taking huſband or going beyond the ſeas 


P (a) Plowd. 366. & 375. 
I | | are 
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are voluntary acts, but inſanity of mind and impriſonment are 
againſt the will of the party. Then what ought to: be the 
conſtruction of the Court ſo as beſt to anſwer the intention of 


the Legiſlature, In introducing theſe exceptions, they cer- 


tainly intended that the parties labouring under the diſabilities 


mentioned ſhould have the full benefit of the indulgence given 
them. Every reaſon. which operated for the exception. in the 
firſt inſtance is equally urgent as to any ſubſequent diſability. 
This act was intended to allow all ſuch perſons five years clear 
from any of the diſabilities mentioned: the words imply as much; 
and as the act was reſtrictive of the right which ſuch perſons had 
before, it ought to be conſtrued literally and ſtrictly. 

Shepherd (a), for the defendant, inſiſted, on the firſt ground, 
that the plaintiff was not entitled to recover under the 25 Ed. 3. 
whether the queſtion were conſidered on the words of that ſta- 
tute, or on the authorities which have been decided upon it. The 
words themſelves being in the copulative, © fathers and mothers,” 
cannot be conſtrued in the disjunctive. And in the caſes which 
have been cited to prove the contrary the children claimed under 
natural born fathers though their mother were born aliens. But 


the principle upon which they profeſſed to go, rather confirms, 


than weakens, the conſtrudtion contended for by the defendant; 
becauſe in order to bring the caſes within the {tatute, the Court 
conſidered the mother as under the allegiance of our king. 
The language of one of the judges in Cro. Car. 602. is that 


<« the wife was /ub potgſtate viri, & quaſi under the allegiance of 


our king.” And this principle is confirmed in Bro. Abr. tit. 
« Denizen” pl. 21. where it is ſaid that if an Engl/h ſubject 
paſs the ſeas and marry an alien, the wife is under the allegiance 
of our king. The paſſage in Bac. Abr. 77, that and may be 
read or, it not entitled to great weight in the deciſion of this 
caſe, becauſe the authorities, from which the principle is de- 


duced, do not warrant the poſition. And the opinion of Lord 


Ch. B. Hale in Collingwood v. Pace ſeems deciſive of this queſtion ; 
for he ſaid (6), * It is without queſtion that if an Exgliſb woman 
go beyond the ſeas and marry an alien, and have iſſue born 
beyond the ſeas, the iſſue are aliens, for the wife was /ub 
potgſtate viri.” Dangerous conſequences too would reſult from 
a contrary conſtruction of the ſtatute ; for then if a feme ſole, 
who inherited any great office of Rate, as that of Great Cham- 


(a) On this day, (b) 1 Ventr. 422, 
n 4K „ berlain, 
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berlain, married a foreigner, her iſſue, as aliens, might be acting 
hoſtilely againſt the ſtate, which, as natural born ſubjects of this 
country, they would be bound to ſerve and protect. But even 
if the queſtion had been doubtful on the conſtruction of the 
25 Ed. z. alone, the ſubſequent ſtatutes which have been paſſed 
though made diverſo intuitu afford a ftrong legiſſative inter- 
pretation of the former act. By the 4 Geo. 2. c. 21. which was 
paſſed to explain part of the 7 Ann. c. F., after reciting that 
doubts had ariſen on the conſtruction of it, it is enacted that all 


children born out of the king's allegiance, whoſe fathers are 


natural born ſubjects, ſhall be deemed to be natural born ſub- 
This explains not only the ſtat. of Ann, but the 25 Ed. z. 
alſo ; for it would have been abſurd to have enacted that only 


the children of natural born fathers ſhould be conſidered as 


natural born ſubjects, if the children of Engliſh mothers and 
foreign fathers afe entitled to inherit lands in this country. 
If che firſt point be againſt the leſſor of the plaintiff, and he 
never were entitled to take, it is unneceſſary to conſider the 
ſecond”; but on that point alſo the defendant is entitled to judg- 
ment. By the general clauſe 4 Her. 7. c. 24. all mankind would 
have been barred by the fine, unleſs the ſaving clauſes had been 
added: and the exception in favour of infancy is (with ſome 


others) allowed, © /o that they or their heirs take their ſaid actions 
or their lawful entry, according to their right and title, within 


five years next after they come and be at their full age, out of 
priſon, c.“ But the ſaving operates only on condition that 
the party proſecute his right within five years after the diſ- 
ability is removed: here the diſability of infancy was removed 
in February 1784, and the leſſor of the plaintiff made no entry 
to avoid the fine till September 1789. The five years then began 
the inſtant he was of age, and continued to run notwithſtand- 
ing the ſubſequent impriſonment. That, when the diſability 
1s removed, the time begins and continues to run is clear from 
the opinion of the majority of the judges in Sowell v. Lord 
Zouch (a) and from the decifion of this Court in Doe d. Griggs 
and another v. Shane (b). 
Marryat, 
{a) Plow. 355. | 


(6) M. 28 Geo. 3. B. R. At the trial 
before Gould, J. the defendant ſet up a fine 


ſane mind when the fine was levied, but 
that he became inſane about two years af- 
terwards ; and the queſtion was, whether 


in order to bar the plaintiff 's title, It ap- 

peared in evidence that the perſon under 
whom the leſſors of the plaintiff claimed, 
and to bar whom the fine was ſet-up, was of | 


2 k 


the time continued to run againſt him while 
he was in that ſtate; for it it did not, the 
leſſors of the plaintiff had made their entry 
in time. A verdict was taken for the plain- 
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Marryat, in reply. The caſes cited in ſupport of the plaintiffs 1791. 
right under the 25 Ed. 3. did not proceed ſimply on the principle wy 
that the wife was /ub patgſtate viri, and therefore under the alle- — _ 
giance of our king; but in the caſe in Lit. the Court gave it pens . 
as one reaſon for their judgment that it was not neceſſary that 9% 


both the father and mother ſhould be natural born ſubjects; for 
that the words © father and mother” in the ſtatute ſhould be 
taken in the disjunctive “ fathers or mothers.” 

(Per Gros, J. But there is a note at the end of that caſe, 
P. 29. which ſhews that the Court never gave ſuch an opinion. 
But there ſeems to be conſiderable doubt about the authenticity 
of that note; for it is there ſtated that Harvey, J. doubted ; 
whereas it appears by the report of the ' caſe in Cro. Car. that 
Hobart J. (a) muſt have been the perſon there alluded to, and 
not Harvey, J. And Hale C. B. adopted the caſe as law in 
Collingwood v. Pace. Neither was the reaſon given, that the wife 
was under the allegiance of our king, becauſe ſub pote/late viri, 
true in this reſpect; for ſhe was notwithſtanding an alien, and 
{till owed allegiance to her former ſovereign, ſince no perſon can 
by a voluntary act, ſuch as marriage, throw off their allegiance. 
With reſpeR to the ſubſequent ſtatutes, the anſwer has been 
already given to them : they have more extenſive, and very dif- 
ferent, objects in view from the 25 Ed. 3. On the ſecond 
queſtion; the caſes cited are diſtinguiſhable from the preſent ; for 
in thoſe the queſtion was whether perſons claiming under him, 
whoſe right was to be firſt barred, came within the time allow- 
ed; and the words of the ſtatute being poſitive, © and ſaving to 
all other perſons ſuch aQion, right, tc. as fir! ſhall grow, c. 
ſo that they purſue their right or title within five years next after 
ſach right tc. to them accrued c;“ the court may perhaps have 
felt themſelves bound by thoſe words: but in the preſent caſe 
the queſtion is, whether the perſon, to whom the right firſt ac- 
craes ſhall not have full five years, free from every diſability, in 
which to aſſert his title. And the preſent caſe forcibly points 
out what the conſtruction of the act ought to be; for if the leſſor 


tiff, with liberty to the defendant to move 


fine would not run, yet that all the autho- 


to enter a nonſuit, in caſe the Court ſhould - 
be of opinion that the party was barred. | 
Erſkine was to have ſhewn cauſe againſt the 
rule for entering the nonſuit, but he faid | 
that the current of authorities, on looking 
into them, was ſo ſtrong againſt him, that 
he would not pretend to argue the queſtion. 
That though Brown and Saunders had ſaid 


rities were the other way ; and fo was the 
determination even in that caſe in Plowd. 
The Court ſaid he was right in giving up 
the point, for that it was too plain to be 
diſputed. And they made the rule abſo- 
late. | 


it appears in Cro. Car, 28. that Sir Henry 


in Plogud. 395, that in ſuch a caſe the fine 


| Hobart, died in Hilary 1 Car. 1. 


of 


(a) This caſe was in Hil. 2 Car. 1. but 
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of the plaintiff Diould be held is be Bernd by the fine, fo far 
from having had the indulgence which the Legiſlature profeſſed 


and intended to give, of five years to proſecute his right free from 


the diſabilities mentioned in the act, he will ſcarcely have had as 
many months. 

Lord Kenyon, Ch. J. The two queſtions, which have been 
raiſed in this caſe, are certainly of great importance, though in 
my opinion of no difficulty. It is of importance that it ſhould 
be known who are deemed natural born ſubjects, on account of 
the various rights to which they are entitled, It is alſo import- 
ant to know how far the operation of the ſtatute of fines extends, 
not only as it affects queſtions ariſing on that particular act, but 
alſo as it involves in it queſtions ariſing on a very beneficial 
ſyſtem of ſtatutes, the ſtatutes of limitations: For if we were to 
ſuffer any innovation on the eſtabliſhed conſtruction of fines, it 
might alſo endanger the uniform conſtruction of the other 
ſtatutes of limitations, which are of the greateſt importance, inaſ- 
much as they are ſtatutes of repoſe. But from the time when 
I firſt read this caſe down to the preſent moment, I have not 
ſeen any fair reaſon to doubt on either of theſe points. The 
character of a natural born ſubject, anterior 'to any of the 
ſtatutes, was incidental to birth only; whatever were the ſituations 
of his parents, the being born within the allegiance of the king con- - 
ſtituted a natural born ſubject. The firſt ſtatute which was 


paſſed on this ſubject, and which was mentioned in the argu- 


ment, is that of 25 Ed. 3. and by that it is enacted “ that all 
children inheritors, which from henceforth {hall be born with- 
out the ligeance of the king, who/e fathers and mothers at the time 
of their birth be and ſhall be at the faith and ligeance of the king 


of England, ſhall have and enjoy the ſame benefits and advan- 


tages, to have and bear the inheritance within the ſame ligeance, as 
the other inheritors aforeſaid in time to come.” And notwithſtand- 
ing what has been ſaid by the plaintiff's counſel, I cannot con- 
ceive that the Legiſlature in paſſing that act meant to ſtop ſhort 
in conferring the right of inheritance merely on ſuch children, 
but that they intended to confer on them all the rights of natu- 
ral born ſubjects. If we were now called upon for the firſt time 
to put a conſtruction on the words of this ſtatute, I ſhould not 
think that they ought to be extended further than the natural 
import of the words, but that in order to be intitled to the privi- 
leges and benefits of that act, the children muſt be born of natu- 
ral born parents, both father and mother, within the faith and 
ligeance of the king. But it is ſaid that paſſages are to be found 

3 in 


IN THE THIRTY-FIRST. YEAR OF GEORGE Ul. 309 


zn ſeveral books of authority to prove that and is to be taken to 1791. 


be disjunctive, and that the words of the ſtatute are ſatiſ-— 


that if the father be a natural born ſubject, the iſſue may inherit 2 3 4 
to him, and vice verſd, in the caſe of the mother. But I do not Joxzs. 
find that explicitly ſtated any where but in Bacon's Abridgement, 
which refers to ſeveral authorities in the margin, but which taken 
together do not fairly make out that propoſition: but even if 
they did, I ſhould think that the opinion of Lord Hale in Coling- 
avood wv. Pace, in Vertris, would have fhaken, and indeed over- 
turned, them; and that opinion has always been deemed of great 
authority. But I do not think that we are driven to the neceſ- 
ty of oppoſing the opinion of Lord Hale to the other caſes, and 
of deciding upon either; becauſe, conſidering: the ſeries of acts of 
parliament which have been paſſed fince that time, 7 An. c. 5. 
10 An. r. 5. C 4 Geo. 2. c. 21. we are in poſleſſion of a par- 
liamentary expoſition of this law. The firſt of thoſe was of very 
extenſive conſequences, becauſe it extended the benefits of na- 
turalization to all foreign proteſtants; which having created ſome 
ferment in the kingdom was repealed in part, by the 10 An. c. 5. 
reſerving however that part of the act which reſpects the children 
of natural born ſubjects born out of the king's allegiance; and 
it was ſuppoſed that the privileges of naturalization were ex- | 
tended by theſe two acts to children born out of the king's alle- 
giance, if either the father or mother were a natural born ſub- 
jet. This ſubje& came again before the Legiſlature for their 
conſideration in the reign of George the Second ; when they paſſed 
the 4 Geo. 2. c. 21, which, without the authority of any decided 
caſe, has cloſed the queſtion, as a parliamentary declaration of 
the law. That ſtatute, after reciting that doubts had ariſen upon 
the conſtruction of the 7 An. declares and enacts that © all what 


» — 


ren born out of the ligeance of the crown of Great Britain, who, 
fathers are natural born ſubjects, ſhall be declared to be natural 
born ſubjects, &c.” The conſideration of this ſubject was alſo 
again taken up in parliament in 13 Geo. 3. c. 21; which extends 
the ſame privileges to grandchildren, but ſtill confines them to 
the paternal line. Therefore upon the whole, without conſidering 
what would be the conſtruction of the ſtat. 25 Ed. 3. taken by itſelf, 
or reſorting to the authority of Colingwood v. Pace, as contradict- 
ing (if it do contradict) the other caſes cited, but principally 
relying on the Legiſlative expoſition of the law, I have no doubt 
but that the leſſor of the plaintiff, who was born in foreign parts, 
and of a foreign father, does not derive inheritable blood in this 
Vor. IV. 4 L' king- 


Rel if either the father or mother be a natural born ſubject; and Dos dem. 
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1791. Wc And this would be ſufficient for the: nee 


Gre of this cles” >! 
Dos dem. But on the other queſtion. which i 1s 6; W greater im- 


Duzours portance, inaſmuch as it reſpecis an infinitely greater number of 


49 41. 


Jones: eaffes, it is not fit that we ſhould be ſilent, leſt our ſilence ſhould 
be deemed an acquieſcence with the plaintiff's argument. I con- 
feſs I never heard it doubted till the diſcuſſion of this cafe, whe- 
ther, when any of the ſtatutes of limitations had begun to run, a 
ſubſequent diſability would ſtop their running. If the diſability 
would have ſuch an operation on the conſtruction of one of thoſe 
ſtatutes, it would alſo on the others. I am very clearly of opinion 
on the words of the ſtatute of fines, on the uniform conſtruction 
of all the ſtatutes of limitations down to the preſent moment, and 
on the generally received opinion of the profeſſion on the ſubject, 
that this queſtion ought not now to be diſturbed. It would be 
miſchievous to refine, and to make nice diſtinctions between 
the caſes of voluntary and involuntary diſabilities ; but in both 
caſes when the diſability is once removed, the time begins 
to run. | | | 

AsHHURST, J. I am clearly of opinion againſt the leſſor of 
the plaintiff, on both points. By the circumſtance of his being 
born out of the king's ligeance he is prima facie an alien: and if 
he have any inheritable blood, it muſt be under the 25 Ed. 3. 
Now if there had been no deciſion upon that at, I ſhould have 
thought that no difficulty whatever could have been raiſed upon 
it, the words being ſo perfectly clear. It ſays that perſons, whoſe 

fathers and mothers are within the king's allegiance, ſhall be en- 
titled to inherit; and here it is expreſsly ftated that the father of 

the leſſor of the plaintiff was not of that deſcription. There 
certainly is ſome confuſion in the caſes upon this ſubject: but it 
W is to be obſerved that the authorities cited in Bac. Abr. do not 
„ . warrant the propoſition there laid down; and the caſe of Coiling- 
 2wood v. Pace is the other way. But the Legiſlative expoſition of 
[the ſtatute puts the matter out of all doubt. ' On the other point 
I alſo concur with my Lord. Our deciſion is warranted by the 
uniform conſtruction which has been put upon this ſtatute ; and 
a contrary determination would be productive of all thoſe miſ- 
chievous conſequences which the different ſtatutes of limitations 
1.0 intended to prevent. If the diſability be once removed, the time 
1 muſt continue to run notwithſtanding any ſubſequent diſability 
wy either voluntary or involuntary; and even if there were any 
diſtindion between the two kinds of diſability, the preſent is 


— 


IN THE THIRTY-FIRST Y RAR OF GEORGE UI. 
againſt the plaintiff, for the impriſoament for 3 Was in con- 
r of his own voluntary act. | 


SGnosx, J. (a) As both theſe queſtions are of. goat Jmgornnte, Don dem. 


and as I have not the leaſt doubt upon either, I think it right to 
declare my opinion upon them. The firſt point is clearly with 
the defendant upon the words of the 25 Ed. 3., upon the decided 
caſes, and upon the parliamentary expoſition of the other ſtatutes, 
which were made in puri materid. Nothing can be more explicit 
than the words of the 25 Ed. 3. The natural and grammatical 
import of the words * fathers and mothers” is in the copulative, 
and not in the disjunctive. A great deal of obſervation too ariſes 
on the latter part of the clauſe, which ſays, © ſo always that 
the mothers of ſuch children do paſs the ſea by the licenſe and 
wills of their huſbands,” and ſhews that the ſtatute was never 
meant to extend to a caſe like the preſent. But it is not neceſ- 
fary to reſort to that part, for the other words are ſufficiently 
clear. But caſes have been cited to prove that the words in this 
ſtatute may be taken in the disjunctive: Now, whatever my own 
Opinion might be upon this point, if that propoſition had been 
<learly eſtabliſhed by. the authorities, I ſhould have held myſelf 
bound by them. But with reſpect to Bacon and Bacon, the 
ground there was, that the father was an Eng4/h merchant, and 


the mother ſub poteftate viri, and therefore under the allegiance 
of our king: but not a ſyllable is there mentioned that * and” in 


the ſtatute ſhould be conſtrued * or.” It is true indeed that in 
the report in Littleton it is ſaid, that many of the judges thought 
that it was to be taken in the disjunctive: But the note at the 
end of that caſe, which I referred to, ſatisfies my mind that the 
Court had no idea that the ſtatute ought to be ſo conſtrued. The 
authority of Lord Hale in Ventris is alſo clear and deciſive; and 


Durours 


that 1s the opinion of one of the moſt able lawyers that ever ſatin 77 


Meſiminſter-Hall. Beſides this there is alſo the opinion of Mr. J. 
Blackflone, which is deſerving of great attention ; for in comment- 
ing upon this ſtatute he ſays, that all children born abroad, pro- 
vided both (which is printed in Italics) rheir parents were at the 
time of the birth in allegiance to the king, may inherit, c.“ Then 
conſider what has been the parliamentary expoſition of the word 
and. By the flat. 11 C12 N. 3. c. 6. which was paſſed to enable 
natural born ſubjects to inherit the eſtates of their anceſtors, not- 

ne their parents were aliens, it is enacted that = 


* (a) Mr. Juſtice Buller was fitting 4 the Lord Chancellor. | 
4 natural 
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15591. natural born ſukjects may inherit, Ege, although the father and 
— mother, or fathers or mothers, or other anceſtors, c, through 
— — whom they derive their title or pedigree, be born out of the 
agi King's allegiance. Now we muſt ſuppoſe that the Legiſlature, 
Fun,. when they paſſed this ſtatute, knew what was contained in the 
25 Ed. 3; and if they had been of opinion that and in that act 

meant or, they would not have made a difference between the 

two words in this ſtatute. I alſo entirely agree with the obſer- 

vations which have been already made by the Court on the 

ſtatutes of Au. and of Geo. 2. as farther illuſtrating this ſubject. 

I have as little doubt on the other point relative to the fine: 

The words of the ſtatute are clear in themſelves; and there is a 

paſſage in Shep. Touch. 30. which is deciſive of the queſtion. It 

is there ſaid, if they be in England at the time of levying the 

fine, and after go beyond the ſeas, and ſuffer the five years after 

the proclamations to pals; in this caſe they ſhall have no longer 

time, except they be ſent in the king's ſervice and by bit command- 

ment.” But here I conſider the leſſor of the plaintiff as having 
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brought this diſability on himſelf, 
Judgment for the defendant. 
1 UE: Corrs LL againſt SMIT Hs 
3 CEE PEER D ſhewed cauſe againſt a rule for an attach- 
rected to be ment againſt the plaintiff for e of a ſum of 
paid by 4. | 


to B. by the money purſuant to the Maſter's allocatur. 
Maſter's ple A judge's order had been made to tax the attorney's bill for 


be attached the plaintiff on the latter's undertaking to pay. what ſhould ap- 


in 4's.bands year to be due. The Maſter's allocatur amounted to 36. for 
y proceſs : 


out of che non- payment of which this rule had been obtained. The cauſe 
— * an ſhewyn was that after the maſter's allocatur and before any de- 
action againſt mand made on the plaintiff by his attorney an attachment had 
f iffued out of the ſheriff's court againſt the plaintiff, who lived in 
the city of London, i in an action brought by a third perſon againſt 
the attorney, attaching this debt in the hands of the plaintiff as 
garniſhee. And the queſtion was, whether a debt of this fort 
could be attached by proceſs out of the ſheriff's court. 
The Court (ſtypping Lauer, contra,) were clearly of opinion 
chat it could not, for this was a judicial act; and Buller J. ſaid, 
loo: BY POTTY 
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that it had even been held that mon ey awarded under a rule of 


court could not be attached (a). 


(a) Grant i H. 7 Gto. 3. B, R. 


This cauſe was referred by virtue of an 


order of ai prius-to an arbitrator, who award- 
ed a certain ſum of money to be paid by the 
defendant to the plaintiff on a certain day; 
. and, at the day, ſome of the creditors of the 
«plaintiff attached the debt in the defendant's 
hands, according to the cuſtom of the city of 
London; and he paid the money to the cre- 
ditors.—And now the queſtion was, Whe- 
ther the city.proceſs of attachment could iſ- 
ſue, when the cauſe was, in fact, depending 
in this court; for the rule of af prius being 
made a rule of this court, it muſt be conſider- 
ed as a ſum of money ordered to be paid by 
the court. 

For the defendant, it was inſiſted, that if 
the plaintiff wiſhed to prevent the defend- 
. ant's paying the money on the attachment, 
he ſhould-have litigated it in the court of 
London, and not come upon the defendant 
now to pay him the money awarded, after 
he had really and bon& fide paid it to the cre- 


ao. 


Rule abſolute. 


ditors of the plaintiff. The practice in the 


city is, that the creditor brings an action 
againſt the debtor, and then attaches the 


goods in the hands of the garniſhee ; and if 


the defendant will put in ſufficient bail to ſe- 
cure the plaintiff, then the garniſhee goes 
free: but the garniſhee can do nothing him- 


ſelf; and unleſs the defendant defend him, 
judgment muſt go againſt him; And, there- 


fore, this court will never ſuffer the defend- 


ant, below, to lie by at the time till the gar- 


niſhee has. been compelled by the city pro- 


ceſs to pay the money to the creditor, and 


then permit him to come here for an attach- 

ment for not paying the money to him, 
Lord Mans#reELD, Ch. J. I think the 

proceedings in the city court are erroneous: 


and the defendant cannot be allowed any 


thing in reſpect of the ſums paid upon the 
city proceſs; but he muſt pay the whole to 
the plaintiff, without prejudice to his reco- 
vering the money back again from the per- 


ſons to whom he has paid it. 


Ba LL again DunsTERVILLE and Another. 


HIS was an action on a bill of ſale; and the declaration 
ſtated that by a certain bill of ſale 8 by the defen- 
dants, ſealed with the ſeal of one of them for and on behalf of 
himſelf and the other, and by the authority of the other c. 


Plea, Non eft factum. 


At the trial at the laſt Exeter Aſſizes before 


Perryn, B. it was proved that one of the defendants, in the 
Preſence of the other and by his authority, executed the inſtru- 
ment for them both, they being partners. in this tranſaction; but 

there was but one ſeal, and it did not appear that he had put the 

ſeal twice upon the wax. It was objected on the part of the 
defendants that the inſtrument was not properly executed, for 
that · they (not being a corporation). could not have a common 
ſeal.; that the execution by one could not operate as an execu- 
tion by both, even though they both conſented; and that the 
authority-given by one to the other 'to execute-a deed ſhould 
zitſelf have been conferred by deed. The learned judge over- 


Vol. IV. 
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Fare zoth. 
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ruled the objeclion, and the plaintiff obtained a verdict; to ſet 


aſide which a rule was obtained in the laſt term. 

Bearcroft and Lawrence, Serjt. now ſhewed cauſe; and relied 
upon Lord Lovelace's caſe (a), where it was ſaid that “ if one 
of the officers of the foreſt put one ſeal to the rolls by aſſent 
of all the verderers, and other officers, it 1s as good as if every 
one had put his ſeveral ſeal; as in caſe divers men enter into an 


obligation, and they all conſent, and ſet but one ſeal to it, it is 


a good obligation of them all.” And they obſerved that this 
was a ſtronger caſe, becauſe this inſtrument was executed by 
one defendant in the preſence of the other. But even if it 


were neceſſary that the one who did execute ſhould have affixed 


the ſeal twice to the wax in order to execute for himſelf and his 


partner, it did not appear negatively that it was not done in this 
caſe. 


Bower, Rooke, Serj and Gibbs, as, ſaid that though the 


.defendant, who executed the deed, might have executed for 


himſelf and his partner, by putting the ſeal on the ſame wax, 


yet that he {ſhould actually have executed it twice, firſt for the 


one and then for the other; whereas here, he had only executed 


and delivered it once, which could not be taken to be the exe- 
cution of both. But 


The Court were clearly of opinion chat there was no ground for 


the objection; that no particular mode of delivery was neceſſary, 
for that it was ſufficient if the party, executing a deed, treated it 
as his.own, And they relied principally on this deed having 
been executed by one defendant for himſelf and the other in the 
Preſence of that other. 


| Rule diſcharged. 
(a) Sir V. Tones 268, 


Hocx1N again// Cooks. 


HE declaration in this caſe alleged that, in confideration 
that the plaintiff at the defendant's requeſt had under- 
taken to purchaſe of the-defendant a large quantity, to wit, 
400 buſhels of oats, according 'to a certain ſample thereof then 


and there produced by the defendant to the plaintiff, at and 


after the rate of 15. 6d. per buſhel thereof, the defendant under- 


an allegation in a declaration to ſell ſo many buſbels; 3 becauſe 2 _— ” without any other 3 
means a buſhel by ſtatute meaſure, 


took 


MVSEVM 


RITANNICVM| 
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took to ſell and deliver to the plaintiff &c; and then ſtated the 1791. 
breach for non-delivery. At the trial, on the general iſſue, at 
the laſt Eg/ter Aſſizes before Perryn, B. it was proved that the 1 
contract was for ſo many buſhels, according to the Hartland Quay Coal. 
meaſure, which contains 8 gallons to the buſhel; on which 
it was objected that the contract proved varied from that de- 
clared on, for that a buſhel, without any ether explanation, 
means a buſhel by the Wincheſter meaſure ; becauſe the 12 Hen. 7. 
c. 5. enacts that a buſhel ſhall contain 8 gallons; and it is enacted 
by the 22 Car. 2. c. 8. that no perſon ſhall fell corn by any 
other buſhel than that called the Minchęſter meaſure, containing 
8 gallons, under a penalty of 404%. The learned judge ſuffered 
the cauſe to proceed, reſerving liberty to the defendant's counſel 
to move to enter a non-ſuit, in caſe the Court ſhould be of 
opinion that the objection was well founded. The plaintiff ob- 
tained a verdict; and in the laſt term a rule was given to ſhew 
cauſe why the verdict ſhould not be ſet afide, and a non-ſuit 
entered. | | 
Rooke, Serjt, and Gibbs, now ſhewed cauſe; ſaying that the 
buſhel mentioned in the declaration might be applied to a cufſ- 
tomary buſhel in the country, as uſed in oppoſition to a ſtatute 
buſhel. In 6 Co. 67. a. the Court ſaid * It was adjudged in Sir 
John Bruyn's caſe, in the beginning of the reign of Queen Eli- 
⁊abelb, that in a common recovery, which is had by agreement 
and conſent of the parties, of acres of land, they ſhall be ac- 
counted according to the cultomary and uſual meaſure of the 
country, and not according to the ſtatute de terris menſurandis. 
33 Ed. 1. So it is agreed in 47 E. 3. 18. a. that if a man bar- 
gain and fell ſo many acres'of wood, it ſhall be meaſured accord- 
ing to the uſage of the country, ſs, according to 20 feet to the 
rod, and not according to the ſaid act, for conſuetudo loci oft obe 
fervanda.” And yet it might have been contended in thoſe 
caſes that acres, without any farther explanation, muſt neceſ- 
Aarily have meant ſtatute acres. So by different ſtatutes, Mag. 
«Chart. c. 2% 14 Ed. 3. ff. 1. c. 12; and 27 Ed. 3. c. 10. it is 
enacted that there ſhall be only one weight throughout the king- 
dom; and yet Lord Coke obſerves (a) that there are two weights, 
notwithſtanding theſe ſtatutes; and in his comment on Mag. 
Chart. ſays (b), * and this [ſpeaking of there being only one 
weight and one meaſure] hath often by authority of parlia- 
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ment been enacted but never could be effected. This caſe is ex- 
tremely different from that of Noble v. Durnell (a), for that only 
decided that a cuſtom to compel perſons in a particular town to 
ſell butter, of more than 16 ounces to the pound, was bad. But 
The Court (ſtopping Lawrence, Serjt. and Burrougb, who were 
to have argued in ſupport of the rule) ſaid that the queſtion was 


not whether theſe parties might not have contracted for the 


Jane zoth. 


A perſon, in 
cultody un- 
der an at- 


tachment for 


non-payment 
of coits, may 
be charged 
with an exe- 
cution in 2 
different ac- 
tion. 


ſale of corn by a cuſtomary meaſure, differing from the ſtatute 
meaſure, but whether there was not a variance between the con- 
tract proved and that alleged in the declaration. Of which they 


ſaid no doubt could be entertained; for that a buſhel, taken by 
itſelf, and without reference to any cuſtom, or particular agree- 
ment, meant a ſtatute buſhel. 


Rule abſolute. 
a) Ante 3 vol. 271. 


BON ATO US again SCHOOLE. 


EAR CROF obtained a rule to ſhew cauſe why the detainer 
againſt the priſoner ſhould not be ſet aſide, becauſe when 
it was-lodged againſt him he was in cuſtody on an attachment for 
non-payment of coſts, which was (it was. ſaid) a criminal pro- 
ceeding. And it was contended that a plaintiff in a civil action 
could not change the cuſtody of the defendant under a criminal 
charge without leave of the Court, or an order by one of the 
1 Foft. 61. Allgood v. Howard, Co. Pract. 27. and Pepper 
v. Baꝛoden, ib. 31. 
| Bawer.\hewed cauſe on the Ty ground, and alſo on an affida- 
vit, which ſtated that the defendant was in cuſtody under civil pro- 
ceſs in another action when he was charged with the attachment. 
And, as to. the general, ground, he ſaid that the authorities cited 
were not applicable. to the preſent; thoſe in Co. Pract. being caſes 
where the defendant was charged with a declaration, whereas 
this was an execution. And as to the caſe in- F. the party was 
attainted, and it was contended that ſuch a perſon was civiliter 
mortuus; and there too the party was charged with leave of the 
Lord Chief Juſtice. But 
The Court were clearly of opinion that the application could 
not be ſupported. That in the firſt place an anſwer in 
point of fact had been given to it, that the defendant was in 
cuſtody in a civil fuit at the time when he was: charged with 


a 
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the attachment, And ſecondly, that the rule, on which the mo- 1791, 
tion was grounded, did not apply to this caſe. - The foundation 
of the rule is that a priſoner, who is in cuſtody at the ſuit of the Bir 

2 ha | - f box 
king, cannot be charged with civil-proceſs, without leave of the Scucors 
Court, or of one of the judges. But this defendant was only in 
cuſtody on an attachment for non- payment of coſts; which, in 
whatever light it may have been conſidered when the caſes cited 
from Co. Pract. were determined, has of late years been deemed 
to be only a civil execution; ſo much ſo that a perſon charged 
in cuſtody on ſuch an attachment is entitled to be diſcharged 
under the lords' act (a). And they 


Diſcharged the rule. 
(a) Comp. 136. Sree alſo R. v. Myers, ante, 1 vol, 266. 


CnoslLEY, M. D. again: Boicor, Executor. . 
J une JOU. 
E E. plaintiff, who was a phyſician, living at Doncaſter, A phyſician 
brought this action for fees, for attending for a conſiderable es 
time on the defendant's teſtator, who lived at ſome little diſtance tion for tis 
ſrom the town; and the evidence was that at Doncaſter and its ** 
neighbourhood there was no certain rule about fees, but the 
general practice was for a phyſician to receive two guineas a 
week for his attendance. The plaintiff obtained a verdict at the 
1aſt aſſizes at Yor#; to ſet aide which 
Mood obtained a rule aii laſt term, on the ground that no 4 
action lay for a phyſician's fees any more than for a barriſter's. 
Cockell, Serjt., and Chambre, now ſhewed cauſe ; -obſerving that 
though this point had been ruled feveral times at m/e pros 1 
againſt ſuch a claim, yet it had never been ſolemnly decided; nor 1 
was there any authority in the books for putting the claim of a 1 
-phyſician's fees upon the ſame footing as thoſe of a barriſter. In 
the latter caſe it might originally have been proper that no 
temptation ſhould be held out to countenance injuſtice : but in 4 
the former it would be equally impolitic that thoſe who are fre- 1 
_- quently put to expence in attending patients at a diſtance, and 
who are liable to make reparation to thoſe who may fuffer by 
their want of ſkill, ſhould not be certain of a juſt and honour- 
able reward. The regulation with regard to barriſters is founded 
on grounds of public policy, as appears by the paſſage in Tacitus, 
to which Mr. J. Blachſtone (a) refers; but they are totally in- 
applicable to the caſe of phyſicians. And in that very paſſage 


(a) 3 Bl, Com. 28,9. h 
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in Tacitus it is taken for granted that the latter were entitled to a 
remuneration, becauſe their ſituation was diſſimilar to that of 
advocates. Beſides in this caſe there is an additional reaſon why 


the plaintiff ſhould recover, as there is underſtood to be a general 


itipulated acknowledgment for a phyſician's attendance at the 


place where this tranſaction aroſe. 

Lord Kenyon, Ch. J. I remember a learned controverſy 
ſome years ago as to what deſcription of perſons were intended 
by the Medici at Rome; and it ſeemed to have been clearly eſta- 
bliſhed by Dr. Mead, that by thoſe were not meant phyſicians, but 
an inferior. degree amongſt the profeſſors of that art, ſuch as 
anſwer rather to the deſcription of ſurgeons amongſt us. But 
at all events it has been underſtood in this country that the fees 
of a phyſician are honorary, and not demandable of right. And 
it is much more for the credit and rank of that honorable body, 
and perhaps for their benefit alſo, that they ſhould be ſo con- 
ſidered. It never was yet heard of that it was neceſlary to take 
a receipt upon ſuch an occaſion. And I much doubt whether 
they themſelves would not altogether diſclaim ſuck a right as 
would place them upon a leſs reſpectable footing in ſociety than 


that which they at preſent hold. 5 
Per Curiam a Rule abſolute. 


Cu EETuAMu againſt HAMPSON. 


HIS was an adtion on the caſe againſt the defendant, who 
1 was owner of the fee, for not repairing the fences of a cloſe, 
whereby the plaintiff was damaged, &c. At the trial before 
Thomſon, B. at the laſt aſſizes for Lancaſter, it appeared that 
another perſon was tenant in poſſeſſion under the defendant; 
whereupon it was objected that the action did not he againſt 
the preſent defendant. The learned judge would not non-ſuit 
the plaintiff, and a verdi& was taken for him; but he gave leave 
to the defendant's counſel to move the Court to ſet that verdict 
aſide and to enter a non-ſuit, if they ſhould be of opinion that 
the objection was well founded. A rule miſt n bann. oo 
tained for that purpoſe laſt term, 

Law now ſhewed cauſe againſt it; contending that from all 
the old authorities it appeared that the burthen of repair lay 
upon the owner of the fee; and that the caſes which ſhew that 
the occupier - alſo is liable only prove that the ſame burthen 


+ . a | may ö 
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may be extended to him, but do not ſhew that the party i in- 
jured by the neglect to repair may not elect to take his remedy 
againſt either. Nor is any hardſhip thereby impoſed upon the 
owner; for if by his agreement wich his tenant he has reſerved 
to himſelf the burthen of repairing, it is but juſt that he ſhould 
ſuffer for his own neglect; and if he has not, he has his remedy 


over againſt his tenant, who muſt be better known to him than 


to a ſtranger. The firſt inſtance to be found of an action of this 
kind brought againſt the occupier is that of Sar againſt Rooke/by 
(a), where the preſcription was that the ſenantt and occupiert 
of the cloſe had repaired, &. There the Court ſaid, © that by 
the word - tenentes, which is conſtrued tenants, is meant the 
owners of the fee-ſimple, and by occupatores thoſe who come in 
under them; and that it is /#ficient | which rebuts the idea of its 
being necgſſary] for the plaintiff to charge the tenentes et occupatores, 
becauſe it is impoſſible that he who is a ſtranger ſhould be able 
to know and ſet forth their particular eſtates, Nc but” ſay they 
the preſcription is annexed to the 7enentes, i. e. tenants of the fee”, 
And in Roſevell v. Prior (b) an action on the caſe was maintained 
againſt the owner, who was not in poſſeſſion, for a nuiſance in 
making an erection which ſtopped ancient lights; and the 
Court held that the action lay either againſt him or the tenant in 


poſſeſſion, at the plaintiff's election. Again in Holback v. Mar- 


ner (e) two judges againſt one held the declaration in an action 
on the caſe for not repairing to be bad, becauſe the preſcription 
laid was that amnes pofſefſores of ſuch a cloſe were bound to repair, 
Ve; and the very obje&tion was becauſe the preſcription ought to 
have been laid in a tenant of the freehold, or in him who had 
the inheritance ; for that ferrarum tenentes in the old entries mean 


the owners of the fee. And the common form of declaring is 


againſt the tenants and occupiers. 
Coclell, Serjt. contra, was ſtopped by the Court. 

Lord Kenyon, Ch. J. It is clear that this action cannot be 
ſupported againſt the owner of the inheritance, when it is in the 
poſſeſſion of another perſon. It is ſo notoriouſly the duty of the 
actual occupier to repair the fences, and ſo little the duty of the 
landlord, that, without any agreement to that effect, the land- 
lord may maintain an action againſt his tenant for not ſo doing, 
upon the ground of the injury done to the inheritance. And 
deplorable indeed would be the fituation of landlords, if they 
were liable to be harraſſed with actions for the culpable neglect of 
their tenants. 


6% Salk. 335 (0) Salk, 460, (c) e. Fac. 665. 
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- which is the only one cited o 

maintained againſt the owner 
- guiſhable from the preſent; for there the owner let the premiſes 
- with the nuiſance complained of, which had been before erected 
upon them. That therefore was a misfeazance of which he him- 
ſelf had been guilty; and, ſay the Court, his demiſe affirmed 
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"ASHHURST.: J. declare of 3 opinion.. 

' BuLLER, J. With reſpect | to dhe caſe of Roſervell v. Prior, 

* action of a ſimilar nature 
of poſſeſſion, it is very diſtin- 


the continuance of the nuiſance, and therefore might be ſaid 
to be a continuation of it by himſelf. And whatever-conſtruc- 


tion the word Zenentes may bear in the old entries in real actions, 


that will not affect the preſent queſtion, which ariſes on a poſſeſ- 


ſory action on the caſe againſt a eng- doer; and the ſimple queſtion 


Fridav, 
| Jus 1 t. 


An altera- 
tion of the 
date of a bill 
of exchange, 
after accept- 


ance, where- 


' by the,pay- 
ment would 
be accelera- 
red, avoids 
the inſtru- 


ment; and no 
action can be 


afterwards 


brought upon 
it, even by an 


innocent 
holder for a 


valuable con- 


- Aideration. 
5a 3 


only in the latter capacity. 


is whether the landlord can in any ſenſe be called a wrong-doer, 


| becauſe of the neglect of his tenant to repair. 
ſuch ad ions as the preſent againſt owners are where the tenentes 


'The inſtances of 


and. occupatores were the ſame ; but the .aQion lies againſt them 


\ 


Rule abſolute (a). 


(a) Vide 2 Ld. Raym. 804. Ney 93. Latch. 206. and Rider v. Smith, ante 3 vol. 766. 


Mas rER and Others againſt MILLER. 


HE firſt count in this declaration was in the uſual form 
by the indorſees of a bill of exchange againſt the acceptor; 


it ſtated that Peel and Co. on the '20th of March 1788 drew a 
bill for 974. 105. on the defendant, payable three months after 


date to Wilkinſon and Cooke, who indorſed to the plaintiffs. The 
ſecond count ſtated the bill to have been drawn on the 26th of 
March. There were alſo four other counts, for money paid 


laid out and expended; money lent and advanced; money had 


and received; and on an account ſtated. The defendant pleaded 
the general iſſue; on the trial -of which a n verdict was 


found. 


It ſtated that Peel ark! Cor on the 26h March: 1788 drew 8 


bill on the defendant, payable 3 months after date to Millinſon 


.und Cooke, for 9741. 109. Which ſaid bill of exchange, made 


by the ſaid Peel and Co., as the fame hath been altered, accepted, 


and written upon, as hereafter mentioned, is now produced, and 
read in evidence to the ſaid jurors, and is now expreſſed in the 


words 
A grad 


Ly 
: 
* D - 
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* 
* 
* ., 
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words and figures following, to wit; © June 23d. 9741. 20%. 


Mancheſter, March 28, 1788, Three months after date pay to 
the order of Meſl's Wilkinſon and Cooke 9741. 105. received, as 
adviſed, Peel, Yates, and Co. To Mr. Cha. Miller. C. M. 
23d June 1788.“ That Peel and Co. delivered the ſaid bill to 
Wilkinſon and Cooke, which the defendant afterwards, and before 
the alteration of the bill hereinafter mentioned, accepted. That 


Wilkinſon and Cooke afterwards indorſed the ſaid bill to the plain- 


tiffs, for a valuable conſideration before that time given and 
paid by them to N/iinſon and Cooke for the ſame. That the 
ſaid bill of exchange at the time of making thereof, and at the 
time of the acceptance, and when it came to the hands of 
Wilkinſon and Cooke as aforeſaid, bore date on the 26th day of 
March 1788, the day of making the ſame. And that after it ſo 
came to, and whilſt it remained in the hands of, Wilkinſon and. 
Cooke, the ſaid date of the ſaid bill, without the authority, or 
privity, of the defendant, was altered by ſome perſon or perſons to 
the jurors aforeſaid unknown from the 26th day of March 1788, 
to the 2oth day of March 1788. That the words“ unc 23d.“ 
at the top of the bill were there inſerted to mark that it 
would become due and payable on the 23d of June next after 
the date ; and that the alteration herein before mentioned, and 
the blot upon the date of the bill of exchange, now produced and 
read in evidence, were on the bill of exchange, when it was car- 
ried to and came into the hands and poſſeſſion of the plaintiffs. 
That the bill of exchange was on the 23d of June and alſo on 
the 28th of June 1788 preſented to the defendant for payment; 
on each of which days reſpectively he refuſed to pay. The ver- 
dic alſo ſtated that the bill ſo produced to the jury and read in 
evidence was the ſame bill, upon which the plaintiffs declared 
Nc. 
This caſe was argued in Hilary term laſt by Mood for the 
plaintiffs, and Mingay for the defendant: and again on this day 
by Chambre for the plaintiffs, and Eyſtine for the defendant. 

For the plaintiffs it was contended that they were entitled, 
notwithſtanding the alteration in the bill of exchange, to re- 
cover according to the truth of the caſe, which is ſet forth in 
the ſecond count of the declaration, namely, upon a bill dated 
the 26th March; which the ſpecial verdict finds was in point 
of fact accepted by the defendant. - More eſpecially as it is 
clear that the plaintiffs are holders for a valuable conſideration, 

Vor. IV. 40 and 


321 


1791. 


— 


MasTre 


againſt 
MILLER. 


. 
— ‚ͤ———— ee ee tet ws 
— c — 5 
2 . i && r K 2 — 2 y 4 


322 


1791. 
th. 


MasTER 


againſt 
MILLISA. 


CASES IN. TRINITY TERM 


and had no concern whatever in the fraud that was ee” 0 
ſuppoſing any ſuch appeared. The only ground of objection which 
can be ſuggeſted is upon the rule of law relative to deeds, by 
which. they are abſolutely avoided, if altered even by a ſtranger 
in any material part; and upon a ſuppoſed analogy between 
thoſe inſtruments and bills of exchange. But upon inveſtigating 
the grounds on which the rule ſtands as applied to deeds, it will 
be found altogether inapplicable to bills : and, if that be ſhewn, 
the objection founded on the ſuppoſed analogy between them 
muſt fall with it. The general rule reſpecting deeds is laid down 
in Pigot's caſe (a), where moſt of the authorities are collected; 
from thence it appears, that if a deed be altered in a material 
point even by a ſtranger without the privity of the obligee, it is 


| thereby avoided; and if the alteration be made by the obligee, 


or with his privity, even in an immaterial part, it will alſo 


avoid the deed. Now that is confined merely to the caſe 


of deeds, and does not in the terms or principle of it apply to 
any other inſtruments not executed with the ſame ſolemnity. 
There are many forms requiſite to the validity of a deed, which 
were originally of great importance to mark the Galemniry and 
notoriety of the tranſaction; and on that account the grantees 


always were, and ſtill are, entitled to many privileges over the 
holders of other inſtruments. It was therefore reaſonable enough 


that the party, in whoſe poſſeſſion it was lodged, {hould on ac- 
count of it's ſuperior authenticity be bound to preſerve it en- 
tire with the ſtricteſt attention, and at the peril of loſing the 
benefit of it in the caſe of any material alteration even by a 
ſtranger. And that he is the better enabled to do from the nature 
of the inſtrument itſelf, which not being of a negotiable nature is 
not likely to meet with any mutilation, unleſs through the fraud 
or negligence of the owner ; whereas bills of exchange are ne- 
gotiable inſtruments, and are perpetually liable to accidents in the 
courſe of changing hands, from the inadvertence of thoſe by whom 
they are negotiated, without any poſſibility of their being diſcover- 
ed by innocent indorſees, who are 1gnorant of the form in which 
they were originally drawn or accepted. And the preſent is a 
ſtrong inſtance of that ; for the plaintiffs cannot be ſaid to be 
guilty of negligence in not enquiring how the blot came on the 
bill, which mere accident might have occaſioned. That the ſame 
reaſons, upon which the deciſions of the Courts upon deeds have 
been grounded, will not ſupport ſuch judgments upon bills, 


(a) 11 Co. 27. a 
: N will 
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will beſt appear by referring to the authorities themſelves. 
When a deed is pleaded, there muſt be a profert in curiam, unleſs 
as in Reed v. Brookman (a) it be loſt or deſtroyed by accident, 

which muſt however be ſtated in the pleadings. The reaſon of 
which is, that anciently the deed was actually brought into Court 
for the purpoſe of inſpection; and if, as is ſaid in 10 Co. 92. b. 
the judges found that it had been raſed or interlined in any 
material part, they adjudged it to be void. Now as that was 
the reaſon why a deed was required to be pleaded with a profert, 
and as it never was neceſſary to make a profert of a bill of 
exchange in pleading, it furniſhes a ſtrong argument that the 


reaſon applied ſolely to the caſe of deeds. So deeds, in which 


were erazures, were held void, becauſe they appeared on the face 
of them to be ſuſpicious. 13 Vin. Abr. lit. Faits 37, 38. Bro. 
Abr. Faits pl. 11. referring to 44 Ed. 3. 42. Nor could the 
ſuppoſition of fraud have been the ground on which that 
rule was founded with reſpect to deeds ; for in Moor 35. pl. 116. 


a deed which had been razed was held void, although the party 


himſelf who made it had made the erazure : which was per- 
mitting a party to avail himſelf of his own fraud. But it is 
impoſlible to contend that the rule can be carried to the ſame 
extent as to bills; nor is it denied but that if the blot here had 
been made by the acceptor himſelf, he would {till have been bound. 
In Keilw. 162. it is ſaid that if A. be bound to B. in 20/., 
and H. raze out 10/, all the bond is void, although it is for the 
advantage of the obligor, and even where an alteration in a 
deed was made by the conſent of both the parties, ſtill it was 
held to avoid it. 2 Rol. Abr. 29. letter U pl. 5. [Lord Kenyon 
obſerved that there had been deciſions to the contrary ſince.] 
Fraud could not be the principle on which thoſe caſes were 
determined; whereas it is. the only principle on which the 
Tule contended for can be held to extend to bills 'of exchange, 
but which 1s rebutted in the preſent caſe by the fats found 
in the ſpecial verdict. According to the ſame ſtrictneſs, where 
a mere miſtake was corrected in a deed, and not known by 
whom, it was held to avoid it. 2 Roll. Abr. 29. pl. 6. And 
it does not abate the force of the argument, that the law 
is relaxed in th:{ reſpects even as to deeds, for the queſ- 
tion ſtill remains,, whether at any time bills of exchange 
were conſtrued with the ſame rigor as deeds.. The principle 


(4) Ante 3 vol. 15 1. 
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1791, upon which all theſe caſes relative to deeds was founded was, 
— that nothing could work any alteration in a deed, except ano- 
Mare: ther deed of equal authenticity. And as the party, who had 
. poſſeſſion of the deed, was bound to keep it ſecurely, it might 
well be preſumed that any material alteration even by a ſtranger 
was with his connivance, or at leaſt through his culpable ne- 
glect. In many of the caſes upon the alteration of deeds, the 
form of the iſſue has weighed with the Court; as in 1 Rol. Rep. 40. 
[which is alſo cited in Pzgot's caſe, 11 Co. 27.] and Michael 
againſt Scockwith, Cro. El. 120; in both which caſes the altera- 
tion was after plea pleaded ; and on that ground the Court held 
it was {till to be conſidered as the deed of the party on non eff 
faftum. Now the form of the iſſue in actions upon deeds and 
thoſe upon bills is very different; in the one caſe, the iſſue ſimply 
is, whether it is the deed of the party, which goes to the time of 
the plea pleaded, as appears from the caſe before cited, and from 
5 Co. 119. 5. and Dy. 59: but here the iſſue is whether the 
defendant promiſed at the time of the acceptance to pay the con- 
tents, The form of the iſſue is upon his promiſe, ariſing by im- 
plication of law from the act of acceptance, which is found as a 
fact by the ſpecial verdict agreeable to the bill declared on in the 
ſecond count. And in no inſtance, where an agreement is proved 
merely as evidence of a promiſe, is the party precluded from 
ſhewing the truth of the caſe. Not only therefore the forms of 
pleading are different in the two caſes, but the deciſions which 
have been made upon deeds, from whence the rule contended 
for as to erazures and alterations is extracted, are altogether in- 
applicable to bills. The reaſons for ſuch rigorous ſtrictneſs in 
the one caſe do not exiſt in the other. On the contrary all the 
caſes upon bills have proceeded upon the moſt liberal and equi- 
table principles with reſpect to innocent holders for a valuable 
conſideration, The caſe of Minett and Gibſon (a) goes much 
further than the preſent: for there this Court, and afterwards 
the Houſe of Lords, held that it was competent to inquire into 
. circumſtances extraneous. to the bill, in order to arrive at the 
truth of the tranſaction between the parties; although ſuch 
circumſtances operated to 'eſtabliſh a different contract from 
that which appeared upon the face of the bill itſelf, Whereas 
the evidence given in this caſe, and the facts found by the 
ſpecial verdict, are in order to ſhew what the bill really was; 
which it is competent for theſe parties to do againſt whom no 


(a) Ante 3 vol. 48 1. in B. R. and 1 H. BI. 569. in Dem. Proc. 
fraud 
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fraud can be imputed, if any exiſt. If the blot had fallen 
on the paper by mere accident, it cannot be pretended that it 
would have avoided the bill; and non conſtat upon this finding 
that it did not ſo happen. Even if felony were committed by 
a third perſon, through whoſe hands the bill paſſed, although 
that party could not recover upon it himſelf, yet his crime ſhall 
not affect an innocent party, to whom the bill is indorſed or de- 
hvered for a valuable conſideration. In Miller v. Race (a), 
where a bank note had been ſtolen, and afterwards paſſed bond 
Fat to the plaintiff, it was held that he might recover it in rover 
againſt the perſon who had ſtopped it for the real owner. And 
the ſame point was held in Peacock v. Rhodes (b), where the bill 
was payable to order. Again in Price v. Neale (c), it was held 
that an acceptor, who had paid a forged bill to an innocent in- 
dorſee, could not recover back the money from him. Now if it 
be no anſwer to an action upon a bill againſt the acceptor to - 
ſhew that it was a forgery in its original making by a third 
_ perſon's having feigned the hand-writing of the drawer, {till leſs 
ought any ſubſequent attempt at forgery, even if that had 
been found which is not, ro weigh againſt an innocent holder. 
But it would have been impoſſible to have recovered in any of 
theſe caſes if the deed had been forged in any reſpect even by 
ſtrangers to it ; which ſhews that theſe ſeveral inſtruments cannot 
be governed by the ſame rules. And fo little have the forms of 
bills of exchange and notes been obſerved, when put in oppoſition 
to the truth of the tranſaction, that in Rſſell v. Lang ſtaſte (d) the 
Court held, in order to get at the juſtice of the caſe, that a perſon, 
who had indorſed his name on blank checks which he had en- 
truſted to another, was liable to an indorſee for the ſums for 
which the notes were afterwards drawn; and yet the form of 
pleading ſuppoſes the note to have been a perfect inſtrument, and 
drawn, before the indorſement. But the caſe which is moſt im- 
mediately in point to the preſent is that of Price v. Shute, E. 33 
Car. 2. in B. R. (e); there a bill was drawn payable the firſt 
of January; the perſon upon whom it was drawn accepted it 
to be paid the firſt of March; the holder upon the bill's being 
brought back to him, perceiving this enlarged acceptance, ſtruck 
out the firſt of March, and put in the firſt of January; and then 
ſent the bill to be paid, which the acceptor refuſed. Whereupon 


(a) 1 Burr. 452. (4) Dougl. 5 14. 
(5) Dougl. 633. | (e) 2 Moll, c. 10. J. 28. 
(e) 3 Burr. 1354. | 
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che payee ſtruck out the firſt of January, and put in the firſt of. 
March again. And in an action brought on this bill the queſtion” 
was, whether. theſe alterations did not deſtroy it? And it was 
ruled they did not. This cafe therefore has ſettled the doubt; | 
and having never been impeached, but on the contrary recog- 
nized as far as general opinion goes, by having been inſerted in 
every ſubſequent treatiſe upon the ſubject, it ſeems to have been 
a ed on ever ſince. And it would be highly miſchievous if the 
law were otherwiſe; for however negligent the owner of a deed 
may be ſuppoſed to be, who lets it out of his poſſeſſion, the holder 
of a bill of exchange is by the ordinary courſe of ſuch tranſactions 
obliged to truſt it even in the hands of thoſe whoſe interelt it is 
to avail themſelves of this ſort of objection. For it is moſt uſual 
for the bill to be left for acceptance, and afterwards for pay- 
ment, in the hands of the acceptor, who may be tempted to 
put ſuch a blot. on the date as may not be obſerved at the time, 
through the confidence of the parties. But even if the alteration 
ſhould be conſidered as having deſtroyed the bill, why may not 
evidence be given of its contents upon the ſame principle as 
governed the caſe of Read v. Brookman (a), where it was held 
that pleading that a deed is loſt by time and accident ſuperſedes + 
the neceſlity of a profert. But at any rate the plaintiffs are entitled 
to recover on the general counts for money paid, and money had 
and received, on the authority of Tatleck v. Harris (b); for though 
it is not expreſsly ſtated that ſo much money was received by the 
defendant, yet that is a neceſſary inference from the fact of ac- 
ceptance which is found. | 
For the defendant it was contended, that the broad principle of 
law was, that any alteration of a written inſtrument in a material 
part thereof avoided ſuch inſtrument ; and that the rule was not ; 
merely confined to deeds, though it happened that the illuſtration 
of it was to be found among the old caſes upon deeds only, 
becauſe formerly moſt written undertakings and obligations were 
in that form. This principle of law was founded in ſound ſenſe ; 
it was calculated to prevent fraud, and deter men from tampering 
with written ſecurities : and it would be directly repugnant to 
the policy of ſuch a law to permit the holder of a bill ro attempt 
a fraud of this kind with impunity ; which would be the caſe, if, 
after being detected in the attempt, he were not to be in a worſe 
ſituation than he was before. If any difference were to be made 
between bills of exchange and deeds, it ſhou d rather be to en- 


(a) Ante vol. 151. (6) Ame 3 vol. 174. 
| Force 
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Force the rule with greater ſtrictneſs as to the former; for it 
would be ſtrange that, becauſe they were more open to fraud 
from the circumſtance of paſſing through many hands, the law 
ſhould relax and open a wider door to it than in the caſe of deeds, 
where fraud was not ſo likely to be practiſed. The principle 
laid down in Pzgot's caſe (a) is not diſputed, as applied to deeds, 
But the firſt anſwer attempted to be given is, that the rule as to 
deeds is ſui generis, and does not extend to other inſtruments of 
an inferior nature, becauſe it ariſes from the ſolemn ſanction at- 
tending the execution of inſtruments under ſeal. As to this it is 
ſufficient to ſay that no ſuch reaſon is ſuggeſted in any of the 
books: but the rule ſtands upon the broad ground of policy, 
which applies at leaſt as ſtrongly to bills as to deeds, for the 
reaſon above given. Then it is ſaid that there is a material 
diſtinction between the ſeveral iſſues in the two caſes, But the 
difterence 1s more in words than in ſenſe ; the ſubſtance of the. 
iſſue in both caſes is, whether in point of law the party be liable 
to anſwer upon the inſtrument declared on; and therefore any 
matter which either avoids it ab initio, or goes in diſcharge of it, 
may be ſthewn as much in the one caſe as in the other. Upon 
non et factum the queſtion is, whether in law the deed produced 
in evidence be the deed of the party; ſo on non afſumpfit the 


queſtion is, whether the bill given in evidencete in point of law 


the bill accepted by the defendant ; becauſe the promiſe only 


ariſes by implication of law upon proof of the acceptance of the 
identical bill accepted, and given in evidence. Now neither of 
the counts in the declaration was proved by the facts found. For 
in the firſt count the bill is dated the 2oth of March; but as 
there 1s no evidence of the defendant's having accepted ſuch a 
bill, of courſe the plaintiffs are not entitled to recover on that count. 
Neither can they recover on the 2d.; becauſe though it 1s found 
that he accepted a bill dated the 26th of March, as there 
ſtated, yet inaſmuch as the bill ſtated to have been produced 
in evidence to the jury is dated the 2oth, of courſe the evidence 
did not ſupport the count. With reſpect to the caſes cited of 


bills of exchange having been always conſtrued by the moſt 


liberal principles, and particularly in the caſe of Minet v. Gibſon, 

the ſame anſwer may be given to all of them, which 1s, that fo 

far from the original contracts having been attempted to be al- 

tered, all thoſe actions were brought in order to enforce the ob- 

ſervance of them in their genuine meaning againſt the party, who, 
RY (a) 11 Co. 27. | ü 
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in the latter caſe particularly, endeavoured by a trick to evade 
the contract. Whereas here the contract has been ſubſtan- 
tially altered by the parties who endeavour to enforce it; or at 
leaſt by thoſe whom they repreſent, and from whom they derive 
title. Then the caſe in Molloy of Price v. Sbute is chiefly re- 
lied on by the plaintiffs, to which ſeveral anſwers may be 
given. Firſt, the authenticity of it may be queſtioned ; for it 
is not to be found in any reports, although there are ſeveral con- 
temporaneous reporters of that period. In the next place, the 
bill as originally drawn was not altered upon the face of it; and 
therefore, as againſt all other perſons at leaſt than the acceptor, 
it might ſtill be enforced. But principally it does not appear but 
that the action was brought againſt the drawer, who, as the ac- 
ceptor had not accepted it according to the tenor of the bill, was 
clearly liable; as the payee was not bound to abide by the en- 
larged acceptance, but might conſider it as no acceptance at all. 
Then if this bill be void for this fraud, no evidence could be given 
to prove its' contents as in the caſe of a deed loſt; becauſe in that 
there is no fraud. But even if any other evidence might have been 
given, it is ſufficient to ſay that in this caſe there was none. And 
as to the common counts; if the general principle of law con- 
tended for applies to bills of exchange, it will prevent the plain- 
tiffs from recovering in any other ſhape. Beſides which, it is not 
ſtated that the defendant has received any conſideration, upon 


which ground the caſe of Tatlock v. Harris was decided. 
In reply, it was urged that the iſſue was not whether the de- 


fendant had accepted this bill in the ſtate in which it was ſhewn 
to the jury; but whether he had promiſed to pay in conſequence 
of having accepted a bill dated the 26th March, drawn by c; 
and thoſe facts being found, the promiſe neceſſarily ariſes. It 
zs ſaid that the policy of the law will extend the ſame rule to 
the avoidance of bills of exchange which have been altered, as to 
deeds ; becauſe there is even greater reaſon to guard againſt 
fraudulent alterations in the former than in the latter cafe. To 
which it may be anſwered that the foundation of the rule fails 
in this caſe; for no fraud is found, and none can be pre- 
ſumed: and it is admitted that if the blot had been made by 
accident, it would not have avoided the bill; and nothing 
is ſtated to ſhew that it was not done by accident. Beſides, 
the policy of the law is equally urgent in favor of the 
plaintiffs; it being equally politic to compel a performance 
of honeſt engagements. Here the defendant is only requir- 

ed to do that which in fact and in law he has promiſed to 
3 . do, 


: 
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do. And if he be not hable on this contract, he will be protected 3 


in with-holding payment of that money which he has received, 
and which by the nature of his engagement he undertook to 


repay. No anſwer has been given to the caſe cited from Molloy: 


for though the caſe is not reported in any otlier book, it bears 
every mark of authenticity, by noting the names of the parties, the 
Court in which it was determined, and tHe time of the deciſion; 


and it has been adopted by ſubſequent writers on the ſame ſub- 


jet. Again, the alteration there was full as important as this, for 
it equally terided to accelerate the day of payment ; and laſtly, it 
is not denied but that the action might have been maintained 
on the bill againſt any other perſon than the acceptor ; which is 
an admiſſion that the policy of the law does not attach ſo as to 
avoid ſuch inſtruments upon any alteration, for otherwiſe it 
would have avoided the bill againſt all parties. 

Lord KENVON, Ch. J. The queſtion is not whether or not 
another action may not be framed to give the plaintiffs ſome 
remedy, but whether this action can be ſuſtained by theſe par- 


ties on chis inſtrument. For the inſtrument is the only mean 


by which they can derive a right of action. The right of action, 
which ſubſiſted in favor of Wilkinſon and Cooke, could not be 
transferred to the plaintiffs in any other mode than this, in- 


aſmuch as a choſe in adtion is not aſſignable at law. No caſe, it is 
true, has been cited either on one ſide or the other, except that in 
Molloy, of which I ſhall take notice hereafter, that decides the 


queſtion before us in the identical caſe of a bill of exchange. But 
caſes and principles have been cited at the bar, which in point of 
law as well as policy ought to be applied to this caſe. That 
the alteration in this inſtrument would have avoided it, if it 
had been a deed, no perſon can doubt. And why in point of 
policy, would it have had that effect in a deed? Becauſe no 
man ſhall be permitted to take the chance of committing a fraud, 
without running any riſk of loſing by the event, when it is 
detected. At the time when the caſes cited, of deeds, were de- 
termined, forgery was only a miſdemeanor : now the puniſh- 
ment of the law might well have been conſidered as too little, 
unleſs the deed alſo were avoided ; and therefore the penalty 
for committing ſuch an offence was compounded of thoſe two 
circumſtances, the puniſhment for the miſdemeanor, and the 
avoidance of the deed. And though the puniſhment has been 


ſince increaſed, the principle ſtill remains the fame. I lay out 


of my conſideration all the caſes, where the alteration was made 
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ME e For here it is ſtated that this alteration was made 
while the bill was in the poſſeſſion of Wilkin/on and Cooke, who 
were then entitled to the amount of it; and from whom the 
plaintiffs derive title: and it was for their advantage (whether 
more or leſs is immaterial here) to accelerate the day of pay - 
ment, which in this commercial country is of the utmoſt im- 
-portance. The caſes cited, which were all of deeds, were de- 
.cifions which applied to and embraced:the ſimplicity of all the 
tranſactions at that time; for at that time almoſt all written 
-engagements were by deed only. Therefore . thoſe . deciſions, 
which were indeed confined to deeds, applied to the then ſtate 
of affairs: but they eſtabliſh this principle, that all written in- 


 ftruments, which were altered .or eraſed, ſhould .be thereby 


avoided. Then let us ſee whether the policy of the law, and 
ſome later caſes, do not extend this doctrine farther than to the 


caſe of deeds. It is of the greateſt importance that theſe inſtru- 


ments, which are circulated throughout Europe, ſhould be kept 
with the utmoſt purity, and that the ſanctions to preſerve them 
from fraud ſhould not be leſſened. It was doubted ſo lately as 
in the reign of George the Firſt (a), in Ward's caſe, whether 
forgery could be committed in any inſtrument leſs than a deed, 


or other inſtrument of the like authentic nature; and it might 
equally have been decided there that, as none of the preced- 
ing determinations extended to that caſe, the policy of the 
law ſhould not be extended to it. But it was there held that the 
principle extended to other inſtruments as well as to deeds; and 
that the law. went as far as the policy. It is on the ſame rea- 


ſoning that I have formed my opinion in the preſent caſe. The 
caſe cited from Molloy indeed at. firſt. made a different impreſſion 


on my mind: but on looking ever it with great attention, I 


think it is not applicable to this caſe. No alteration was there 
made on the bill itſelf; but the party, to whom it was directed, 


accepted it as Payable at a different time, and afterwards the 
payee ſtruck out the enlarged acceptance; and, on the acceptor 


refuſing to pay, it is ſaid that an action was maintained on the 
bill. But it does not ſay againſt whom the action was brought; 


and it could not have been brought againſt the acceptor, whoſe 
acceptance was ſtruck out by the party himſelf ho brought the 
action. Taking that caſe in the words of it © that the alterations 


did not deſtroy the bill”, it does not affect this caſe: not an iota 


of the bill itſelf was altered; but on the perſon, to whom the 
bill was directed, refuſing to accept che bill as it was originally 


(a) 2 Sir. 747. and 2 Lord 4585 1461. 
As. 
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| denwn; the holder 


Yrted to the drawer. Then it was con- 


. abr wp Hun as intended in this caſe; at leaſt that 


none is found: but I think that, if it had been done by ac- 
cident, that ſhould have been found, to excuſe the party, as in 
one of the caſes, where the ſeal of the deed was torn off by an 
infant. With reſpect to the argument drawn from the form of 
the plea, it goes the length of ſaying that a defendant is liable, 
on non-aſſumpfit, if at any time he has made a promiſe, notwith- 
ſtanding a ſubſequent payment: but the queſtion is whether or 
not the defendant promiſed in the form ſtated in the decla- 
ration; and the . ſubſtance of that plea is that according to 
that form he is not bound by law to pay. On the whole 
therefore, I am of opinion that this falſification of the inſtrument 
has avoided-it ; and that, whatever other remedy the plaintiffs 
may have, they cannot recover on this bill of exchange. 

— A$HHURST, J. It ſeems admitted that, if this had been a 
deed, the alteration would have vitiated it. Now I cannot ſee 
any reaſon why the principle, on which a deed would have 
been avoided, ſhould not extend to the caſe of a bill of exchange. 
All written contracts, whether by deed or not, are intended to be 
ſtanding evidence againſt the parties entering into them. There 
is no magic in parchment, or in wax. And a bill of exchange, 
though not a deed, is evidence of a contract, as much as a deed ; 
and the principle to be extracted from the caſes cited is that 
any alteration avoids the contract. If indeed the plaintiffs, 
who are innocent holders of this bill, have been defrauded 
of their money, they may recover it back in another form of 
action: but I chink they cannot recover upon this inſtrument, 
. which I confider to be a nullity. It is found by the verdict 


that che alteration was made while the bill was in the poſ- 


ſeſſion of Milligſn and Cooke; and it certainly was for their 
advantage, becauſe it accelerated the day of payment. Now, 
upon : theſe facts, the jury would perhaps have been war- 
-ranted in finding that the alteration was made by them ; at all 
events it was their buſineſs to preſerve the bill ha any 
_ alteration. If Willinſon and Cooke had brought this action, they 
clearly could not have recovered, becauſe they muſt ſuffer for 
arly alteration of the bill while it was in their cuſtody : then if 
the objection would have prevailed in an action brought by them, 
it muſt alſo hold with regard to the plaintiffs, who derive title 
under them. For.wherever. a party takes a bill under ſuch ſuſ- 
iſpicious circumſtances appearing on the face of it, it is his duty 
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to enquire how the alteration” was made; he takes it at his riſk, 
and muſt take at ſubject to the ſame object ion as lay againſt the 
party from whom he received it. Upon the whole, there ſeems to 


be no difference between deeds and bills of exchange i in this re- 


ſpe in favour of the latter: but, on the contrary, if there be 
any difference, the objection ought to prevail with greater force 
in the latter than in the former; for it is more particularly neceſ- 
ſary that bills of exchange, which are daily circulated from hand 
to hand ſhould be preſerved with greater purity than deeds, Which 
do not paſs in circulation. It would be extremely dangerous to 
permit the party to recover on a bill as it was originally drawn, 
after an attempt to commit a fraud, by accelerating the time of 
payment. For theſe reaſons, therefore, I concur in wean with 
my Lord. | 
BULLER, J. In a caſe dredfiancel as the preſent is, in which 
it 18 apparent, as found, and has been proved beyond all doubt, 


that the biil of exchange in queſtion was given for a full and-yalu- 
able conſideration, that the plaintiffs are honeſt and innocent hold- 


ers of it, and that the defendant has the amount of the bill in his 
hands, it is aſtoniſhing to me that a jury of merchants ſhould | 
heſitate a moment in finding a verdict generally for the plaintiffs, 
more eſpecially as I underſtand it was left to them by the chief 


Juſtice to read the bill as it undoubtedly was drawn, and by that 


mean to put an end to the queſtion at once. It was rightly fo 


left to the jury by his Lordſhip ; for that was in furtherance of 


the juſtice of the caſe, and it tended to prevent expence, litigation, 
and delay, which are death to trade. That the defendant cannot 
be ſuffered to pocket the money for which this bill was drawn, 
or to enable the drawer to do ſo, but that ſooner or later, pro- 
vided a bankruptcy do not intervene, it muſt be paid, I pre- 
ſame no man will doubt. The drawer has received the value, 
the plaintiffs have . paid it, and the defendant has it in 


his hands. On this ſhort ſtatement, every one who hears me 


muſt anticipate me in faying that the defendant muſt pay it. 
Nay if actual forgery had been committed, the defendant could 
not be permitted to retain the money; he muſt not get ,goo/. by 
the crime of another: but in ſuch a caſe, I agree it would be dif- 
ficult to ſuſtain the preſent or any action for the money till ſome 
thing further had happened than has yet been done. The law, 
proceeding on principles of public policy, has wiſely ſaid, that 
where a caſe amounts to felony, you ſhall not recover againſt the 


felon in a civil action. But that rule does not appear by any 


printed 


IN THE THIRTY-FIRST YEAR OF GEORGE M. 
printed authority to have been extended beyond actions of treſ- 
paſs or tort, in which it is ſaid that the treſpaſs is merged in 


the felony. That is a rule of law calculated to bring offenders to : 


juſtice.” But whether that rule extend to any caſe after the 
offender is brought to juſtice, or whether at any time it may be 
reſorted to in an action between perſons: guilty of no crime, are 


queſtions upon which I have formed no opinion, becauſe this 


caſe does not require it. Upon this ſpecial verdict there is no 
foundation for ſaying that any one has been guilty of forgery, 
Nor even of a fraud, as it ſtrikes my mind. - Fraud or felony is 
not to be preſumed ; and unleſs it be found by the jury, the 
Court cannot imply it. Minet v. Gib/on is a moſt deciſive autho- 
Tity for that propoſition, if any be wanted; and I do not think 
there is any foundation for the diſtinction attempted to be taken 
between that caſe and the preſent. It has been contended that 
the party there recovered becauſe the nature of the obligation 
was not altered; but the determination did not proceed entirely 

on that ground, but on this, that according to the true intent 
and meaning of the parties the bill was intended to be made pay- 
able to bearer: So here the plaintiffs do not attempt to enforce 
the contract contrary to the terms of it, but according to that 
form by which the defendant originally conſented to be bound, 
as ſtated in the ſecond count. The ſpecial verdict finds that 
Peele and Co. on 26th March 1788 drew a bill of exchange on 
the defendant for 974. 10s. payable to Wilkinſon and Co., which 
bill, as the ſame has been altered, accepted, and written upon, is 
ſet out in hæc verba. Upon the fac ſimile copy of the bill ſer ont 
in the verdict, there appears to be a blot over the date; and the 
jury have thought fit to read it, as it now ſtands, the 2oth. I muſt 
confeſs I ſhould never have read it ſo; for ſeeing that there was 
ſome thing above the figure o, that is the laſt reading which I 
ſhould have given to it. I ſhould have ſaid on the face of 
the bill, this muſt have been either a 6 or an 8; it could 
not have been 8, becauſe the o is as high as the 2, and there- 
fore it muſt be a 6. But the jury have found no difficulty in 


laying that it was a 6; and I will examine preſently whether 


there be any objection to let-it remain as a 6. The verdict fur- 
ther finds that the defendant before any alteration of the bill ac- 
cepted it; and Wilkinſon and Co. indorſed it to the plaintiffs, who 
paid a valuable conſideration for it. Then it is ſtated that whilſt 
the bill was in the hands of Wilkinſon and Cooke, the date with- 
out the authority of the defendant was altered by perſons un- 
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known from the 26th to the 2oth of March. They further find 


chat the words 23d of June were inſerted at the top of the bill, 


to mark that the bill would then become due; and that the. 
alteration and the blot were on the bill when it was delivered to 
the plaintiffs, This is the full ſubſtance of the ſpecial verdict ; 
and there 1s neither forgery, felony, or fraud, found or ſuppoſed 
by the jury; we therefore can neither intend or infer it. The 
verdict amounts only to ſaying there is a blot on the bill, but 
how it came there we don't know; and we beg to aſk the Court 
whether the circumſtance of a blot being on the bill which we 


cannot account for, makes the bill void. Provided I have accu- 


rately ſtated the queſtion, ſurely ſuch a verdi is without prece- 
dent. Suppoſe a child had torn out a bit of the bill on which 
the top of the 6 was written, 1s the holder of the bill to loſe his 
9741; or is the defendant to get 9794/7. by ſuch an accident? 
But to decide whether I have accurately ſtated the queſtion in the 


cauſe, it is neceſſary to examine the words of the ſpecial verdict 


minutely, and by degrees. The jury have ſaid that the bill was 
altered. The word altered may raiſe a ſuſpicion and alarm in 
our minds ; but let not our judgment be run away with by a 
word, without examining the true ſenſe and meaning of it, as it 
1s uſed in the place where we find it. How was it altered, what 
is the alteration, when was it made, and for what purpoſe? The 
jury have ſaid it was altered by means of putting a blot over 
the date ; but by whom or when that was done we don't know, 
further than that it was done whilſt the bill was in the poſſeſſion 
of Wilkinſon and Cooke; but we do not find that it was done for any 
bad purpoſe, or with any improper view whatever. Upon this 
finding the Court are bound to ſay it was done innocently. But 


the jury have alſo ſaid that © June 23d” was inſerted at the top of 
the bill to mark when the bill would become due. When and 


by whom was that done? The jury have not ſaid one word upon 
the ſubject. Was that done even during any part of the time 
whilſt the bill was in the poſſeſſion of Wilkinſon and Coole? No. 
It is conſiſtent with the finding that the plaintifts, who are found 
to be bond fide holders of the bill, upon reading the date to be 
the 20th, and calculating the time which it had to run from that 
date, put down June 25d” with the moſt perfect innocence, 
If the bill had been originally dated on the 2oth, the 23d June 
would have been the true time of payment. But admitting that a 


wrong date had been put down, as denoting the time of payment, 


is there any caſe or authority which ſays that that circumſtance 
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| ſhall render the bill void? Every bill which has been negotiated 
within the memory of man 1s marked by ſome holder or another 
with the day when it will become or is ſuppoſed to become 
due. That in ſome ſenſe of the word is an alteration ; for it 
makes an addition to the bill, which was not there when it was 
drawn or accepted. But was it done fraudulently ? The anſwer 
is, it was not, and therefore it is of no avail. So here the jury 
have not ſaid it was done fraudulently, and therefore it affords 
no objetion. When the jury have ſtated what the alteration is, 
and how it was made, namely, by making a blot, and have 
fixed no ſiniſter or umproper motive for ſo doing, it is the ſame as 
if they had ſaid only © here is a blot on the bill”. Suppoſe the 
jury had ſaid in few words that this bill was drawn, indorſed, 
and accepted by the defendant, as the plaintiffs allege, but here 
is a blot upon it which makes the date look like the 2oth, inſtead 
of the 26th. The true anſwer would have been, blot out the blot 
by your own underſtanding and conviction, and pronounce your 
verdict according to the truth of the caſe. It was nobly ſaid in 
another place (I heard it with pleaſure, and thought it becoming 
the dignity of the perſon who pronounced it, and the place in 
which it was pronounced)“ That the law is beſt applied, when 
« jt is ſubſervient to the honeſty of the caſe. And if there be any 
&« rule of law which ſays you cannot recover on any inſtrument 
but according to the terms of it, forlorn would be the caſe of 
<« plainuffs. By the temperate rules of the law we muſt ſquare 
our conduct.“ The honeſty of the plaintiffs' caſe has been queſ- 
tioned by no one; and therefore I ſhould imagine the wiſhes of 
us all would have been in favour of their claim, provided we are 
not bound down by ſome ſtubborn rule of law to decide againſt 
them. Here again LI muſt beg leave to reſort to what was forcibly 
ſaid in another place, upon a ſimilar ſubject, and which I ſhall 
do as nearly in the words which paſſed at the time as I can; 
becauſe they carried conviction to my mind ; becauſe they contain 
my exact ſentiments ; and becauſe they are more emphatical than 
any which I could ſubſtitute in the place of them. The 


« queſtion lit was faid) i is whether there == any rule of law ſo thn 


te the queſtion of bee untouched. If a bill be forged the ac- 
„ ceptor is bound.” Speaking of the caſe of Stone againſt Freeland, 


it was Lid, „if any one ſay that caſe is not law, let him ſhew 
” "way 
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* why it is not ſo. Judges can only look to former deciſions. This 


« has been a rule in the commercial world above 20 years.” 

This reaſoning ſeems to me to be ſound, and deciſive, if it ap- 
ply to the preſent caſe: and to prove that it does apply, I 
need only quore the caſe mentioned at the bar of Price againſt 
Shute, reported in Beater Lex Mercat. tit. Bill of Exchange, pl. 
222. and Moll. 109, There a bill was payable 1ſt January, 


and the perſon to whom it was directed accepted it to pay on 
the firſt of March, with which the ſervant returned to his 


maſter, who perceiving this enlarged acceptance ſtruck out the 
firſt of March, and put in the firſt of January, and at that time 
ſent the bill for payment, which the acceptor refuſed ; where- 
upon the poſſeſſor ſtruck out the firſt of Januar, and inſerted the 
firſt of March again. In an action brought on this bill the 
queſtion was, whether theſe alterations did not deſtroy the bill ; 
and ruled by Lord Ch. J. Pemberton, that they did not. Now on 
reading this caſe, I cannot conſider it in any other light than as an 
action brought againſt the acceptor ; for it only ſtates what paſled 
between thoſe parties. Here then 1s a rule, which has prevailed 
in the commercial world for 110 years; it ſtand uncontradiq ed 
and unimpeached; it was decided by great authority; and, as I 
take it, on deliberation. For when it is ſaid to have been in B. 

R. that muſt either have been in this Court, or on a caſe ſaved by 
Ch. J. Pemberton for his own opinion; which was a common way 
of proceeding in thoſe days. In that caſe the term alteration is 


_ uſed, and therefore we need not be frightened or alarmed at that 


word. The effect of the alteration was to accelerate the pay- 
ment; ſo it is here. But in one reſpect that caſe goes be- 
yond the preſent ; for there the alteration was made by the plain- 
tiff himſelf ; here it was not. It is true in that caſe, when the 
plaintiff found he could not receive the money on the firſt of 
January, he altered it back to the firſt of March: but if the firſt 
alteration vitiated the bill, no ſubſequent alteration could ſet 
it up again againſt the acceptor, without his conſent. Here 
the plaintiffs have not re- altered the bill; but they have ated 
a more honeſt part; they have left the bill as it was to ſpeak for 


itſelf; but they have treated it as a bill of the 26th of March; they 


have proved that it was a bill of the 26th of March; they demand- 
ed payment according to that date; and the jury have found all 
theſe facts to be true. And it is material to conſider what was 
the iſſue joined between the parties; for there is a great deal of 
difference between the plea of non gi factum and the preſent ; here 
the queſtion is, whether the drawer made ſuch a bill, and whe- 

t ther 
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Ther the defendant accepted it: and this is found by the jury. 
Then the caſe of Price v. Shute, in ſenſe and ſubſtance, is a direct 
authority in point with the preſent ; though it vary in a minute 
and immaterial circumſtance. The plaintiffs in treating the bill, 
and making a demand as they have done, ſeem to have followed 
the ſober advice and directions given by Beawes in pl. 190; 
where he ſays, he that is poſſeſſor of a bill, which only ſays pay, 
without mentioning the time when, or that is without a date, or 
not clearly and legibly avritten, payable ſome time after date, &c, 
ſo that the certain preciſe time of payment cannot be calculated 
or known, mult be very circumſpect, and demand the money 
whenever there is any probable appearance of the time being 
completed that was intended for its payment; or that he can 
demonſtrate any circumſtance that may determine it, or make it 
likely when it ſhall be paid. It is impoſſible that this writer 
could have ſuppoſed that the bill was rendered void by any blot, 
-obliteration, or eraſure ; on the contrary he tells you that it muſt 
be demanded in time, and that you may make out by circum- 
ſtances or other evidence when it was, or was likely to be, pay- 
able. That has been made out by evidence in the preſent caſe. 


Upon <his head I ſhall only add one authority more, which is 


:Carth. 460; where. a bill was accepted after the day of payment 
was elapſed. It was objected that it was impoſſible in ſuch a 
caſe for the defendant to pay according to the tenor of the bill, 
and therefore the declaration was bad: but the Court held it 
good, and ſaid the effect of the bill was the payment of the 
money, and not the day of payment. So here the defendant, 
having accepted this bill, whatever may be the conſtruction 
as to the date, muſt pay the money. I hold that in this caſe 
there is no fraud either expreſs or implied; and that as the 
plaintiffs have proved that they gave a valuable conſideration 
For the bill, and that it was indorſed to them by thoſe through 
whoſe hands it paſſed, their caſe is open to no objection what- 
ever. But I will ſuppoſe for a moment, though the caſe do 
not warrant it, that Wilkinſon and Cooke did mean a fraud; ſtill I 
am of opinion that would not affect the caſe between the plain- 
tiffs and the defendant. It is a common ſaying in our law books 
that fraud vitiates every thing. I do net quarrel with the phraſe, 
or mean in the ſmalleſt degree to impeach the various caſes 
which have been founded on the proof of fraud. But ſtill we 
muſt recolle&, that the principle which I have mentioned is al- 


ways applied ad hominem, He who is guilty of a fraud ſhall 
Vor. IV. 48 never 


337 
1791. 


— 
MasTER 


againſt 
MirLEX. 


ö 


- 


— — —_ 
— —— ͤꝓ—-.i 
pt 2 — 


—_— _— 5 

—— — 2 
— 

= < 


* — 


= — P — I — . — 
— — FX =» - — 
pn r = — tos = — _ m 
"I * — AT — — — 2 * * 
** . EE = — — 3-5 — — == — 2 — . — n * 
— 5 => > X 4 — 


— 
* 7 
— 
- > Wir C . 
a> 


a. — — +. . 
r 


r* 8 
— Wes - 


— 


© © CASES IN TRINITY TERM 


never be permitted to avail himſelf of it; and if a contract 
founded in fraud be queſtioned between the parties to that con- 
traci, I agree, that as againſt the perſon who has committed the 
fraud, and who endeavours to avail himſelf of it, the contract 
{hall be conſidered as null and void. But there is no caſe in 
which a fraud intended by one man ſhall overturn a fair and 
bond fide contract between two others. Even as between the 
parties themſelves we muſt not forget the figurative language 


of Lord Ch. J. Wilmot, who ſaid © that the ſtatute law is like 


a tyrant ; where he comes, he makes all void: but the com- 


mon law is like a nurſing father, and makes void only that part 


where the fault is, and preſerves the reſt.” 2 Wi. 351. If an 
alteration be made to effect a fraud, the altcration ſhall be laid 
out of the queſtion ; but ſtill the contract ſhall exiſt to its 
original and its honeſt purpoſe, and ſhall be carried into exe- 
cution as if the fraud had never exiſted. A caſe ſomewhat 
ſimilar to this is to be found in the book which I have before 
quoted, and which though not a binding legal authority, yet, 
where its propoſitions are founded on practice and good ſenſe, is 
deſerving of ſome attention. Beawves, tif. Bill of Exchange, 
bl. 132. ſays, where the poſſeſſor of a bill payable to his order 
fails, and to defraud his creditors indorſes it to another, who 
negotiates it, and effectually receives the value, indorſing it again 
to a third ©, and though the creditors having diſcovered the 
fraud oppoſe it, yet the acceptant muſt pay it to him who 
comes to receive it, on proof that he paid the real value for it. 
But it has been contended that there is an analogy between bills of 
exchange and deeds, and that in the caſe of deeds any erazure or 
alteration will avoid the deed. In anſwer to this, firſt, I deny the 
analogy between bills of exchange and deeds; and there is no 
authority to ſupport it. In the caſe of deeds, there muſt be a 
profert ; and as we learn from 10 Co. 92. 6. in ancient times 
the- judges pronounced upon view of the deed, though Lord 
Coke ſays that practice was afterwards altered. But there never 
is a profert of a bill of exchange; the judges cannot determine 
on a view of that; but it muſt be left to a jury to decide 
upon the whole of the evidence, according to the truth of the 
caſe. Again, in the caſes of joint and ſeveral bonds the objection 
was founded on its being a ſubſtantial injury to the defendant ; 
for if it were conſidered as a ſole bond, the defendant would 
be anſwerable for the whole debt: but if it were a joint 
bond, he would be liable to only half or other proportionable 


4 part 
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part of it. So far in thoſe days did the Court look into the 
equity of the caſe. But the blot on this bill is no injury to the 
defendant ; he is not liable to pay till the bill became due, com- 
puting the time from the original date; then he muſt pay it; 
he alone is liable; and he never can be charged a ſecond time 
on the bill. 2dly, It is not univerſally true that a deed is de- 
ſtroyed by an alteration, or by tearing off the ſeal. In Palm. 
403. a deed which had erazures in it, and from which the 
1cal was torn, was held good; it appearing that the ſeal was torn 
off by a little boy. So in any caſe where the ſeal is torn off 
by accident after plea pleaded, as appears by the cates quoted by 
the plaintifts* counſel, And in theſe days, I think even if the 
ſeal were torn oft before the action brought, there would be no 
difficulty in framing a declaration, which would obviate every 
doubt upon that point, by ſtating the truth of the caſe. The 
difficulty, which aroſe in the old caſes, depended very much on 
the technical forms of pleading applicable to deeds alone. The 
plaintiff made a profert of the deed under ſeal, which he {tull 
mult do, unleſs he can allege a ſufficient ground for excuſing 
it: when that is done, the deed or the profert muſt agree with 
that ſtated in the declaration, or the plaintiff fails. But a profert 
of a deed without a ſeal will not ſupport the allegation of a deed 
with a ſeal. For theſe reaſons I am of opinion that the plaintiffs 
are entitled to judgment on the 2d count, which 1s drawn upon 
the bill, ſtating it to bear date the 26th March. 

But Graces there could be any doubt on this part of the 
caſe, I am alſo of opinion that the plaintiffs are entitled to their 
judgment on either of the two counts for money paid, or for 


money had and received. Here it is material to recall to our 


minds the facts found by the verdict. The bill produced to 
the jury was drawn for value, and was accepted by the defen- 
dant. He is not found to have no effects of the drawer's in 
His hands; and his accepting the bill imports, and is at the leaſt 
primd facie evidence, that he had, and on this verdict he muſt be 
taken to have, the amount in his hands. In Burr. 1675, Afton, }. 
ſaid, it is an admiſſion of effects. By his acceptance he gave 
Faith to the bill; and the plaintiffs giving credit to that fact have 
actually paid the value of the bill on receiving it. On this caſe 
the money paid by the plaintiffs is money paid for the uſe of the 
defendant ; for the money was advanced on the credit of the 
defendant, and in conſequence of his undertaking to pay the 
bill. Again, the money in the defendant's hands 1s ſo much 

money 
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CASES IN TRINITY TERM 
money received by him for the uſe of the plaintiffs, who were 
holders of the bill when 'it became due. The defendant has 
got that money in his pocket, which in juſtice and conſcience 
the plaintiffs ought to have, and therefore they are entitled to 
recover it in an action for money had and received. 

In anſwer to this, it was in the laſt term ſuggeſted for con- 
ſideration, whether this bill after the alteration were not a choſe in 
action, which could not be aſſigned? It is laid down in our old 
books that for avoiding maintenance a choſe in action cannot be 
aſſigned, or granted over, to another. Co. Lit. 214. a. 266. a. 
2 Roll. Ay. I. 40. The good ſenſe of that rule ſeems to me to be 
very queſtionable; and in early as well as modern times it has been 
fo explained away, that it remains at moſt only an objection to 
the form of the action in any caſe. In 2 Roll. Abr. 45. & 46. it 
is admitted that an obligation or other deed may be granted, ſo 
that the writing paſles ; but it is ſaid that the grantee cannot ſue 
for it in his own name. If a third perſon be permitted to acquire 
the intereſt in a thing, whether he is to bring the action in 
his own name, -or in the name of the grantor, does not ſeem 
to me to affect the queſtion of maintenance. It is curious and 
not altogether uſeleſs to ſee how the dodrine of mainte- 
nance has from time to time been received in Weſtminſter 
Hall. At one time not only he who laid out money to aſſiſt 
another in his cauſe, but he that by his friend{hip or intereſt 
ſaved him an expence which he would otherwiſe be put to, 
was held guilty of maintenance. Bro. tt, Maintenance 7. 14. 
17, c. Nay if he officiouſly gave evidence, it was maintenance; 
ſo that he muſt have had a /ubpezna or ſuppreſs the truth. That 
ſuch doctine repugnant to every honeſt feeling of the human 
heart ſhould be ſoon laid afide muſt be expected. Accordingly 
a variety of exceptions were ſoon made; and amongſt others it 
was held, that if a perſon has any intereſt in the thing in diſ- 
pute, though on contingency only, he may lawfully maintain an 
action on it. 2 Roll. Abr. 115. But in the midſt of all theſe 
dodtrines on maintenance, there was one caſe in which the 
courts of law allowed of an aſſignment of a choſe in aclion, and 
that was in the caſe of the Crewn ; for the Courts did not feel 
themſelves bold enough to tie up the property of the crown, or 
to prevent that from being transferred. 3 Leon. 198. 2 Cro. 180. 
Courts of equity from the earlieſt times thought the doctrine too 
.abſurd for them to adopt; and therefore they always acted in 
Airect contradiction to it. And we ſhall ſoon ſee that courts of - 


lav 
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law alſo altered their language on the ſubject very much. In 
12 Mod. 554. The Court ſpeak of an aſſignment of an appren- 


tice, or an alignment of a bond, as things which are good be- 


teen the parties; and to which they muſt give their ſanction, 
and act upon. So an aſſignment of a choſe in action has always 
been held a good conſideration for a promiſe. It was ſo in 
1 Rol. Ab. 29. Sid. 212. and 7. Jones 222 ; and laſtly by all 
the judges of England in Mould/dale againſt Birchall, 2 Black. 8 20. 
though the debt aſſigned was uncertain. After theſe caſes, we 
may venture to ſay that the maxim was a bad one, and that it 
proceeded on a foundation which fails. But {till it muſt be ad- 
mitted that though the courts of law have gone the length of 
taking notice of aſſignments of ches in action and of acting upon 
them, yet in many caſes they have adhered to the formal ob- 
jection, that the adion ſhall be brought in the name of the 
aſſignor, and not in the name of the aſſignee. I ſee no uſe or 
convenience 1n preſerving that ſhadow, when the ſubſtance is 
gone; and that it is merely a ſhadow is apparent from the later 
caſes, in which the Court have taken care that it ſhall never 
work injuſtice. In Bottomley v. Brooke, C. B. Mich. 22 G. 3 (a), 
which was debt on bond, the defendant pleaded that the bond 
was given for ſecuring 100/. lent to the defendant by E. Chan- 
cellor ; and was given by her direction in truſt for her, and that 
E. Chancellor was indebted to the defendant in more money. 
To this plea there was a demurrer, which was withdrawn by 
the advice of the Court. In Rudge v. Birch, K. B. Mich. 25 G. 3. 
(3), on the ſame pleadings there was judgment for the defendant. 
And in Winch v. Keeley, K. B. Hil. 27 Geo. 3 (c), where the ob- 
ligee aſſigned over a bond, and afterwards became a bankrupt, the 
Court held that he might notwithſtanding maintain the action. 
Mr. J. Afbburſt ſaid, © It is true that formerly courts of law did 
not take notice of an equity or a truſt: but of late years, as it has 


e been found productive of great expenſe to ſend the parties to 
« the other ſide of the Hall, wherever this Court have ſeen that 


e the juſtice of the caſe has been clearly with the plaintiff, they 
e have not turned him round upon this objection. Then if this 
« Court will take notice of a truſt, why ſhould they not of an 
equity. It is certainly true that a che in action cannot ſtrictly 
be aſſigned, but this Court will take notice of a truſt, and ſee 
« who is beneficially intereſted.” But admitting that on account 
of this quaint maxim there may {till be ſome caſes in which an 


| (a) Aue 1 vol. 621. (3) B. 622, (c) 15. 619. f 
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action cannot be maintained by an aſſignee of a choſe in action 
in his own name; it remains to be conſidered whether that 
objection ever did hold or ever can hold in the caſe of a mer- 
cantile initrument or tranſaction. The law-merchant is a ſyſtem 
of equity, founded on the rules of equity, and governed in all 
its parts by plain juſtice and good faith. In Pillan v. Van Mierop, 
Lord Mansjield ſaid, if a man agree to do what if finally exe- 
cuted would make him liable, as in a court of equity, ſo in 
mercantile tranſactions, the law looks on the act as done. I 
can find no inſtance in which the objection has prevailed in a 
mercantile caſe; and in the two inſtances moſt univerſally in 
uſe it undoubtedly does not hold, that is in the caſes of bills of 
exchange, and policies of inſurance. The firſt is the preſent 
caſe; and bills are aſſignable by the cuſtom of merchants : ſo 
in the caſe of policies of inſurance ; till the late at was made, 
requiring that the name of the perſon intereſted ſhould be in- 
ſerted in the policy, the conſtant courſe was to make the policy 
in the name of the broker, and yet the owner of the goods 
maintained an action upon it. Circulation and the transfer of 
property are the Hife and ſoul of trade, and muſt not be checked 
in any inſtance. There is no reaſon for confining the power of 
alignment to the two inſtruments which I have mentioned; 
and I will ſhew you other caſes in which the Court have al- 
lowed it. 1ft, In Fenner v. Mears, where the defendant, a cap- 
tain of an Eaſt-Indiaman, borrowed 1000 J. of Cox, and gave two 
reſpondentia bonds, and ſigned an indorſement on the back of 
them, acknowledging that, in caſe Cox choſe to aflign the bonds, he 
held himſelf bound to pay them to the aſſignees. Cox aſſigned 
them to the plaintiff who was allowed to recover the amount of 
them in an action for money had and received. De Grey, Ch. ]. 
In diſpoſing of the motion for a new trial, ſaid (a) Reſpondentia 
bonds have been found eſſentially neceſſary for carrying on the 
India trade; but it would clog theſe ſecurities, and be produc- 
tive of great inconvenience, if they were obliged to remain in 
the hands of the firſt obligee. This contract is therefore de- 
viſed to operate upon ſubſequent aſſignments, and amounts 
to a declaration, that upon ſuch affignment the money which I 
have borrowed ſhall no longer be the money of 4, but of B, 
his ſubſtitute. The plaintiff is certainly intitled to the money 
in conſcience; and therefore I think intitled alſo at law: For 
the defendant has promiſed to pay any perſon who is intitled 
to the money. So in the preſent caſe, I ſay the plaintiffs are in 


(a) 2 Bl. Rep. 1272. 
I | conſcience 
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conſcience entitled to the money, and the defendant has pro- 1791. 
miſed to pay, or which is the ſame thing is by law bound to 
pay, the money to any perſon who is entitled. The very nature Merz 
and foundation of an action for money had and received is that Mis el 
the plaintiff is in confcience intitled to the money; and on that 
ground it has been Tepeatedly ſaid to be a bill in equity. We 
all remember the ſound and manly opinion given by my Lord 
Chief Juſtice here in the beginning of the laſt term on a motion 
made by Mr. Bearcroft for a new trial, wherein he ſaid if he found 
Juſtice and honeſty on the fide of a plaintiff here, he would 
never turn him round, in order to give him the chance of getting 
Juſtice elſewhere. 2dly, Clarke v. Adair, Sittings after Eaſter 
4 Geo. 3. Debray an officer drew a bill on the agent of a regi- 
ment payable out of the firſt money which ſhould become due 
to him on account of arrears or non- effective money. Adair did 1 
not accept the bill, but marked it in his book; and promiſed to | 
pay when effects came to hand. Debray died before the bill was 1 
paid; and the adminiſtratrix brought an action againſt Adair | 
for money had and received. It was allowed by all parties that | 
this was not a bill within the cuſtom of merchants: But Lord 1 
Mansfield ſaid it is an aſſignment for valuable conſideration, 1 
with notice to the agent, and he is bound to pay it. He ſaid he 1 
remembered a caſe in Chancery, where an agent under the like cir- 
cumſtances had paid the money to the adminiſtrator, and was 
decreed notwithſtanding to pay to the perſon, in whoſe favor the 
bill was drawn. gdly, In Mael v. Douglas C. B. Eaft. 29 G, 3. (a) 
A. being indebted to B, and B. indebted to C, B. gave an order 
to A. to pay C. the money due from A. to B.; whereupon C. lent B. 
a further ſum, and the order was accepted by A. On the refuſal 
of A to comply with the order, it was held that C might maintain 
an action for money had and received againſt him. And Mr. 
J. Heath expreſsly ſaid he thought in mercantile tranſactions of 
this ſort ſuch an undertaking may be conſtrued to make a man 
liable for money had and received. This opinion was cited 
with approbation in the Houſe of Lords in Gibſon v. Minet. 
Laſtly, I come to the caſe of Tathlock v. Harris, [ante 3 vol. 182.] 
in which Lord Kenyon, in delivering the judgment of the Court, 
ſaid it “was an appropriation of ſo much money to be paid to the 
perſon who ſhould become the holder of the bill. We confider 
it as an agreement between all the parties to appropriate ſo much 
-property to be carried to the account of the holder of the bill; 


(a) 1 H. Bl. 24%. 


and 
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and as + will ſatisfy the juſtice of the caſe, without infringing 
any rule of law.” All theſe caſes prove that the remedy thall be 
enlarged, if neceſſary, to attain the juſtice of the caſe; and that 
if the plaintiff has juſtice and conſcience on his ade, and the 
defendant has notice only, the plaintiff ſhall recover in an ac- 
tion for money had and received. Let us not be leſs liberal 
than our predeceſſors, and even we ourſelves, have been on former 
occaſions. Let us recollet, as Lord Ch. J. Vilmot ſaid in the 
caſe I have alluded to, that not only boni judicis gſt ampliare juriſ- 
dictionem, but ampliare juſticiam : and that the common law of 
the land is the birthright of the ſubject, under which we are 
bound to adminiſter him juſtice, without ſending him to his writ 
of ſub pæna, if he can make that juſtice appear. The juſtice, equity, 
and good conſcience, of the caſe of theſe plaintifts can admit of no 
queſtion ; neither can it be doubted but that the defendant has 
got the money which the plaintifts ought to receive. For theſe 
reaſons I am of opinion that the plaintiffs are entitled to judg- 
ment on either of theſe three.counts 1n the declaration, namely, on 
the count on the bill of exchange, ſtating the date to be the 26th; 
or on the count for money paid; or on the count for money had 

and received. 
Gros, J. The only queſtion in this caſe is, whether there ap- 
-pears on the face of this ſpecial verdict a right of action in the 
plaintiffs on any of the counts. The firſt count is on a bill of ex- 
change dated the 2oth of March; but, there being no proof of 
any bill of that date, there is clearly an end of that count. The 
ſecond is on a bill dated the 26th of March; but the defendant 
objects to the plaintiffs' recovering on this count alſo, becauſe, 
the bill having been altered while it was in the hands of Wilkinſon 
and Cooke, it is not the ſame bill as that which was accepted; and 
that is the true and only queſtion in the cauſe. . My idea is that 
the plaintiffs right of action, as ſtated in this count, cannot be 
maintained at common law, but is ſupported only on the cuſtom 
of merchants, which permits theſe particular che in action to be 
transferred from one perſon to another. The plaintiffs, as in- 
dorſees, in order to recover on this bill, muſt prove the acceptance 
by the defendant, the indorſement from Wilkinſon and Cooke to 
them, and that this was the bill which was preſented when it 
became due. Now has all this been proved? The bill was drawn 
on the 26th of March, payable at 3 months date; the defendant's 
-engagement by. his acceptance was, that it ſhould be paid when 
it became due, according to that date; but afterwards the date 
2 | Was 
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was altered; the date I conſider as a very material part of the 
bill, and by the alteration the time of payment is accelerated 
ſeveral days: according to that alteration, the payment was de- 
manded on the 23d of June, which ſhews that the plaintiffs con- 


Aidered 1 it as a bill drawn the 2oth of March; then the bill which 


I was produced in evidence to the jury was not the ſame bill which 
was drawn by Pecle and Co. and accepted by the defendant ; and 
here the caſes, which were cited at the bar, apply. Piggot''s is 
the leading caſe; from that J collect that when a deed is eraſed, 
whereby it becomes void, the obligor may plead non &f fafum, 
and give the matter in evidence, becauſe at the time of plea 
pleaded it was not his deed; and 2dly, that when a deed is al- 
tered in a material point by himſelf, or even by a ſtranger, the 
deed thereby becomes void. Now the effect of that determina- 
tion is, that a material alteration in a deed cauſes it no longer to 
be the ſame deed. Such is the law reſpecting deeds: but it is 
{aid that that law does not extend to the caſe of a bill of ex- 
change ; whether it do or not muſt depend on the principle on 
which this law is founded. The policy of the law has been 
already ſtated, namely, that a man ſhall not take the chance of 
committing a fraud, and, when that fraud is detected, recovet 
on the inſtrument as it was originally made. In ſuch a caſe the 
law intervenes, and ſays that the deed thus altered no longer 
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continues the ſame deed, and that no perſon can maintain an 


action upon it. In reading that and the other caſes cited, I ob- 
ſerve that it is no where ſaid that the deed is void, merely becauſe 
it is the caſe of a deed, but becauſe it is not the ſame deed. A 
deed is nothing more than an inſtrument or agreement under 
ſeal: and the principle of thoſe caſes is that any alteration in a 
material part of any inſtrument or agreement avoids it, becauſe 
it thereby ceaſes to be the ſame inſtrument. And this principle 
is founded on great good ſenſe, becauſe it tends to prevent 
the party, in whoſe favor it is made, from attempting to make 
any alteration in it. This principle too appears to me as appli- 
cable to one kind of inſtruments as to another. But it has been 
contended that there is a difference between an alteration of bills 
of exchange and deeds; but I think that the reaſon of the rule 
affects the former more ſtrongly, and the alteration of them 
ſhould be more penal, than in the latter caſe. Suppoſing a bill 
of exchange were drawn for 100/. and after acceptance the ſum 
was altereu to 1000 J. It is not pretended that the acceptor ſhall 


be liable to pay the 1000 /: and I ſay that he cannot be compelled 
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to pay the tool. according to his acceptance of the bill, becauſe 
it is not the ſame bill. So if the name of the payee had been 
altered, it would not have continued the ſame bill. And the 


alteration in every reſpect prevents the inſtrument's continuing the 
ſame, as well when applied to a bill as to a deed. It was faid 
that Piggoti's caſe only ſhews to what time the iſſue relates: but 
it goes further, and ſhews that if the inſtrument be altered at 
any time before plea pleaded, it becomes void. It is true the 
Court will enquire to what time the iſſue relates in both caſes. 
Then to what time does the iſſue relate here? The plaintiffs in 
this caſe undertook to prove every thing that would fupport the 
aſſumpfit in law, otherwiſe the afſump/it did not ariſe. It was in- 
cumbent on them to prove that, before the action was brought, 
this identical bill, which was produced in evidence to the jury, 


was accepted by the defendant, preſented, and refuſed: but if 


the bill, which was accepted by the defendant, were altered be- 
fore it was preſented for payment, then that identical bill, which 
was accepted by the defendant, was not preſented for payment ; 
the defendant's refuſal was a refuſal to pay another inſtrument ; 
and therefore the plaintiffs failed in proving a neceſſary aver- 
ment in their declaration. If the bill had been preſented and 
refuſed payment, and it had been altered after the action was 
brought, then it might have been like the caſe mentioned at 
the bar. It was contended at the bar that the enquiry be- 
fore a jury in an action like the preſent ſhould be, whether 
or not the defendant promiſed to pay the bill at the time of 
his acceptance: but granting that he did ſo promiſe, that 
alone will not make him liable, unleſs that ſame bill were after- 
wards preſented to him.. I will not repeat the obſervations 
which have been already made by my Lord on the caſe in 
Molloy : but the note of that caſe is a very - ſhort one; and 
the principle of it is not ſet forth in any other book, nor 
indeed do the fads of it ſufficiently appear. I doubt alſo whe- 
ther it was a determination of this Court ; it only appears 
that there was a point made at % prive, but not that it was 
afterwards argued here. But it has been ſaid that a deciſion 
in favour of the plaintiffs will be the moſt convenient one for 
the commercial world: but that is much to be doubted ; for if, 
after an alteration of this kind, it be competent to the Court te 
enquire into the original date of the inſtrument, it will alſo be 
competent to enquire into the original ſum and the original 
. payee, after they have been altered, which would create much 

3 Ten- 
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iow; and open a door to fraud. Great and miſchievous ne- 
glects have already crept into theſe tranſadions; and I conceive 
that keeping a ſtrict hand over the holdef@@f bills of exchange 
to prevent any attempts to alter them de attended witk 
many good effects, and cannot be productive of any bad conſe- 
quences, becauſe the party, who has paid a value for the bill, 
may have recourſe to the perſon who immediately received it 
from him. On theſe grounds, therefore, I am of opinion that 
the plaintiffs cannot recover on the ſecond count. Neither do 1 
think that they can recover on the general counts, becauſe it is 
not ſtated as a fact in the verdict that the defendant received 
the money, the value of the bill. | 

Per Curiam, Judgment for the defendant. 


JeNxixes again Newnan, Adminiſtratrix. 


H E four firſt counts in this declaration were on promiſes 
made by the inteſtate z the fifth ſtated that after the 
death of the inteſtate, the defendant, as adminiſtratrix, was in- 
debted to:the plaintiff in 10904. for ſo much money by the 
defendant, as ſuch adminiſtratrix, had and received to and for 
the uſe of the plaintiff To this there was a ſpecial demurrer, 
becauſe the two cauſes of action, the one from the inteſtate, and 
the other from the adminiſtratrix, could not be joined. 
Baldwin, in ſupport of the demurrer, after obſerving that 
thoſe counts only could be joined, to which the ſame plea might 
be pleaded, and on which the fame judgment might be given (a), 
inſiſted that the fifth count in this declaration could not be 
joined with the preceding -ones, becauſe the defendant could 
not plead plenè admiuiſtravit to that count, as the cauſe of action 
aroſe after the death of the teſtator, Barry v. Ruſh (b) ; 
and becauſe the plaintiff would be entitled to a judgment de 
honts propriis on this count, whereas the others would only war- 
rant a judgment de bonts teſtatoris. | 
Migley, contra, anſwered that the whole cauſe of ation was 
againſt the defendant in the charaQer of adminiſtratrix ; that 
ſhe was named as ſuch at the beginning of the declaration; and 
each, of the counts alleged the promiſe to have been made by 


her as adminiſtratrix. If ſo, the defendant might plead plene- 
adminiſtrauit to the laſt count, as was done in Raun v. Hughes (c). 


(a) Brown v. Dixon, ante 1 vol. 274. and (6) Ante 1 vol. 691. 
1 Wl. 252, ” (c) 7Bre. Parl. Caſ. 550, 
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as tt; as to the other: counts, ud the ſame judgment de hani 
teflatoris may be given upon all. And this is diſtinguiſhable, from 
the caſe of Hawk, Saunders (a), becauſe there the declaration 
was againſt the d ¶Mant in her own right. In King v. Thom (C), 
where the payee. of a bill of exchange indorſed it to 4. and B. 
as executors, it was held that they might declare on it as ſuch in 


an action againſt the acceptor. Then by a parity of reaſoning 


the creditor of an inteſtate may ſue the adminiſtrator for money 
received by him as ſuch. With reſpe d to the caſe of Barry v. 
Ruſh; there the defendant had given a bond as admin Crake to 
ſabmit to an award, touching matters in difference between the 


inteſtate and a third perſon ; and the Court held that the entering 


into the bond was an admiſſion of aflets, and precluded the de- 
fendant from pleading plenè adminiſtravit. If the caſe of Roſe 
and Wife v. Bowler and another, executors (c), be cited on the 
other ſide, where it was ſaid that an executor could not be charged 
as ſuch, for money had and received by him, becauſe it made 
him perſonally liable, the anſwer is that this was only inciden- 
tally noticed with other objections, and the Court ſeem princi- 
pally to have determined that caſe on the ground that money 
could not be received to the uſe of the huſband and wife, with- 
out any meritorious cauſe of a ion appearing in the wife. But 
The Court were clearly of opinion that theſe counts could not 
be joined, becauſe the laſt count ſtated a cauſe of action after 
the inteſtate's death, which would exclude one of the pleas 
that might be pleaded to the other counts, and would warrant. 
a different judgment. But they gave. the defendant leave to 
amend, by ſtriking out the laſt count, on payment of coſts, 


(a) Coup. 289. (6) Ante 1 vol. 487. (c) H. Bl. Rep. 108, 


The KING againff The Inhabitants-of Brameron. 


HE pauper, Thomas Caile, rented certain premiſes in, 
Brampton in Cumberland, of the yearly value of 91; and 
during part of the time took the fogs, or after-graſs, of two 
fields, the one for 3o-., and the other for a guinea, a- year; the 
whole of which together he occupied for- more than 40 days. 
The Seſſions confirmed the order, by which he was removed 
from Penrith to Brampton. 
On a rule to ſhew cauſe why the order of Seſſions ſhould not 


be quaſhed, * | We 
2 | The 
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be Court were clearly of opinion that the pauper gained a 
ſettlement i in Brampton; and that this c not be diſtinguiſhed 
from that of R. v. Stoke (a). And the d that taking land 
for a particular purpoſe, ſuch as chat o ng potatoes 00, was 


* to confer a nenen, 
Order of Seſſions confivned 0 


Law in 1 ſupport of dhe order of Seſſions; Chambre, contra. 


(e) Vid. R. v.  Priddlurenthide, ante 
3 vol. 772. - | 


(a) Ante 2 vol. 451. 
(5) R. v. Shenfton, Burr. S. C. 474- 


KING, gui tam, againſt Horns. 


The RINGO 
Ag 

The Inhabi- 
tants of 

"Baaneros. 


| Weanefilny, 


July th. 


HIS was an action to recover certain penalties under the 
lottery act, 27 Geo. 3. c. 1.; the ſecond ſection of which, 
after providing that the penalties therein mentioned may be re- 
covered by action of debt, bill, plaint, ſuit, or information, in 


any of his majeſty's courts of record at Weſtminſter, enacts © that 


upon every ſuch action, bill, plaint, ſuit, or. information, a capras 
or other writ ſhall and may iſſue; the firſt proceſs ſpecifying 
therein the amount of the penalty or penalties ſued for, whereof 
an affidavit ſhall be farſkgmade and filed.” The writ in this caſe 
was a. common bull I ger in debt, not ſpecifying the 
amount of the penalties, nor giving any information to the de- 
fendant that the action was commenced on the lottery act; nor 
was there any affidavit, previous to the ſuing out of the writ. But 
the penalties ſued for were ſtated in the Ta, PA the 
defendant took out of the office, in the ordinary arſe ; and 
afterwards he obtained a rule to ſhew cauſe why the bill of 
Middleſex ſhould not be quaſhed, and the ſubſequent proceed- 
ings ſtayed for irregularity, on the ground that previous to the 
ſuing out of the writ the plaintiff ſhould have made an affidavit 
ſpecifying the amount of the penalties ſued for, or that it ſhould 
have been ſtated in the bill of Middl/ex itſelf. 


A plaintiF, 
who ſues for 
penalties un- 
der the lot- 
tery act, 

27 Geo. 3. 

c. 1. / 2. 
maſt make 
an affidavit 
previous to 
the ſuing out 
of the writ, 
ſpecifying the 


amountof the 
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tor, and that 
amount mutt 
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in the firit 
proceſs. 


Bearcroft, Wood, and Lowndes, now ſhewed cauſe; contending 


that, as the Legiſlature had in expreſs terms given to the in- 
former an action of debt in the prior part of this clauſafley 
had virtually given the common law proceſs in debt; an Mat 
that remedy was not taken away by the ſubſequent part of the 
ſection, which alſo gives an extraordinary proceſs, where the 
plaintiff wiſhes to hold the defendant to bail. For the extraordi- 
nary proceſs is only adapted to thoſe caſes where bail is required, 
in order that the amount of the ſum for which the bail are to 
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of the ſection, after directing. that the firſt- proceſs ſhall ſpecify 


King a 


alſo ſhould be contained the amount of the penalties : but whe- 
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Jui may be aſcertained on the proceſs itſelf. The ds part 


es ſued for, whereof, an affidavit ſhall 
and the defendant; ſhall in /uch caſe be 


the amount of the pl 
be firſt duly made, ii 


obliged to give ſufficient bail or ſecurity to anſwer and pay all the 


forfeitures and penalties, c. But in this caſe the defendant 
was not held to bail, and the affidavit is only required to be 
made in thoſe caſes where the party is holden to bail. And 


though the Legiſlature intended in ſuch caſes that the party ſued 


ſhould know at the commencement of the action the preciſe 


dum for which he was ſued, they did not mean to throw ad- 


ditional difficulties in the ordinary mode of ſuing for the pe- 
nalties, given by the former part of this ſection, in caſes where 
the plaintiff was not defirous of holding the defendant to bail. 
And indeed it is greatly to the advantage of perſons, who are 
ſued under this act, that the preſent mode of proceeding ſhould 
be allowed, otherwiſe the informers muſt neceſſarily hold them 
to bail. But even if there were any irregularity in this caſe, 
it has been waved by the defendant's taking the declaration out 
of the office, which he need not have done for the purpoſe of 
knowing the nature of the action and the amount of the penalties 
ſued for, ſince he might have been equalthy, apprized of thoſe by 
reading the declaration in the office. "he 
Erſkine, and Garrow, in ſupport of the rule, faid that on 
reading the words of the act of parliament there was no founda- 
tion for the diſtinction attempted to be taken, for that the whole 
of the ſe ſection was applicable only to caſes of bailable 
writs. r giving an action of debt Cc, it proceeds thus; 
and upon every ſuch action c, a capias Vc, ſhall iſſue; the 
firſt proceſs ſpecifying therein the amount of the penalties Vc, 
whereof an affidavit ſhall be firſt made Sc.“ The Legiſlature 
made it a condition to the- iſſuing of any proceſs for the recovery 
of any penalties under this act that the firſt proceſs ſhould ſpe- 
cify the amount of the penalties, and that a previous affidavit 
ſhould be made, before which no writ could iſſue, in which 


9 t, or the bill of Midalgſex, or both of them, ſhould have 
ed ſuch information is immaterial in this caſe, becauſe 
no o affidavit at all was made, and the bill of Middleſex was in 
the common form. With reſpe& to the waver of this irregulari- 
ty; if the ſtatute, be mandatory, no act of the party can diſ- 
penſe with it. And even if he could, the OO cue: not 
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wave chat of which ke was not apprized; and he could not 
know the amount of the penalties, or even that he was ſued on 
the lottery act, till he had taken the declaration out of the office. 

Pen Curiam. The act of parliament is. imperative, that the 
amount of the penalties ſued for ſhall be ſpecified in the firſt 


proceſs; and, as the plaintiff has not purſued the regulations of | 


the act, theſe proceedings cannot be ſupported. The ſtatute 
has alſo directed that an affidavit ſhall be made, though per- 
haps the plaintiff may wave holding the defendant to bail. 
There is no diſtinction in the act between bailable writs and 
thoſe which are not ſo; but the words © the firſt proceſs ſpecify- 
ing therein the amount of the penalties ſued for c, relate to 
the whole of the antecedent part of the clauſe. And this regu- 
lation ſeems founded in reaſon ; that it might be notorious on 
what account the informer ſued, ſo that it ſhould not be in 
his power afterwards to compromiſe with the defendant, and 
deprive the king of his ſhare of the penalties, OE 

| ERule abſolute. 


GARDNER againſt PaR RER. 


HE defendant, a churchwarden, having ſued the plaintiff 
in the Conſiſtorial Court of the biſhop of Gloucgſter, for 


breaking open a cheſt in the church and taking the title deeds 
to the advowſon out of it, 


Lane obtained a rule to ſhew cauſe why a peohibatic ſhould 
not be granted, on the ground that this was a fubje& cogniz- 
able in the temporal courts only; againſt which | 

Bower now ſhewed cauſe; relying on the caſe of Welcome v. 
Lake (a); where, on a libel in the Spiritual Court for taking the 
church bells, this court refuſed to grant a prohibition, becauſe, 
though the churchwardens might have maintained an action 
at common law, they ſaid the moſt proper remedy was in the 
Spiritual Court. But 

Lord KEN VON, Ch. J. ſaid, that this was diftingniſhable from 
the caſe cited ; for there the parties, who libelled in the Eccleſiaſti- 
cal Court, were the cuſtodes of that property, the bells being the 
goods of the church ; whereas the ſubject of this ſuit were title 
deeds, for taking which only treſpaſs or trover could be main- 
tained in the temporal courts. 


Rule abſolute (6). 
(s) 1 Sid. 281, 2 Keb. 22. (5) Vid. 2 Inft. 492. and Salk. 547. 
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II. LL again} wore: 


11% R C4 N va, on a former day, td ſer aſide the at- 
tachment againſt the ſheriff, on payment of coſts, bail 
having been put in, and no trial loſt, on the ground chat the 
Court would grant chis of courſe as no trial had been loſt. 
Shepherd, contra, contended that the practice was, that after an 
attachment had iſſued againſt the ſheriff, it always remained as 
a ſecurity in caſe the plaintiff recovered a verdict. And that was 
the difference in this reſpect between taking an aſſignment of 
the bail bond, and attaching the ſheriff; in the firſt inſtance 
the ſheriff was entirely diſcharged ; in the other he continued 
at all events liable to anſwer the plaintiff's demand, in caſe he 
obtained a verdict, notwithſtanding bail were afterwards put in. 
Morgan, in ſupport of his rule, relied on the practice as to bail 


bonds, on which an aſſignment had been taken; that, after bail 
were juftified, the Court would not require. the bail bond 


to remain as a ſecurity, unleſs a trial had been loſt; and he 
obſerved that there was no reaſon why that ſhould be diſtin- 
guiſhed from this caſe. 

The Court directed the matter to ſtand over for an inquiry into 
the practice; and on this day, 

Lord Kenyon, Ch. J. ſaid that the maſter had furniſhed 
them with a note of Gravett and Williams (a), and reported the 
practice to be that the attachment againſt the ſheriff ought not 
to ſtand as a ſecurity, as no trial had been loſt. And he de- 
fired that ſuch might be conſidered to be the practice in future. 

Rule abſolute. 


la) Gravert v. Williams, T. 15 C. 3. B. R. 
An attachment having iſſued againſt the ſhe- 


riff, and the debt and coſts paid by the ſheriff 


into the hands of the coroner, 
| Baldwin moved that further proceedings 
on the attachment might be ſtayed. 


Coauper, who ſhewed cauſe, contended 
A the * had loſt a term (a), and 


1 that the attach ment ought to ſtand 
as a ſecurity, i in caſe the plaintiff ſhould re- 
cover a verdict. After much altercation at 
the bar 

The Court ordered the age to re- 
main in the office as a ſecurity for the plain- 
tiff's debt, and the defendant to conſent to 
go to trial at the Sittings after term, 


(#) © Term” means a trial in the term. 
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Mos E againſt M. Wilson. 


EBT on bond for 4000 J. The defendant, after craving 
oyer of the bond, which was a joint and ſeveral bond by 
the defendant Matthew, and Harry, Wilſon; and of the condition, 
which was that the bond {ſhould be void if the defendant, or 
Harry Wilſon, ſhould pay 2000/1, with lawful intereſt for the ſame 
at 51. per cent.; pleaded that before the executing of the bond 
Harry Wilſon was poſſeſſed (amongſt other things) of two ſhares, 
calculated to be of the value of 1000 J. each ſhare, in a brewhouſe 
ſituate, e; and which brewhouſe and the buſineſs thereof were 
then occupied and carried on by him and one William Cator 
and Francis Fafferies in partnerſhip together, under the firm of 
Cator and Co; which two ſhares were thereafter expected to pro- 
duce a large ſurplus of profits to Harry, over and above what 
would be ſufficient to ſatisfy and pay the intereſt of 2000/. after 
the rate of 5l. per cent. for the forbearance ; and thereupon, on, 
Oc, at Oc, it was corruptly, and againſt the form of the ſtatute 


in ſuch caſe made and provided, agreed by and between the 


plaintiff and Harry Wilſon, that the plaintift ſhould lend to the 
faid Harry 2000/7., and ſhould forbear and give day of payment 
thereof to the ſaid Harry until and upon the ſaid 11th day of 
June 1789; and that for ſuch forbearance and giving day of 


payment of the ſaid 2000/7. the ſaid Harry ſhould pay to the 


plaintiff not only intereſt for the ſaid 2000/. for and during 
the time of ſuch forbearance, after the rate of 5 J. per cent. but 
alſo ſuch ſurplus profits as ſhould ariſe during the time of ſuch 
forbearance on the ſaid two ſhares, after 5 J. per cent. per annum 
for the ſaid 20007. ſhould be paid; and that for ſecuring the 
re- payment of the ſaid 2000/. with intereſt, at the rate of 5 /. 
per cent. per annum, the ſaid Harry and defendant ſhould exe- 
cute the bond c; and that for ſecuring the payment of ſuch 
ſurplus profits as aforeſaid, the ſaid Harry ſhould make and 
ſubſcribe a certain writing, bearing date the 11th June 1788, 
purporting that in conſideration of the ſaid 20001. received by 
the ſaid Harry from the plaintiff, he the ſaid Harry for himſelf, 
his executors c, made over to the ſaid plaintiff, his heirs, 
executors, fc, the ſaid two ſhares &'c.; (that is to ſay), that 
after 3 J. per cent. was paid on the ſaid capital of 2000/7, ſuch 
ſurplus as ſhould ariſe on the ſaid two ſhares, which was calculated 
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at 10007, each ſhare, ſhould be bond fide the property of the 
plaintiff, and ſhould be paid to the plaintiff on demand ; and 


covenanted that on the 24th of every month of June during the 


time the ſaid Harry ſhould be in poſſeſſion of the ſaid 2000/7. 


he would produce the full and true accounts of the profits, ſuch 


as were made up by the ſaid Harry and his partners, c. The 
plea then ſtated that the plaintiff afterwards, (to wit), on c, at, 
&c, and in purſuance of the ſaid corrupt agreement, lent to the 
faid Harry the ſaid 2000/1, and forbore and gave day of pay- 
ment thereof to the ſaid Harry until and on the faid 11th June 
1789; and that after the making of the ſaid corrupt agreement, 
and in purſuance thereof, and for ſecuring the re-payment of 
the ſaid 2000/., with intereſt at the rate of 5 J. per cent. per annum 
(to wit), on ©, at Ofc, the ſaid Harry and the defendant exe- 
cuted the bond, c, with the ſaid condition thereunto ſub- 
ſcribed ; and that in further purſuance of the ſaid corrupt 
agreement, and for ſecuring the payment of ſuch ſurplus pro- 
fits as aforeſaid, afterwards, (to wit), on tc, at &c, the ſaid 
Harry Wilſon made and ſubſcribed a certain writing, bearing 
date the ſaid 11th June 1788, according to the purport and 
effect in that behalf aforeſaid ; the defendant then averred that 
the ſurplus of the profits ſo agreed to be paid by the ſaid Harry 
to the plaintiff, together with the intereſt, ſo agreed to be paid 
by the ſaid Harry to the plaintiff, and ſo ſecured by the bond 
and the writings ſo made, tc, exceeded the rate of 5/. per cent. 
fer ann. contrary to the form of the ſtatute, tc; by means 
whereof the bond is null and void. To this there was a demurrer ; 
ſtating for cauſe that it did not appear that there were any ſur- 
plus profits ariſing during the time of the ſaid forbearance on 
the two {ſhares in the plea mentioned; or that any thing by the 
ſaid agreement agreed to be paid by the ſaid Harry to the plain- 
tiff, together with the ſaid intereſt ſo agreed to be paid by the 
ſaid Harry to the ſaid plaintiff, and ſo ſecured by the bond, 
exceeded the rate of 5 J. per cent. for the forbearance of each 
100 l. per annum, contrary to the form of the ſtatute c; join- 
der in demurrer. | 

Chambre, in ſupport of the demurrer, contended that this con- 
tract was not uſurious; for, although the plaintift was entitled 
to the ſurplus profits of the two ſhares, in addition to the 51. per 
cent. on the money lent, and although as between him and the 
partners he was not anſwerable for the loſſes in the trade, yet 
to all the reſt of the world he was reſponſible for the partnerſhip 
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debts, and thus his principal was in hazard. And it is eſſential 
to the-crime of uſury that the principal, upon which more than 
legal intereſt is reſerved, ſhould not be put in hazard. The 
diſtinction taken by Dedderidge, J. in Cro. Fac. 508. has always 
been conſidered (a) as the rule upon which queſtions of this 
ſort muſt be decided; If 1 lend 10014. to have 1204 at the 
year's end upon a caſualty ;- if the caſualty goes to the intereſt 
only, and not to the principal, it is uſury; for the party is ſure 
to have the principal again, come what will come: but if the 
intereſt and principal are both in hazard, it is not then uſury.“ 
If it be objected that by the terms of this contract the principal 
is ſecured at all events, the anſwer is that it is no farther ſecured 
in this caſe than in the caſe of every ſleeping partner, who re- 
ceives 5/. ßer cent. on his own ſhare of the capital beſides his 
proportion of the profits. And it is immaterial whether there 
be or be not a clauſe in the agreement to ſubje&t ſuch ſleeping 
partner to the partnerſhip debts, becauſe the law annexes ſuch 
liability to the right of receiving the profits of the trade. The 
queſtion relative to ſecret partners was very fully conſidered in 
Grace v. Smith (b) ; where a partner, who retired from trade, 
left a ſum of money in the buſineſs, for which he was to re- 
ceive a certain annuity, over and above his 5%. per cent.; and 
the Court held that he could not be confidered as a ſecret partner, 
becauſe it would be unjuſt to ſubject a party to the indefinite 
loſſes of trade, from which he could only receive a ſtipulated 
profit. But here, as the plaintiff is entitled to the whole amount 
of the profits of the two ſhares, he muſt be reſponſible to the 
world for the loſſes. In the caſe in Blackft. another of Bloxham 
and Fourdrinier is cited, which is much ſtronger than the pre- 
{ent ; where Pell, who retired from buſineſs, left a ſum of money 
behind, and took a bond from Brooke his partner to ſecure an 
annuity of 2001, for ſix years, over and above 5/. per cent. for 


his money, in lieu of the profits of the trade; and this Lord 


Mansfield held made him a partner: now here the plaintiff was 
entitled to the profits themſelves. 


Dallas, contra, was ſtopped by the Court. 

Lord KEN TON, Ch. J. Nothing can be clearer than this 
caſe. The plaintiff, without having any partnerſhip in con- 
templation, lent 20001. to H. Wilſon, for which he was to re- 
ceive not only 5 J. per cent. intereſt, but alſo ſuch ſurplus pro- 
fits as ſhould ariſe from theſe two ſhares in the buſineſs, he 


(a) Lord Cheſterfield v. Janſin, 2 Will. 286. (5) 2 Bl. Rep. 998. 
himſelf 
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himſelf not being bound on the other hand to make good to 
the partners any part of the loſſes which the trade might ſuſ- 
tain. The ſimple queſtion is whether this is not an agreement 
to receive more than the 54. per cent. allowed by law for the 
forbearance of a loan ? Moſt unqueſtionably it is; and it is there- 
fore void. It has been argued however that this was not an 
uſurious contract, becauſe the principal was put in hazard, 
as it was liable to the partnerſhip creditors: but it was no 
farther hazarded than in the caſe of every other loan, namely, 
by the riſk of the borrower's inſolvency; for, as between the 
plaintiff and the partners in the buſineſs, he was not liable to 
contribute to the loſſes in the trade. 

ASHHURST, J. Where on the face of the contract itſelf the 
principal is in hazard, as in bottomry bonds, the lender may 
reſerve more than 51. per cent. intereſt, without incurring the 
guilt of uſury. But where the principal is ſecured at all events, 
and yet more than 5 J. per cent. may be got by the terms of the 
contract, it is uſurious: and ſuch is the preſent caſe. 

BUuLLER, J. In this agreement proviſion is made to receive 
the profits, but none to engage for the loſſes, of the trade. And 
therefore it is not true that the plaintiff's principal was at ſtake; 
ſince by che terms of the contract the trade is to be carried on 
by the other partners, and the plaintiff is only liable to make 
good the loſſes of the trade in the event of the inſolvency of 
the other partners. But as between theſe parties, if there be 
any loſſes, they muſt be borne by the defendant and the other 
partner; and if there be any profit, the . is to receive 
his proportion of it. 


GRoOsE, J. declared himſelf of the ſame opinion. 
Judgment for the defendant. 


GOOD RIGHT, on the Demiſe of Tour so, againſt 
Saul and Others. 


N the trial of this ejectment before Aſbburſt, J. at the laſt 
aſſizes at Norwich, the leſſor of the plaintiff made out his 


title to the premiſes in queſtion as heir at law to Jobn Tilyard, 
the perſon laſt ſeiſed, being the nephew of his paternal grand- 
mother. In anſwer to this the defendants, who were the tenants 
on the eſtate, ſet up the title of Fohn Turner Hales, as. being the 


great grandſon of Elizabeth Tilyara, a ſiſter of the paternal grand- 
mn Off oP. 4 re, > = father 


— 


IN THE THIRTY-FIRST YEAR OF GEORGE III. 


father of the ſaid Jobn Tilyard, in whom the eſtate veſted by 
purchaſe, under a deviſe, having been originally derived from 
the ſaid Elizabeth's father, Robert Tilyard, and conſequently that 
Hales had the ſuperior title. The queſtion therefore turned upon 
the evidence by which he deduced his legitimate deſcent from 
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Elizabeth. As to which, the defendants did not prove any mar- 


riage in fact between her and Fo/eþh Hales the great grandfather 


of F. T. Hales; but they produced a pedigree found in the late 
Jobn Tilyard's houſe, from whence it appeared that Fe/zph Hales 
the great grandfather and the ſaid Eligabeth had had iſſue 
Foſepb Hales, through whom the ſaid J. T. Hales derived title, 
and further that Robert Tilyard the father of the ſaid Elizabeth, 
in his will dated 6th November 1714, called her his daughter 
Elizabeth Hales; and ſeveral other family wills deſcribed the 
Hales as couzins. Some expreſſions of the late h Tilyard 
were alſo proved, acknowledging F. T. Hales as his heir at law ; 
but it appeared that theſe, as well as the pedigree above mention- 
ed, took their riſe from the paſſage in old Robert Tilyard's will, 
wherein he called his daughter Elizabeib by the name of Elizabeth 
Hales : and beſides there were ſimilar expreſſions of acknowledg- 
ment from the late ohn Tilyard as to the heirſhip of the leſſor of 
the plaintiff. To counteract this evidence the leſſor of the plaintiff 
proved the marriage of Elizabeib in 1705, by her maiden name 
of Tilyard, with one Simon Kilburn, with whom ſhe lived in 
Norwich for ſome time without having any children; that 
Kilburn then left Norwich, after which time ſhe and Hales lived 
publicly together as man and wite for ſome years, during which 
time that ſon was born who was ſtated in the pedigree to be the 
iſſue of Elizabeth and Joſeph Hales ; and who, it was proved, had 


always been conſidered in the family as a baſtard. Where the 


buſband was during that time did not clearly appear; but a 
very old witneſs ſaid that he went to London, where it was ſup- 
poſed he remained; and that he returned to Norze:ch after 
his wife's death. It was further proved that Fo/eph Hales, the 
ſon, mentioned in the pedigree, always went by that name, 
except in one inſtance, where he ſold an eſtate after his mother's 
death, which had been deviſed to her by her father Robert 
Tilyard, and in the title deeds ſtiled himſelf . Foſeph Kilburn, 
otherwiſe Hales": and his deſcendants always went by the name 
of Hales, And it was alſo proved that Elrzabeth was buried by 
the name of Kilburn, The fact of her marriage with Kilburn 
being thus clearly eſtabliſhed, the defendant's counſel then 
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changed their ground, and contended for the right of J. T. Hales, 
as having deſcended from that marriage, for that unleſs non- 
acceſs of the huſband were clearly proved, which had not been 
nor could be done at this diſtance of time, it muſt be taken 
that Fo/eph the fon, whatever his reaſons might have been for 
taking the name of Zales, muſt, in point of law, be taken to be 
the ſon of Kilburn, and could not be baſtardized by mere evi- 
dence, that another perſon had cohabited with his mother from 
whom he claimed; and the learned judge directed the jury to 
that effect, telling them that though it was not abſolutely ne- 
ceſſary to prove the huſband out of the realm in order to baſ- 
tardize the iſſue, yet it was incumbent on the party inſiſting 
upon that fact to prove that the huſband could not, by any 
Probability, have had acceſs to his wife at the time ; which he 
| conceived had not been ſhewn in the preſent inſtance ; where- 
/ upon the jury found a verdict for the defendants. To ſet aſide 
" which 
Wilſon obtained a rule niſi laſt term, on the ground that the 

circumſtances given 1n evidence at the trial were fully ſufficient, 
at this diſtance of time, to prove the baſtardy of Fo/eph Hales, 
upon whoſe right the defence was founded ; and that it was not 
indiſpenſibly neceſſary to prove that by no poſſibility could the 
huſband have had acceſs to his wife. The will of the father 
Robert Tilyard, in which he calls his daughter Elizabeth Hales, 
the notoriety of Hales cohabitation with hex, the probability of 
the huſband's abſence during the time, the reputation in the 
family of the ſon's being a baſtard, and the circumſtance of his 
and his poſterity having adopted the name of the putative father, 
altogether formed ample grounds for the jury to draw the con- 
cluſion of his illegitimacy. | 
Le Blanc, Serjt, ſhewed cauſe on this day ; ; and began by 3 in- 
ſiſting on the circumſtance of the ſon's having executed in the 
deed of conveyance ſoon after the mother's death, under the name 
of Killurn, which was ſtrong to ſhew his legitimacy, even inde- 

pendently of the queſtion of non- acceſs. But he was interrupted 
by 3 
 ASHHURST, J. who, after conſultation with the reſt of the 
Court, ſaid, that he was of opinion that there ought to be a 
new trial. He added that he was convinced he had laid too 
much ſtreſs on the neceſſity of proving non-acceſs, when the 
huſband was within the realm, by witneſſes who could d prove 
him conſtantly reſident at a diſtance from his wife. That 
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the huſband in this caſe left the wife, and went to reſide at 
another place, as it was believed in London, and that there was 


no direct evidence of his acceſs, he obſerved was very clear; 
and then there were other circumſtances which went ſtrongly 
to rebut the preſumption of acceſs, and to ſhew that the ſon 
was a baſtard; among others a very forcible one occurred, that 
of the ſon's having taken a different name from his birth, the 
name of the perſon. with whom his mother was living at the 
time, which had been retained by him and his deſcendants 
ever ſince: that was a very 3 family recognition of his il- 
legitimacy. 


Per Curiam, 


Rule abſolute 
for a new trial without coſts. 


PARTRIDGE againſt WIS ToN, Clerk. 


EBT on bond. The defendant in his plea craved oyer 

of the condition, which, (after reciting that the plaintiff 

had preſented the defendant to the rectory of Cranwick and the 
vicarage of Methwold, Norfolk, in order that he might be inſtituted 
and inducted ; that the defendant had agreed to be perſonally 
reſident in one or the other of thoſe pariſhes, or in Northwold, 
which is contiguous to them both, without abſence for 80 days 
in any one year, to ſerve the cure of thoſe two pariſhes himſelf, 
if his health would permit, and not to ſerve the cure of any 
other pariſh while he held this rectory and vicarage ; that, as the 
two livings together were a comfortable proviſion for one clergy- 
man, though neither of them alone were ſuch, the defendant 


had further agreed never to reſign one without the other ; for c. | ö 
that. the plaintiff had a ſon about 14 years of age, who pro- of 


bably would take orders, and might be defirous of taking 
theſe livings, and therefore the defendant had agreed in that 
event to reſign both the livings on three months notice to be 
given by the plaintiff, in order that the plaintiff's ſon might be 
preſented thereto ;) was that the defendant ſhould perform this 
agreement, and keep in gocd repair the rectory houſe and chancel 
of Cranwick, and the vicarage houſe of Methwold, He then 
pleaded that before the execution of the bond, and before pre- 
ſentation Vc, it was corruptly, ſimoniacally, unlawfully, and 
againſt the form of the ſtatutes c, agreed between the plain- 
tiff and the defendant that the former ſhould preſent the latter 
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in conſideration that, if he ſhould be admitted &c, he would 
reſign the two livings, in caſe the plaintiff's fon took priefts' 
orders and was deſirous of taking the livings, in order that the 
plaintiff's ſon might be preſented &c; and that in purſuance 
of ſuch agreement, and for ſecuring the performance of the ſame, 
the defendant executed the bond tc. In another plea, after 
ſtating that theſe livings were benefices with cure of ſouls, and 
ought to be held by clerks for life, freely and without any con- 
trol of the patron, and that ſuch clerks are not bound by the 
law of the land to reſign ſuch benefices at the requeſt of the 


patron, he pleaded performance of every part of the agreement, 
except that reſpecting his reſignation. 


To theſe pleas there was a general demurrer ; and joinder. 

The Court, underſtanding that it was incended to carry this caſe 
up to the Houſe of Lords, gave judgment tor the plaintiff, without 
hearing any argument. They ſaid that, as this was not pre- 
ciſcly ſimilar to the caſe of The Biſhop of London v. Ejytche (a), 


they were bound by the eſtabliſhed ſeries of precedents to give 


Judgment for the plaintiff (5). 
Chambre was to have 1 for the Plaintiff; and Wood for 
the defendant. 


(a) Dom, Proc. May 1783. (5) Vid. Bagſhaw v. Boſley, ante 78. 


DzUMMOND againff DoranT and Another. 


HIS was an action on the caſe againſt the defendants for 
building before the plaintiff's houſe and obſtructing 
his lights ; but in the ſecond count only one of the defendants 
was named. And the defendants having demurred to the de- 
claration, the plaintiff entered a nolle proſegui as to the laſt 
count. But 
The Court were of opinion that in this ſtage of the proceed- 
ings the plaintiff could not (a) enter a nolle proſegui. They 
however gave him leave to amend on payment of coſts, 
Lawes in ſupport of the demurrer. Wigley, contra. 


(a) H. Black. 108. 
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Oaxaeeut'on the Demiſe of GAREN again, Corous. 


N the trial of this ejectment before Lord Kenyon, it appeared 
that the defendant held from Micbaelmas, and that he was 
ſerved with notice to quit at Miaſummer; but, when he received 
this notice, he made no objection that it required him to quit at 
that period of the year, but merely ſaid“ | pay rent enough 
already, and it is hard to uſe me thus.” The defendant's coun- 
ſel preſſed for a non-ſuit, on the ground that the notice ſhould 
have been to quit at Michaclmas; to which it was anſwered that 
the defendant had waved taking this objection when he received 
the notice, and that he ought not now to be permitted to turn 
round the leſſor of the plaintiff on ſuch an objection. A ver- 
dict was taken for the plaintiff, with liberty to the defendant 
to move to ſet it aſide, and to enter a non-ſuit, in caſe the Court 
ſhould be of opinion that the defendant was not precluded from 
making the objection. 

This matter being now moved, 

The Court were of opinion that the defendant had not waved 
the objection; and therefore they made the rule abſolute to enter 
a non-ſuit. And | 
BULLER, J. added, that whether the defendant had or had 
not aſſented to be conſidered as holding from Midſummer would 


have been a queſtion of fact for the jury, if there had been any 


evidence on this point; but, that ſo far from there being any 
evidence of ſuch an aſſent at the time when he received the no- 
;tice, his anſwer proved the reverſe; for it was the anſwer of an 
angry man. 

Rule abſolute. 


Baꝛwer in ſupport of the rule. Eyſtine againſt it. 


C&UDELL againf} Shaw. 


HIS action was brought by the plaintiff, a widow, in 

5 her own right, for goods ſold and delivered by her while 
ſhe was covert. It appeared on the trial before Lord Kenyon that 
the trade was carried on ſolely by the wife in Cheap/ide, without 
the interference of the huſband, though he lived in the ſame 
houſe with her. The plaintiff obtained a verdict. The objection 
made at the trial, and again inſiſted on in this Court by Marryat, 
Vol. IV. | 5A who 
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who on a former day obtained a rule to ſhew cauſe why a non- 
ſuit ſhould not be entered, was that the goods were primd facie the . - 
property of the huſband, and conſequently that the wife could 
not maintain this action in her own right; for that ſhe could 
not avail herſelf of the privilege of being a ſole trader, according 
to the cuſtom of London, in the ſuperior courts at Weſtminſter, 
ſuch privilege being confined to the city courts. In Bohun's 
Priv. of London, it is ſaid © Feme covert by the cuſtom of London 
ſhall ſue without her huſband, as a feme ſole merchant, by Wray: 

but the action muſt be laid within the city. Chamberlain and 
Sharpe's caſe.” It alſo refers to 1 Ed. 4.6; 35 H. 6. 38; and 
9 Ed. 4. 35. In Moreton v. Pacman & Uxor (a) a procedendo was 
granted to the court in London in a ſuit of the wife as ſole mer- 
chant in ſelling ale, in which the huſband was not joined ; and 
the Court ſaid they could not try whether ſelling ale were within 
the cuſtom ; nor would any action he here againſt the wife 
alone; neither would this court take notice of thoſe private 
cuſtoms. Again in Royſton v. Ivory (b) a procedendo was granted 
on the ſuit of a feme covert as a feme ſole merchant, the cuſtom 
being alleged in the declaration. But even if a feme covert, 
who is entitled to the privilege, could in any caſe ſue in the 
ſuperior courts, ſhe ought to allege in her declaration the cuſ- 
tom, on which her right to ſue as a feme fole afiſes. A rule 
niſi was granted, and * 

BULLER, J. ſaid that this point was decided in this Court in 
the year 1773; and he read the following note, Read v. Frances 
Fewſon, H. 13 G. 3. B. R. Mr. Cowper and Mr. Buller ſhewed 
cauſe laſt term againſt a rule obtained by the aſſignees of the 
defendant, who was a bankrupt, for ſetting aſide a judgment 
and execution had thereon. It appeared that the defendant was 
the wife of one Charles Few/on, and was a ſole trader by the 
cuſtom of London; and that being indebted to the plaintiff in 
gooo/. ſhe entered into a bond, in which ſhe was deſcribed 
„ milliner, citizen, and ſole trader”; and alſo executed a war- 
rant of attorney to enter up judgment on the ſaid bond, 
which was entered up accordingly, and a fieri facias ſued out, 
and the defendant's goods taken in execution. In the judgment 
it was ſtated that the defendant was a feme covert, ſole trader ; 
and that the money (mentioned in the bond) was advanced to 
the defendant touching her craft. The objections to the judg- 
ment taken by Mr. Wallace and Mr. Davenport, in "_—_— of 


(a) 2 Keb. 583. | (6) 3 K. 302, 


„5 the 
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the rule, were that the judgment was irregular, it not being 1 791. 

entered purſuant to the authority; that the huſband ought to www 

have been impleaded jointly with the wife, though execution Cavverr 

muſt be againſt the wife only; and that the action was not — 
maintainable in this court, but ought to have been brought in 
the court of the city of London : and they ſaid that Wilmot, ]. 
and Yates, J. laid it down upon a former occaſion, that an ac- 
tion founded on the cuſtom of London (like the preſent) 
muſt be brought in the courts of the city of London, and no where 
elſe; and they urged that if the court could not give relief 
to the aſſignees (who were now intereſted in the queſtion) upon 
motion, they would be without remedy ; for though a writ of 
error would he, yet the huſband muſt join, and the aſſignees 
could not compel him ſo to do. The Court ſaid this was a 
new caſe; that the huſband alone could be prejudiced by the 
Judgment, and had a right to bring a writ of error to reverſe it ; 
but if he acquieſced, they were inclined to think the judgment 
ought to ſtand; however they ordered it to ſtand over to hear 
what the huſband ſaid. This matter coming on again this term, 
and the huſband appearing, and declaring he conſented to the 
motion, Lord Mansficld obſerved that this was an application to 
ſet aſide a judgment entered uþ without authority. In the bond 
the defendant is called“ milliner, citizen, and ſole trader”; but 
no mention is therein made for what the debt is. The war- 
rant of attorney is to confeſs judgment un that bond, and 
judgment is confeſſed on a long declaration, ſtating ſeveral facts 
not mentioned in the bond, as the cuſtom of London reſpecting 
a feme covert ſole trader, and that the money mentioned in the 
bond was advanced to the defendant touching her craft ; there- 
fore there is no authority to enter up the judgment in the 
manner in which this is entered. No inſtance hath been ſhewn 
where a feme covert ſole trader can execute a bond; ſhe is liable 
to ſimple contract debts, but cannot give a bond; if ſhe could, 
ſhe might bind her heirs, if ſhe had real aſſets, which certainly 
no cuſtom can warrant, An infant is liable for neceſſaries, but 
cannot give a bond for them. A married woman cannot 
be made defendant without her huſband ; and if ſhe cannot, 
(and no caſe has been cited to ſhew ſhe can) ſhe cannot give a 
warrant of attorney to confeſs a judgment. The mode of exe- 
cution is a commitment to priſon, though judgment 18 againſt 
the goods. This judgment is entered up without authority, and 
mult be ſet aſide. Alon, J. The cuſtom ſeems to operate on 
| ſimple 
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ſimple contracts only. By the better authority, it ſeems that 


the action muſt be brought in the city courts; and the huſband | 


- ought to be joined. It is a principle of the common law (Finch 12.) 
that a woman ſhall never be put to anſwer without her huſband. 


Indeed in a note in Dyer 271. b. it is ſaid where a huſband was 


| baniſhed, the wife was ſuffered to appear alone to prevent her 


being waved. The warrant of attorney in the preſent caſe is an 
abſolute nullity. Millet and. A/bburft Juſtices agreeing, the rule 
was made abſolute ſor ſetting aſide the judgment, as entered up 
without authority; and a clauſe was ordered to be inſerted in the 
rule that the huſband being preſent in court conſented to the 
motion. N. B. Mr. Cowper and Mr. Buller preſſed much that the 
huſband ſhould be put to bring his writ of error.” 

Mingay and Manley, in ſhewing cauſe on this day, obſerved 


that this action was not brought by a feme covert, the huſband 


having died before the ation was brought; and they aſſimilated 
this to the caſe where a feme ſole, entitled to a choſe in action, 
marries, and afterwards the huſband dies without reducing it 
into poſſeſſion, in which caſe it would ſurvive to the wife. But 

Per Curiam. In the caſe put at the bar, of the choſe in action, 
the right ſurvives to the wife by the common law of the land. 
But here the right claimed by the wife only ariſes by the cuſ- 
tom of the city of London, of which we can take no notice in 


this action; and therefore the action ſhould have been brought 


by the repreſentatives of the huſband. The caſes in 2 Leon. 166; 
and Moor 135; ſhew that the ſuperior courts at Weſtminſter can- 


not take notice of this cuſtom. 


Rule abſolute. 


HoucGnrToN again BuTLER and Another, 


RESPASS for breaking down and carrying away an 

iron gate. Plea a demiſe of certain premiſes from the 
Company of Salters jn the city of London, and a right of way 
over the locum in quo, as appurtenant thereto ; and that becauſe 
the ſaid gate was wrongfully erected acroſs the ſaid way the 
defendants broke it down c, and removed and carried the ſame 
to a convenient diſtance from the place where it was erected, 
and depoſited the ſame in a proper and convenient place near to 


ſame he took it down and depoſited it in a convenient place for the »/e of the plaintif, to which the plaintiff 
replies a ſubſequent converſion ; proof that the defendant put the gate upon his own premiſes, from whence 
.the plaintiff might. have taken it, if he had pleaſed, will not ſuſtain the replication. : 


"y the 


/ 
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the ſaid place where the ſaid iron gate had been erected, for the 
ſe of the plaintiff, & c. Replication, proteſting. that the defen- 
dants did not after they had broken down the ſaid gate re- 
move the ſame to a convenient diftance from the place where it 
had been erected c, alleges that after the breaking down c, 
the ſaid iron gate in manner and form as the defendants have 
pleaded, they converted the ſame to their own uſe, c. Rejoin- 
der taking iſſue thereupon. At the trial at the laſt fittings at 
Guildhall before Lord Kenyon, it appeared that the gate in queſtion 
having been erected acroſs a way, the right of paſſing over 
which was claimed by the defendants, they had taken it down, 
and laid it on their own fide of the premiſes which joined to 
the plaintiff's cloſe by the place where it had been erected, and 


from whence the plaintiff might have taken it whenever he 


pleaſed. No acceſs was proved ; but his Lordſhip ificlined to 
think that the defendants' putting down the gate on their own 
premiſes, where the plaintiff had no right to come, was a con- 
verſion in point of law; and the plaintiff recovered a verdid: 
which 

Bower moved to ſet aſide, on the ground that the putting of the 
gate on the premiſes of the defendants was not of itſelf a con- 
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verſion ſo as to make them treſpaſlers ab intro ; for it amounted 


to a licenſe to the plaintiff to enter, and take it away ; accord- 
ing to what is ſaid in 2 Rell. 565. pl. g. that © if a man take my 
goods and carry them upon his own land, I may juſtify enter- 
ing upon his land to take them again, for they came there by 
his own act.“ Bro. Abr. Treſpaſs” pl. 186. The replication put 
the right of way entirely out of the queſtion, and therefore the 
plaintiff could only make the defendants treſpaſſers ab initio by 
proving an exceſs in the manner of doing the ad, or an aſſump- 
tion of right to the gate by them; neither of which appeared. 

Erſkine now ſhewed cauſe. It was not neceſſary to ſhew any 
exceſs here in the manner of pulling down the gate ; but the 
plaintiff relied in his replication upon an independent converſion 
afterwards, which was proved by the defendants having car- 
ried the gate upon their own premiſes. That was an aſſumption 
of right in them, which made them treſpaſſers. 
Bocver and Lambe in ſupport of the rule were ſtopped by 

The Court, who were clearly of opinion that the plaintiff had 


not made out his caſe. The defendants pleaded a right of way, 


and that, the gate having been wrongfully erected acroſs it, they 


removed it, and depoſited the fame in a convenient place for the 
Vor. IV. 53 uſe 
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uſe of the plaintiff, The plaintiff did not deny theſe facts, but 


replied a ſubſequent converſion: it was therefore incumbent 


upon him to prove ſome treſpaſs, which was not covered by the 
plea, and that he has not done. 3 4 
2 5 Rule abſolute. 


BERRYMAN, one, &c, againſt WIS B. 


HIS was an action of ſlander by an attorney. The decla-. 
ration ſtated that the plaintiff was an attorney of this 
Court, and having been employed 1n a particular cauſe had. re- 
ceived a certain ſum of money, which the defendant charged 


him with ſwindling, adding a threat that he would move the 


Court to have him ſtruck off the roll of attornies. At the trial 
at the laſt York aſſizes before Thomſon, B. the plaintiff proved 
the words, and his having been employed as an attorney in that 
and other ſuits. The defendant's counſel objected that the plain- 
tiff had not proved the firſt allegation in the declaration, namely, 
that he was an attorney of this Court, which could only be 
proved, by his admiſſion, or by a copy of the roll of attornies : 
but the objection was over-ruled, and the plaintiff obtained a 
verdict, the learned judge reſerving the point, with liberty to 
move to enter a non: ſuit. 

Wood accordingly renewed his objection in the laſt term, and 
obtained a rule to ſhew cauſe why. a non- ſuit ſhould not be ſet 
aſide; which was now oppoſed by 

Law; who ſaid that, the ſubſtantial allegation being that the 
plaintiff was an attorney of one of the ſuperior courts of Weſt- 
minſter, it was immaterial whether he were admitted by one 
Court or the other. And that the charge itſelf, which the de- 
Fendant had made, admitted that he was an attorney. 

The Court were of opinion that this was ſufficient proof, for 
the defendant's threat imported that the plaintiff was an at- 
torney. And 

BULLER, J. ſaid that in the caſe of all peace officers, juſtices 
of the peace, conſtables Sc, it was ſufficient to prove that they 
acted in, thoſe characters, without producing their appoint- 
ments, and that even in the caſe of murder (a). The exciſe and 


cuſtom· houſe officers indeed fall under a different conſideration: 


(a) So determined by 2 the judges in 1 ID; aſſizes in 9 
the caſe of Gerdox, who was tried at the % n 


14 n Wo # v6 bur 
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but even in thoſe caſes evidence was admitted both in criminal 
and civil ſuits to ſhew that the party was a reputed officer prior 


to the 11 Geo. 1. c. 30. / 32. In actions brought by attornies 
for their fees, the proof now inſiſted on has never been required. 


Neither in actions for tithes (a) is. it neceſſary for the incumbent 


to prove preſentation, inſtitution, and induction ; proof that he 
received the tithes, and ated as the incumbent, is ſufficient. 
Rule diſcharged 0. 


(a) Vid. Bevan v. vie, ante 3 vol. 


635. . a 632. 


VAUGHAN againſt Dux N ELI. 


1 E writ of capias ad Jatisfaciendum i in this caſe, on which 

the defendant was taken in the vacation, was ſued out in 

the laſt long vacation, returnable the firſt return of Michaelmas 

term, but he eſcaped from the cuſtody of the officer who arreſted 

him, and was not retaken till the 2oth of November, when he was 

carried to the Mar/halſea priſon. In Hilary term laſt he applied 

to be brought up under the Lords' act before Mr. Juſtice Buller 

at chambers, for the purpoſe of obtaining his diſcharge ; but as 

there was a miſtake in the notice given to the plaintiff as to the 
name of the cauſe, he was remanded. | 

Garrow now moved that the priſoner might be brought up to 
the Court, in order that he might take the benefit of the Lords' 
act. He ſaid that, if the Court ſhould be of opinion that for ſo 
trifling a miſtake in the notice the defendant ought not to 
have been remanded, the preſent application was in time, be- 
cauſe it muſt be conſidered as having been made in Hilary term, 
which was the term next after that in which he was charged in 
execution; and by the 32 Geo. 2. c. 28. / 13. © any priſoner may, 
before the end of the firſt term which ſhall. be next after any ſuch pri- 
foner ſhall be charged in execution, petition c.“ And he contend- 
ed that the prefixing of the wrong title to the notice, even in 
it's preſent ſhape, ought not to be concluſive againſt the priſoner, 
ſince it had the effect of giving notice to the plaintiff of that 
which he was to oppoſe. 

Gibbs oppoſed this application in the firſt inſtance ; oBſerving 
that the notice was calculated to miſlead the rlinczf as it was 
entitled in another cauſe, and conſequently that the learned 
judge did right in nne th the 9 But whether it 

„ were 


(8) Vid. Radford v. Me Inteſb, ante 3 vol. 
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were ſo or not he ſaid was perfectly immarerial in this caſe ; 


becauſe even if this application were conſidered as having been 
made in Mlary term, it was too late, ſince he was taken in exe- 
oution in the laſt long vacation, and conſequently ſhoyld have 
applied for his diſcharge in the Meichaelmas term following. 
By the ſheriff's return that the priſoner was taken under the 
writ returnable the firſt return of Michaelmas term, the defen- 
dant muſt be conſidered as charged in execution at that time. 
From that moment the ſheriff was anſwerable for the perſon of 
the defendant. And it would be permitting the defendant him- 
ſelf to take advantage of his own wrong, if, by eſcaping out of 
the cuſtody of the law, he could enlarge the time of his apply- 
ing to be diſcharged under this act of parliament. But 

The Court thought the application was made in time, for that 
the defendant could not be ſaid to be charged in execution, within 
the meaning of this act, until he was actually delivered over to 
the marſhal. And that the 26 Gro. 3. c. 44. / 4, which was 
made in part materid, contained a parliamentary expoſition of the 
words © charged in execution” in the Lords' act; for it direQs 
« all gaolers and keepers of priſons to give notice of that act to 
all perſons in their cuſtody for debt, within three days after ſuch 
perſon ſhall have been reſpectively committed or charged in execu- 
tion.” They therefore ordered the defendant to be brought up, and 
recommended it him to amend the title to the notice. 


The Kine againſt Ns weoms and Another. 


Rule having been obtained, calling on the defendants, who 
were juſtices for Devon, to ſhew cauſe why a mandamus 
ſhould not iſſue to compel them to grant a warrant of diſtreſs on 
D. Simpſon of Halberton, to levy a poor-rate, cauſe was now 
ſhewn by 
Dampier ; who ſaid that as the rate was not publiſhed till the 
third Sunday after it was made, it was a nullity ; for it is enacted 
by the 17 Geo. 2. c. 3. / 1. that public notice ſhall be given of 
every rate the next Sunday after it ſhall have been allowed by the 
. Juſtices, “ and that no rate ſhall be eſteemed valid and ſufficient, 
ſo as to collect and raiſe the ſame, unleſs ſuch notice ſhall have 
been given.” And notwithſtanding there was an appeal to the 
ſeſſions againſt this rate on the ground of inequality, where the 
appeal was diſmiſſed, the order of ſeſſions cannot give effecl to 


that rate, which was before a nullity. I 
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Fanſhawe, in ſupport of the rule, contended that as the ob- 
ject of the act of parliament. in requiring the public notice of 
the rate to be given in the church was to guard againſt ſecret and 
clandeſtine rates, it was anſwered in this caſe by publiſhing it 
in the church on the third Sunday, which was equally notorious 
to the inhabitants of the pariſh as if it had been publiſhed on 


the firſt Sanday after it was made. But even if it were an ob- 


jection at firſt, it was the ground of an appeal; whereas the rate 
was appealed againſt on another ground, and confirmed. And 
in Hutchins v. Chambers (a), Lord Mansfield ſaid ® A defect in 
the rate, unappealed from, could not avoid the warrant (of 
diſtreſs).” At all events the writ ought to go, that the defen- 
dants may be compelled to put the anſwer on the record ; as 
was done in R. v. The juſtices of Middleſex (b), where Lee, Ch. ]. 
ſaid * If the juſtices have ſufficient reaſon why they did not grant 
the warrant, it will appear upon the return to the mandamus.” 
Lord Kenyon, Ch. J. There is no doubt but that in a 
proper caſe this Court would grant a mandamus to compel the 
juſtices to grant a warrant of diſtreſs, becauſe without it pay- 
ment of the rate could not be enforced. But as the mandamus 
would be no juſtification to the magiſtrates, we muſt take care 
not to compel them to do an act, which may not be warranted 
by law. Now this application is anſwered by the act of par- 
liament, which requires a particular ſtep to be taken, before the. 
rate can be valid, namely, that public notice ſhall be given of 
the rate in the church on the next Sunday after it is allowed; 
that direction was not purſued in this caſe, and conſequently 
the rate itſelf is invalid. Suppoſing the pariſh officers were to 
give notice of the rate at ſome other public place in the pariſh, 
it would not be ſufficient, though it might be equally notorious. 
What is ſaid in Hutchins v. Chambers is perfectly right, as ap- 


plied to the inequality of the rate. But this is a radical defect 
an the rate itſelf, which nothing can cure. 


BULLER, (c) and GRosx, Juſtices, concurring. 
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| Rule diſcharged (4). 
(a) 1 Burr. 587. (e) Abſ. Abburf,, J. | 
(6) But 50. . 73. 19 Vid. Milwardv, Caffin, 2 Bl. Rep. 1330. 
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12 ONE ATA againſt PA Lex. 


Plaintif can- W HEN the plaintiff's attorney delivered the copy of the 
ast ſigu judg- declaration to the defendant's attorney, he demanded 


ment for the 
defendant's a groſs ſum for the warrant of attorney and for the copy of the 


— T7 for declaration, and ſigned judgment on the latter refuſing to pay, 

9 on the rule of court of the 5 Ann; by which it is ordered © that 

When the the defendant's attorney, at the time of the delivery of the copy 

dec laration is Of the declaration, or taking thereof out of the office, ſhall pay 

- 4g ed to 47. for the warrant of attorney; and if he refuſe, the plaintiff's 
attorney may ſign judgment againſt the defendant in ſuch action, 
by default.” 

Gibbs obtained a rule on a former day to ſhew cauſe why this 
judgment ſhould not be ſet aſide for irregularity ; on the ground 
that the rule of the 5th of Anne had never been acted upon; 
and that, if it were ſtill in force, it ſhould be taken ſtrictly, and 
the plaintiff's attorney ought to have made a ſeparate demand of 
the 44.; whereas he included it in another, and a larger, ſum, 
for non- payment of he was not entitled to bgn judg- 
ment. 

Shepherd, in ſupport of the rule, admitted that the plaintiff 
could not ſign judgment on account of the defendant's not pay- 
ing for the copy of the declaration; but ſaid that, notwithſtand- 
ing the whole ſum had been demanded together, the defendant's 
attorney ſhould at leaſt have paid for the warrant ; for that the 
rule of the 5th of Anne ſtill continued in force. But 

Per Curiam. There is no inſtance in which judgment has been 
ſigned for not paying for the warrant of attorney; at leaſt in 
modern times. The practice has been to make a demand for the 
warrant and the copy of the declaration together ; and it is ad- 
mitted that for not paying for the latter judgment could not 


have been hgned. 
Rule abſolute, 


Widreſtey, WALLACE againſ} The Ducheſs of CUMBERLAND. 


July 13th. 


If defendant, EBT on bond. The defendant, after craving oyer of the 


after craving 


ojer of a bond and condition, ſet out in her plea the condition, 


deed, do ge omitting the reciting part which preceded the condition, on which 
awbole deed, 


the plaintiff may gn judgment as for want of a plea ; or the Court will quaſh the plea. 


IN THE THIRTY-FIRST YEAR OF GEORGE II. 
Food moved on a former day to quaſh the plea, becauſe it did 
not contain a true recital of the whole of the condition. It was 
now oppoſed by Hr de 


Erftine, and Baldwin; who ſaid that the recital which preceded The Dukes 


the condition was wholly immaterial, fince the condition itſelf 
expreſſed every thing that was contained in the recital; and that 
if the plaintiff thought it material, he might ſet it forth in his 
replication. But, if the Court thought it neceſſary that it ſhould 
be ſet out in the plea, they prayed leave to amend. Butt 

The Court ſaid that by craving oyer the defendant undertook 
to ſet out in her plea the whole condition, including the recital, 
in ſo many words; and that, not having done fo, the plea was 
bad. That the plaintiff would have been warranted in ſigning 
judgment as for want of a plea; and that though in this caſe no 
time (a) was gained by the defendant's attempt, yet in moſt 
Caſes a falſe recital was made for the purpoſe of delay. And 
therefore, to prevent a fimilar attempt in future, they would 
not permit the defendant to amend. 


Rule abſolute (5). 


(a) It appeared that the plainiif had not On the day of argument, which was the 
loſt a trial. j laſt paper day of the term, the defendant's 

(5) Ferga/on, Bart. and others v. Mackreth, | counſel objected to 1t's being argued, be- 
H. 24 Geo. 3. B. R. To an action of debt on | cauſe it was the laſt paper day. But 
bond, the defendant after craving eyer, ſet it] The Court, on bearing the above facts 
aut truly, and pleaded payment by the prin- ſtated, directed anaffidavitof them to be made: 
ipal, he being a ſurety. Plaintiff replied, made a rule #j# for ſtriking out all the 
and put the pleas in iſſue, and then ſerved | pleadings of the defendant, that the plain- 
the defendant's attorney with a rule to abide | tiffs ſhould have judgment; and that the 
by his pleas, and gave notice of trial. The ] defendant's attorney ſhould pay all the colts. 
.defendant returned the paper- book; ſetting And they intimated a ftrong inclination to 
out a falſe ozer of the bond, and pleading as grant an attachment againſt him. 
before. On which the plaintiffs enrolled |  Burrough for the plaintiffs, mg for the 
the true condition, and demurred. | defendant. 


The KINO againſt The Tnhabitants of HincxLzv. 


HE pauper, T. Furborough, was born at Frowleſworth, 
(where his father was legally ſettled,) and at 9 years old 
-was bound a pariſh appprentice to D. Palmer of Hinckley, who 
was reſiding at Hinckley under a certificate from Cop/on, in the 
county of Warwick, The pauper, after ſerving part of his time 
with Palmer, was aſſigned by him to J. Hurft, a legal pariſhioner 
of Hinckley, under an agreement, by which Hur/# was to pay 1c. 
a week to Palmer, and which ſum was paid accordingly. He 
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ſerved Hurft in Hinckley above 40 days before he left him. The 
Seſſions, being of opinion that the pauper gained a ſettlement 
by ſerving Hurſt under the aſſignment of the indentures, con- 
firmed the order, by which he and his wife were removed from 
Ku rowleſworth to Hinckley. 
Bearcroft, Le Blanc, Serjt., Perceval, and Torkington, bel called 
upon (a) to ſupport the rule to quaſh the order of Seſſions, con- 
tended that the pauper acquired no ſettlement in Hincbley under 
the aſſignment of the indentures of apprenticeſhip, whether the 
caſe were conſidered on the words of the ſtatute of 12 Ann. ff. 1. 
c. 18; or on the conſtruction which they have received. The 
ſecond ſection of that act, after reciting that certificated perſons 
frequently take apprentices, who by reaſon of ſuch apprentice- 
ſhips gain ſettlements in, and become a burden to, ſuch pariſhes, 
though ſuch maſters have no ſettlements there, enacts, that if any 
perſon, who ſhall be an apprentice, bound by indenture to any 
perſon who ſhall reſide 1n any pariſh by means or licenſe of ſuch 


certificate, and not afterwards having gained a legal ſettlement 


in ſuch pariſh, fuch apprentice by virtue of ſuch apprenticeſhip, 
indenture, or binding, as aforeſaid, to ſuch perſon, ſhall not gain 
any ſettlement in ſuch pariſh, by reaſon of ſuch apprentice- 
{hip or binding. he object of the act therefore clearly was to 
prevent any conſequential burden being brought on the cer- 
tificated pariſh by the perſon reſiding there under the certificate. 
In R. v. Romſey (b), where an apprentice with the conſent of his 
maſter ſerved a ſecond maſter, who was reſiding in another pariſh 
under a certificate, it was held that the apprentice gained no 
{ſettlement in the ſecond pariſh ; and Yates, J. ſaid“ The inten- 
tion of this act is that a certificate man ſhall not be the igrument 
of the apprentice's gaining a ſettlement in the pariſh to which 
he himſelf came by certificate.” In the ſame caſe, as reported 
in Bott 175. pl. 243. Afton, J. ſaid, “ if he had been aſſigned 


| by a certificate perſon to a third perſon, he might gain a ſet- 


tlement ; for third parties are not within the certificate act. But 
third parties” do not mean third maſters, but third pariſhes. For 
in R. v. Petham (c), where a certificated perſon from Petham to 
Lydd was bound to a perſon living at Tenderden, who himſelf 
was certificated from Sellinge, and was afterwards aſſigned to a 


: ſecond maſter living at Had whom he ſerved 40 days, the Court 
held that he gained a ſettlement in Zydd, becauſe third pariſhes 


are not within the certificate ad. Lee, Ch. J. there faid © The 


1.0 In laſt Baer term. (5) Nr. 5. c. 4%0. (0) Bott. 130. pl. 238. 
| 13 Wo end 
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end of that act ſeems fully anſwered by ſecuring the pariſh which 
is obliged to receive the certificate man; and there is no reaſon 
to extend it farther.” If it be ſaid that an aſſignment operates 
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as a new binding, it may be anſwered that an aſſignment is only The lahabi- 


an agreement between the two maſters that the apprentice ſhall 
ſer ve the ſecond, inſtead of the firſt, maſter. In legal language, 
an apprentice cannot be aſhgned; R. v. Channel, 3 Keb. 519; 
'though he may work for another maſter by the order or con- 
ſent of the firſt; and in ſuch caſe the ſervice is conſidered 
in law as a ſervice to the firſt maſter under the indenture of ap- 
prenticeſhip. St. Olave and All Hallows, 1 Seff. Caf, 215; and 
Re. v. Petrox, Burr. S. C. 248. But in this caſe, this was not only 
a ſervice to the firſt maſter in law, but in point of fact alſo; 
for he received a weekly benefit from the pauper's labour. Per- 
haps it may be contended that this is not within the miſchief of 
the act, becauſe the ſecond maſter might originally have taken 
the apprentice ; but an equitable conſtruction of the poor-laws 
is not to be favored; and the Court has frequently ſeen the 
miſchievous effects of departing from the ſtrict letter of them. 


In theſe caſes the two points to be conſidered are the binding, 


and the inhabitancy of the apprentice : now here was a binding 
to a certificated perſon, and a reſidence and ſervice by the ap- 
prentice in the ſame pariſh where the certificated perſon reſided. 

Bower, Dayrell, and Gally, contra, ſaid that an aſſignment of 
an apprentice had always been- conſidered as a new binding, for 
the purpoſe of giving him a ſettlement ; and that he gained a 
ſettlement by ſerving under it for 40 days, if the ſecond maſter 
were capable of conferring one. In R. v. Petham, which has 
been cited, the pauper gained a ſettlement by ſerving under an 
aſſignment from a certificated perſon ; and according to Sir F. 
Strange's (a) report, who argued the caſe himſelf, the Court ſaid 
The act has not made the binding void, but has only taken 
away one of the conſequences of ſuch binding for the ſake of 
the certificated pariſh. I never intended to meddle with the 
caſe of a legal pariſhioner's apprentice ; and when once there is an 
aſſignment to ſuch an one, it is the ſame as if it had been an original 


tants of 
H INCKLET.. 


binding. The principle therefore is not that the apprentice - 


gains a ſettlement under the indenture ; for if it were, the pau- 
per in that caſe could not have gained a ſettlement under it. 
And it is obſervable that Sir F. Strange abridged that caſe thus, 


(a) 2 Str. 1147. 
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299%. A certificate man's apprentice, being aſſigned to a pariſhioner, 


2 


gains a ſettlement.” The King v. Romſey, whach has alſo been 


The Kine cited, rather ſhews that this pauper gained a ſettlement in 


.@2ai 


The Inhabi- Hinclley, by conſidering the effect of a ſervice to the ſecond 


tants of 
'HincKutr. 


maſter; for if the ſervice in that cafe had been conſidered as 
performed to the firſt maſter, it would have been immaterial to 
conſider whether the ſecond maſter were a certificated perſon or 
not, and the pauper ſhould have been ſettled at Romſey. And 
in the report of the ſame caſe in Bott. Afton J. put this identical 
caſe, If he had been aſſigned by a certificate perſon to a third 
perſon, he might gain a ſettlement; for third parties (not pariſhes) 
are not within the certificate act (a)”. In the caſes which have 
ariſen on this ſtatute, the Court has not enquired into the ſitu- 
ation of the parties at the time of the original binding, but when 
the ſervice is performed. R. v. Weſtbury, And it is ſufficient for 
the purpoſe of giving a ſettlement, that the maſter (whether the 
firſt or ſecond) 1s capable of conferring a ſettlement at the time 
when the ſervice 1s performed. If the firſt maſter, inſtead of 
aligning the apprentice to the ſecond, had diſcharged his cer- 
tificate, and gained a ſettlement in Hinckley, the apprentice would 
have acquired a ſettlement there by ſerving under the inden- 
ture; Ivingboe v. Stonebridge, 1 Str. 265, and yet originally 
the binding was to a certificate man (50). Then it can make no 
difference whether the ſervice be performed to one perſon or 


another, provided that perſon be capable of conferring a ſettle- 


ment. Neither is the pariſh of Hinckley injured by the pauper's 
gaining a ſettlement there by ſerving the ſecond maſter ; becauſe 
it was competent to ſuch ſecond maſter to have taken the ap- 
prentice originally; or the firſt maſter might have given up the 
indentures when he aſſigned the apprentice, and the latter might 
then have been bound to the ſecond maſter for the remainder 


of the time, as an original binding: and in neither of thoſe 


caſes is it diſputed but that the pauper would have gained a ſet- 
tlement in Hinckley. It may be admitted that ſome confuſion 
has crept into the caſes from conſidering the legal effect of the 
aſſignment of an apprentice : but it is merely a technical an- 
ſwer to a technical objection; and all the caſes ſhew that an 
alignment has the ſame effect, with regard to giving a ſet- 


tlement, that the original binding has. 


fa) It was alſo ſaid that a MS. note of for in the certificate act, and not after- 
this caſe agreed with Betts report. wards having gained a legal fettlement iy 
(5) This fituation is particularly provided | ſuch pariſh.” 


The 
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"The Court took time to conſider of this queſtion; and on this 
day | | 

Lord Kenyon, Ch. J. dehvered the unanimous opinion of the 
Court. The queſtion in this caſe is whether any ſettlement was 
obtained by the apprentice by his ſervice under his ſecond maſter, 
who was a pariſhioner of Hinckley, in that pariſh, his firſt maſter 
by whom he was aſſigned having been certificated thereto. The 
firſt impreſſion made upon my mind was that, as the laſt forty 
days of the apprenticeſhip were ſerved under a perſon who was 
not under the diſability of the certificate, ſuch ſervice gained 
a ſettlement: but upon looking more fully into the authorities 
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cited, on which I had formed my firſt opinion, and adverting 


more particularly to the words of the ſtatute of Anne, I am dif- 
poſed to think that a ſettlement was not acquired by the ſer- 
vice under the indenture with the ſecond maſter in Hinckley, al- 
though he were not reſiding there under the certificate. And 
that opinion which we have formed proceeds principally on the 
words of the ſtatute of Anne, and the view with which it was 
paſſed. By the general tenor of the certificate act perſons ſettled 
in one pariſh, bringing a certificate with them into another, have 


« right to remain there until they become chargeable; and the 


pariſh to which ſuch certificate is granted cannot refuſe to receive 
them. But the miſchief was that though the certificated per- 
ſons themſelves could not gain a ſettlement in that pariſh, yet 
they were the means of conferring ſettlements on others, by 
taking ſervants and apprentices, which was thought to be a 
great hardſhip on thoſe pariſhes, who were bound to receive them 
under the certificate. Therefore to provide againſt that 'incon- 
venience the 12 Ann. fe. 1. c. 18. was paſſed; which, after re- 
citing the 8 d N. z. c. 30. and that © many perſons obtain- 
ing and bringing ſuch certificates do frequently take appren- 
<« tices bound by indenture, and hire and keep ſervants by the 
year, who by reaſon of ſuch apprenticeſhips and ſervices do 
gain ſettlements in, and become a great burthen to, ſuch 
< pariſhes c., though ſuch maſters coming with ſuch certificates 
have by virtue thereof no ſettlements in ſuch pariſhes c, 
for remedy it enacts * that if any perſon whatſoever, who 
„ ſhall be an apprentice bound by indenture to, or ſhall be a 
e hired ſervant to, or with, any perſon whatfoever, who did come 
< into or ſhall reſide in any pariſh c, by means or licenſe of 


„ ſuch certificate, and not afterwards having gained a legal ſertle= 


„ment 
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„ment in ſuch pariſh c, ſuch apprentice by virtue of ſuch ap- 
<« prenticeſhip, indenture, or binding, and ſuch ſervant by bang 
« hired by, or ſerving as a ſervant as aforeſaid to, ſuch perſon, - 
< ſhall not gain or be adjudged to have any ſettlement in ſuch 
« pariſh &c, by reaſon of ſuch apprenticeſhip or binding, or by reaſon 


of ſuch hiring or ſerving therein: but every ſuch apprentice 


„ and ſervant ſhall have his and their ſettlements in ſuch pariſh 
« tc, as if be or they had not been bound apprentice or apprentices, 
% or had not been an hired ſervant or ſervants to ſuch perſon as 
« aforeſaid”. There has never been any preciſe determination 
on this point; and therefore we think it better to abide by the 
words of the act, from whence the intention of the Legiſlature 
can beſt be collected. And the act having expreſsly provided 
that perſons bound apprentices to certificated men {hall not by 
virtue of ſuch apprenticeſhip, indenture, or binding, gain a ſettlement 
in /uch pariſh, it is neceſlary that the binding ſhould be ſuch as 
would be capable of conferring a ſettlement by ſervice under 
the original maſter in that place, otherwiſe no ſettlement can be 
gained there by virtue thereof. For the Legiſlature intended 
that no act whatever of this ſort done by a certificated man 
ſhould help to bind the pariſh. As to the caſe of The King v. 
Petham (a), where it was held that the apprentice of a maſter 
certificated to Tenterden might gain a ſettlement under an aſ- 
fignment to a ſecond maſter reſiding at Lidd, which was a third 
pariſh ; that does not govern the preſent; becauſe it does not 
interfere with the policy of the ſtatute of Anne; for the pariſl: 
of Lidd had not received the original maſter by force of the cer- 
tificate, and therefore had no right to avail themſelves of the 
proviſions of that ſtatute, which was intended for the protection 
of the certificated pariſh. But here the words of the ſtatute 
cover Hinckley in the broadeſt manner to prevent any burthen 
coming on that pariſh on account of their obligation to receive 


the certificated perſon. The other caſe principally relied on, 


of Romſey pariſh (), has no application to the preſent queſtion ; 
for though it was contended generally at the bar that the ſtatute 
of Anne was confined to apprentices bound by indentures to cer- 
tificated maſters, and claiming ſettlements by ſerving under ſuch 
original maſters, yet the Court by no means adopted that argu- 


ment, but decided rather on the ground that no ſettlement could 


be gained by the apprentice through the medium of a certificated 


| | | perſon 


i 
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perſon in that pariſh. Therefore as there has been heretofore 1791. 
no determination on this point, as the ſtatute of Anne was paſſed Wo 
for: the expreſs protection of the certificated pariſh, and as the 1 — 


words of the act are very particular and poſitive in favour of that The Inhabi- 


. pariſh, we ſee no reaſon to reſtrain the meaning of them to a H . 
ſervice wich the original maſter, 


Both orders quaſhed. 


FrameTON againſt Barge, muse, 

45 | | | July 13th. 

HIS was an action by original, to which bail were not Where the 
put in till two days after the guarto die paſt of the ſecond ion is by 
original, the 


return of the term. On which the plaintiff took an aſſignment of defendant 


has till four 
the bail bond. days after the 


\ Shepherd moved to ſet aſide the proceedings on the bail bond, * w pl i 
on the ground that the defendant had till four days after the bail. 
quarto die poft to put in bail. 
Baldwin contended that the practice was to allow only four 
days in London and Middleſex, excluſive of the day of the return of 
the writ; and cited 1 Crompt. Pra#. 57. | 
Shepherd ſaid that was where the aclion was by Bill; whereas 
this was by original, in which caſe the defendant had _— 
days. And 
The Court, after conſulting with the Maſter, aſſented to the” 
diſtinction, upon the authority of Brownell v. Taylor, Mich. 
6 Geo. 3. to which the Maſter referred them. 


F LF D : +4 4 — 
= — 3 — — — — - w + 


- — 
— ern. 


— 


— — ——̃ — 
=» S - — WP pu 4 _—_ 


. _- 
4 Rr * 


Rule abſolute. 
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KI N 5 BR againſt WILLIAMS. Widreſtay, 
Ju 13th, 
HE 1 was arreſted upon . out of the re = 


Sheriff's Court of London, while he was attending com- will not dif- 


os ch — 
miſſioners of bankrupts as a creditor of a bankrupt to prove a bon cu. 


debt. He afterwards removed the cauſe by habeas corpus into wy |. þ ng | a6 


this court; and now Holroyd on his behalf moved the Court therits 
that he might be diſcharged out of cuſtody, on the ground of Sag ing. 


cauſe after- 
his being privileged from arreſt during his attendance before wards = 
the commullioners for the cauſe above mentioned. He ſaid it this cour 


this court, 


becauſe be 
was arreſted while attending commiſſioners of bankrupt to prove a debt. 


Var NV. ws > | had 
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1791. bad been often held that parties to à cauſe in the 3 
— cburts were privileged from arreſt during their attendance 
Nora in the progreſs of it, eundo, morando, et redeundo'; and the 
 WaLLians. ſame reaſon extended to exempt during their attendance on 
any inferior juriſdiction. Commiſhoners of bankrupts are to 
be conſidered as a court for this purpoſe, being inveſted with 
the exerciſe of judicial powers. And as the creditors are obliged 
to attend perſonally to prove their debts before them, except 
under the 5 Geo. 2. c. 30. , 36, where they live remote from 
5 tte place of meeting [which was not the caſe here, the defen- 
1 | dant living in London] when it may be done by affidavit, there is 
1 the greater reaſon for extending the ſame protection to them. But 
The Court refuſed the application; ſaying that the general rule 
vas founded on the contempt of the Court by the arreſt of per- 
ſons who were giving their neceſſary attendance upon it. Here 
the contempt, if any, was to the commiſſioners of bankrupts, 
and not to this Court; and even the proceſs under which the 
arreſt was made was ſued out of another court; and it could not 
vary the caſe that the cauſe was afterwards removed hither by 
the defendant. Nor were they ſatisfied that the commiſſioners 
of bankrupts could be conſidered as a court of juſtice, or could 
afford any relief in the premiſes; but certainly there was no 
Pretence for this court to interfere. 


Rule refuſed. 


Page 295. I. 2. for *© Lawing” read“ Laming 

297. n. 1. 8. from bottom for “ ſuperadding” read ** ſyperadded:*? 
1 305. I. 20. for ** mother” read ** mothers” 
mw 307. I. 20. for his” read their“ * : 
| | | 311. I, 7 after ee gf?? read te the law in“ ; 
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Iris ORDERED That from and after the laſt day of this 


term, where any ſheriff, before his going out of office, ſhall 
arreſt any detendant, and a cœpi corpus ſhall afterwards be re- 
turned, he ſhall and may within the time allowed by law be 
called upon to bring in the body by a rule for that purpoſe, not- 
withſtanding he may be out of office before ſuch rule ſhall be 
-granted. 


N 1 Gor. %: 


II 15 ORDERED That from and after the laſt day of 

Mzichaelmas term next enſuing, no attorney who ſhall be 
-retained or employed as a writer or clerk by any other attorney, 
ſhall during the time of ſuch employ take or have any clerk 


under articles; and that no ſervice to any ſuch attorney under 


articles during the time that ſuch attorney ſhall be ſo employed 
by any other attorney, ſhall be deemed good ſervice. AND iT 
Is FURTHER ORDERED That from and after the ſame laſt day 
.of Michaelmas term, no perſon, who ſhall enter into articles 
with an attorney or attornies, ſhall be at liberty to ſerve the 
agent or agents of ſuch attorney or attornies under ſuch articles 
for a longer time than one year of his clerkſhip ; and that any 
ſuch ſervice to an agent or agents beyond that time ſhall not be 
deemed good ſervice. And to the intent that better infor- 
mation may be obtained, touching the fitneſs and qualifica- 
tions of perſons applying to be admitted attormes, IT 1s FUR- 
THER ORDERED that from and after the ſame laſt day of 
Michaelmas term, every perſon who ſhall intend to apply for 


admiſſion ag an attorney in, this court, and who ſhall not have 
1 deen 
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| been admitted an attorney er ſolicitor of eee 
for the ſpace of one fulf term term „previous to the term in which 
ſuch perſon ſhall apply to be admitted, cauſe his name and 
place of abode, and alſp the name or names and place or 
places of abode of the 2 or attornies to whom he ſhall 
have been articled, written in legible characters, to be affixed on 
the outſide of the Court of King's Bench, in ſuch place as pub- 
lic notices are uſually affixed, and alſo in ſome conſpicuous 
place in the chambers of each of the judges of this court, and 


in the King's Bench Office; and that no perſon, who ſhall 


not have regularly complied with this Order, ſhall in future 
be admitted an attorney of this court. 


The END of TRINITT Tzam. 
% 


ARGUED and DETERMINED 


IN THE 
Court of KIN G's BEN C H, 


Michaelmas Term, 
In the Thirty-ſecond Vear of the Reign of Grorex III. 


The Kine againſ} 8 and Others 


AYRELL moved for an WINE rn in nature of! a | quo- 
— rwarranto, calling on the defendants to ſhew by what au- 
thority they claimed the office of churchwardens of Newark upon 
Trent, on affidavits which impeached- their election; and he 
mentioned an inſtance in the year 178; 25. when a Grailar applica- 
tion had been ſucceſsful. | 
Lord Kenyon, Ch. J. faid that, had. it not been for che caſo 
died, he ſhould not have been diſpoſed to grant a rule even to 
ſhew cauſe. For that this was not an uſurpation on the rights 
or prerogatives of the crown, for which only the old writ of gu 
warranto lay; and that an information in nature of a quo war- 
ranto could only be granted in ſuch caſes. And he obſerved that 
the caſe in 1782 paſſed by the conſent of both parties, who were 
equally deſirous of having an iſſue directed to try the validity of 
the election; for which reaſon the counſel, who were to have 
oppoſed the rule, declined objecting to the novelty of the ap- 


plication. | He added however that as. fuch a rule had been made 


in that caſe, he thought it too much to ſay, that this queſtion 
| ſhould not be diſcuſſed on ſhewing cauſe againſt the rule; and 
on that ground only a rule to hey cauſe. was . But on 
_ the next day he ſaid 


Vol. IV. . 5 F oc hs 


Tucſday, 
Nev. dth. 


The Court 
will not grant 
a quo war- 
ranto infor- 
mation to 
try the va- 
lidity of an 
election to 
the office of 
churchwar- 
den. 
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The Court were of opinion that they ought not to liſten to the 
application, for that it was deſtitute of every legal principle. 


That the Court refuſed to grant ſuch an information in The King 


v. Dawberry (a). And that in this caſe even a rule to ſhew cauſe 


ought not to be granted, leſt-it ſhould be hereafter drawn into 


Friday, 
Nov. 44th. 


The Prize 
Courts, and 
Courts of 
Lords Com- 
miſſioners of 
Appeals, 
have the ſole 
and excluft ve 
juriſdiction 
over the queſ- 
tion of prize 
or no prize, 
and who are 
the captors, 
notwith- 
ſtanding any 
of the prize 
acts: and if 
they pro- 
nounce a ſen- 
tence of con- 
demnation, 
adjudging 
allo who are 
the captors, 
tke courts of 
common law 
cannot ex 
amine the 
juſtice or pro- 
priety of it, 
even though 
perhaps they 
would have 
put a dif- 
ferent con- 
ſtruction on 
the prize acts. 
And the ſame 
courts have 
Power to en- 


force their de- 
_. crees. There 
Fore where the 


Lords Com- 


amiflioners had iſſued a monitio 


precedent like the caſe in 1782. 
| Rule refuſed, 


(a) 2 Stra. 1196. but more fully reported in Bott. pl. 107. 


Lord Camper and Others againff Howe. In Error. 


L RROR from the Common Pleas in prohibition. The de- 
| claration (after reciting that all pleas of and concern- 
ing the conſtruction of the laws and ſtatutes of this realm, 
and the cognizance of ſuch pleas ought to be tried and diſ- 
culled in the courts of common law, and nat in any court 


proceeding by any law differing from the common law of this 


realm, and that the court of the commiſſioners of appeals pro- 
ceeds by ſome law differing from the common law, and there- 
fore has no power or authority to try or diſcuſs the validity, 
conſtruction, or expoſition, of any ſtatyte, or to expound it other- 
wiſe than is allowed by the common law) recited the Dutch 
prize act, 21 Geo, 3. c. 15; by which it is enacted, for the 
encquragement of the officers and ſeamen of his majeſty's 
ſhips of war, and the officers and ſeamen of all other Briti/b 
ſhips, having commiſſions and letters of marque Vc, that the 
flag officers, ſeamen, and ſoldiers on board the king's ſhips, 
ſhould have the fole intereſt and property in all prizes which 
they ſhould take during the hoſtilities, after the ſame ſhould have 
been finally adjudged lawful prizes to his majeſty, in any of 
the courts of admiralty, to be divided in ſuch proportions as the 
king by his proclamation of the 27th of December 1780 directed; 
and alfo recited that proclamation, which aſcertained thoſe pro- 
portions, It then ſtated that in January 1781 G. Fohnftone was 
appointed commander in chief of a ſquadron (of which the 
ſhip ef the defendant in error was one) to be employed in 
an expedition againſt the Cape of Good Hope, and major general 
M. Mcadows was appointed commander in chief of the land 


n after ſentence to a navy agent, employed by perſons ſuppoſed to be entitled 


to the prize, requiring him to bring the produce of it i t iſtri | 
to be intitled by their ſamtence, * : produce ot it into cour to be diſtribuied among the ꝓerſons declared . 


this Court refuſed to grant a prohibition. 


forces 
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forces on the ſame expedition ; that ſceret inſtructions mee at 1791. 
the ſame time given by the king to theſe commanders, to pre 
vent any conteſt concerning the diſtribution of any prizes to Lord Can- 
be taken at the attack of the Cape by the joint operation of the gag 
army and navy, that ſuch prizes ſhould be divided between the gz, 
land and fea forces, into two ſhares, to be afterwards ſub- 
divided in certain proportions. That the fleet, having on 
board the land forces under general Meagows, deſtined to land 
and attack the Cape of Good Hope, under the command of general 
Megdows, failed from England in March 1781, and in the 
July following arrived within a certain diſtance of the Cape, 
but made no attack whatever on the Cape ; that on the 21ſt of 
Fuly the fleet, having the land forces on board, in an open and 
unfortified bay, called the Saldabna Bay, on the coaſt of Africa, 
at a great diſtance from the Cape, attacked and ſeized as prize a 
certain ſhip, called The Hoog ſtarpell, with divers goods on board, 
belonging to the ſubjects of the States General of the United 
Provinces. That in June 1782 a ſuit was inſtituted in the Ad- 
miralty Court, praying that the {hip and cargo might be con- 
demned as lawful prize to the king, as being taken by G. Jobn- 
fone the commander in chief of the ſquadron. That in September 
1782 they were condemned as lawful prize generally, reſerving 
the queſtion who were the captors; and that in May 1785 that 
court pronounced for the intereft of the army, agrecably to the ſpirit 
of bis majefly's inflruftions, and decreed the prize in queſtion to 
be diſtributed according to the directions of thoſe inſtructions. 
That G. Jobnſtone and the officers and ſeamen of the ſquadron, 
conceiving themſelves to be thereby aggrieved, appealed from 
That deeree to the Commiſhoners for hearing and determining 
appeals in matters of prize, who in June 1786 reverſed the 
decree, and pronounced the ſbip and cargo to have been taken by the | 
conjoint operation of his majeſty" ſhips employed on an expedition againff ; 
the Cape of Good Hope, under the command of G. Jobnſtone, and of | 
the army under the command of M. Meadows on the ſame expedition, 
and condemned the ſhiþ and cargo «as lateſul prize to the king. 
That E. Taylor (fince deceaſed) and . Paley were duly appointed 
agents by the officers and crews of the ſeveral ſhips of the ſqua- 
dron, who ſoon after the decree in September 1782 fold the ſhip 
and cargo, and diſtributed part of the produce among the 
officers and crews of the ſquadron ; and that the reſidue is now 
in Paſley's hands, and ought to be diſtributed by him to the 


captors, in payment of their ſeveral ſhares, in purſuance of the 
| ſaid 
3 "IE 
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1791. 
Lord Cau- 
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| faid ſtatute and proclamation. That the defendant in error 
ſued Paſley for the reſidue of his ſhare in this court, in E. 28 
Geo. z.; and that that plea is ſtill depending. The declaration 


then ſtated that the commiſſioners of appeals in matters of prize 


have not by the law of this realm any power or authority to 


take out of the hands and poſſeſſion of any agent, ſo conſtituted, 
the money ariſing from the ſale of any veſſel, or goods, taken 
from the ſubjects of the States General of the United Provinces, 
which have been finally adjudged lawful prize to the king in 
any of his courts of admiralty, or to compel him to bring in 
the ſame; yet that the commiſſioners of appeals in May 1788 
e el Paſley perſonally to bring 1 in an account of the ſales of 
the ſhip and cargo, together with the proceeds of ſuch part 
thereof as might be in his hands, power, or en ; and iſſued 


proceſs againſt him for that purpoſe. 


The plaintiffs in error pleaded in the uſual form, chat they 
did not iſſue proceſs againſt the agent c; but, for having a 
writ of conſultation, they demurred generally to the declaration. 
The Court of Common Pleas (a), after hearing ſeveral argu- 
ments, gave judgment for the plaintift in prohibition ; to reverſe 
which the defendants in prohibition ſued out a writ of error, 
returnable here. 
This caſe was argued in Trinity term laſt by Le Blanc Serjt. 
againſt che prohibition, and Adair Serjt. contra ; and now by 


| Rooke Serjt. againſt the prohibition, and Lawrence Serjt. in ſup- 


port of it. 

The arguments againſt the prohibition were reducible to theſe 
three heads; 1ſt. That the courts of common law could take no 
cognizance w queſtions of prize, or its incidents. ad. That at 
all events the mere iſſuing of the monition by the court of ap- 
peals was no ground for a prohibition. 3d. That that court 


had put a right conſtruction on the prize- act of the 21 Geo. 2 


c. 15. 1ſt, It muſt be admitted that all queſtions of prize, 
and its incidents, are under the excluſive juriſdiction of the 
prize-courts. The only grounds for granting prohibitions to 
inferior courts, recognized at this day, are, either where thoſe 
courts exceed their juriſdiction, or determine contrary to the 
rules of the common law, on a matter incidentally falling under 
their cogniſance, which is alſo within the juriſdiction of the 
courts of common law. But in all other caſes, the judgment, 
if erronecus, is the ſubject of appeal, but not of prohibition. 7 


(a) Fide L. B. Rep. C. B. 476. 5 FT 
4 T 
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The queſtion therefore will be, whether, after the condemna- 1 791. | 
tion, and the final adjudication ts whom the prize belonged by | | 


che commiſhoners of appeals, that court immediately ceaſed to * 7 | | 
have cogniſance of the diſtribution of the prize condemned by g | 
Hout, 


them, and whether the courts of common law were immediately 
inveſted with exciuſve juriſdiction over the rights of the parties 
upon a fubject where they had not even a concurrent juriſdiaion 
before. The right of the common law courts to interfere in this 
caſe is put upon the act of the 21 Geo. 3. c. 15. which veſts (as 
” it is ſaid) the legal right to the prize after condemnation in the 
navy; and it has been cantended that by their general ſuperin- 
tending juriſdiction they have a right to conſtrue all acts of 
parliament, and confine inferior juriſdictions to ſuch conſtruc- 
tion as they think right. But, in order to maintain that propo- 
ſition in the extent now inſiſted on, the defendant in error muſt 
ſhew that fince the prize acts were paſſed, the courts of common 
law acquired a juriſdiction over all queſtions of prize within 
the ſcope of thoſe acts, although no mention is made in any of 
them of any ſuch new juriſdiction being intended to be given. 
But indeed the contrary has been long ſettled ; and it has been | 
held by cafes fubſequent to ſome of thoſe acts, not only that | 
the prize courts have excluſive juriſdiction over the queſtions of | 
prize or no prize, and who are the captors, but alſo over the 
diſtribution of the prize, which is neceſlarily incident to the 
ſentence: of condemnation. And in no inſtance can any adverſe . | 
action be maintained at law for the proceeds of prize until the 5 | 
demand has been liquidated by the ſentence of the proper court 
of juriſdiction. All theſe poſitions are fully elucidated in va- _ 
Tious caſes; in Zindo v. Lord Rodney (a). Le Caux v. Eden (b). [ 
Smart v. Wolfe (c). The King v. Broom (d). Frown v. Franklin 
(e). Turner v. Neele (J). and Thompſon v. Smith (g). It might 
as well be contended that, where the admiralty decide that a ſhip 
taken is no prize, they can take no further cognizance of the 
queſtion, but the party aggrieved by the capture muſt have re- 
courſe to the courts of common law for redreſs: but yet it has 
fully ſettled that in ſuch caſe the admiralty may proceed to give 
effect to their ſentence by entertaining a new libel againſt the 
captors to compel them to account to the captured. And it 
was held in Le Caux v. Eden that an action for falſe impriſon- 


in Error. 


(2) Dougl. laſt edit. 613. u. 1. (e) Carib. 474 
() Daugd. 59 44. (F) 1 Lev. 243. and 1 Sid. 367. 
(e) Ante 3 vol. 323. ä (g) 1 Sid. 320. 


41) Carth. 398. and 12 Mod. 134 | 
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ment would not he at common law where the impriſonment was 
merely in conſequence of taking a ſhip as prize, though the {ſhip 
had been acquitted. It ſhould alſo be remembered that there is 
no inſtance of a prohibition to a court of prize; and it may be 
highly impolitic to make a precedent for it. 2ndly. At all events, 


the mere iſſuing of the monition is no ground for a. prohibition, 


It is not neceſſary to contend, for the preſent, that no prohibition 
ought to be granted, if the party 'making the application had 
ſhewn any reaſon to the court below why the monition ſhould 
not be enforced, and his plea had been improperly over-ruled : 
But his objection goes to the monition itſelf, which decides 
nothing, and is only the uſual proceſs of the court, iſſuing in 
the ordinary courſe of proceedings. It is admitted that the 
ſentence itſelf is proper, and cannot now be reverſed. If ſo, 
it follows that the court of appeals muſt have a right to enforce 
their own ſentence, unleſs it appear that that court originally 
had no juriſdiction over the ſubje& matter. That they had ori- 


ginal juriſdiction appears on the face of the proceedings; and 


che courts of common law cannot take upon them to prohibit 
the execution of a legal ſentence pronounced by a court of com- 
petent juriſdiction. Smart v. Wolfe. In anſwer to the monition 
calling on the navy agent to bring the proceeds of the prize into 
court, he might and ought to have appeared before the com- 
miſhoners of appeals, and there have infiſted on the right veſted 
in thoſe by whom he was appointed, and that it was not com- 
petent to that court to put a conſtruction on the act of parlia- 


ment by which that right was veſted. If ſuch a plea were ad- 


-mitted, the neceſſity for a prohibition would be done away: 
and till it was rejected, or at leaſt till ſome other ſtep had been 
Taken in the court of appeals to-compel reſtitution of the money, 
the party is too early in his application for this writ. There- 
fore the gravamen ſtated in the declaration, that the court af 
appeals have put à wrong conſtruction on the act, is not true; 


for it does not appear that they have yet put any conſtruction on 


it. But, 3dly, If it were competent to a court of common law to 
entertain juriſdiction of this queſtion, yet the ſentence and pro- 
ceedings of the court of appeals ought to be enforced, in as much 
as this capture is not within the prize- act of the 21 Geo. 3. c. 15. 
It will be neceſſary to take a ſhort review of the law as it ſtood 
with reſpect to the right of prize before the ſtatutes, and what 
alteration was made by thoſe acts. Whatever is taken by any 
of the king's ſubjeQs from an enemy in the courſe-of naval ope- 

1 frations, 
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rations, is prize, and appertains to the king either jure coronæ, 
or as a droit of admiralty, according to the circumſtances. If 
taken by a private ſhip, without any commiſſion from the king, 
the prize belongs to him as a drait of admiralty. If - ſuch ſhip. 


had a commiſſion, only one tenth. of the prize belongs to the 


king as a droit of admiralty, and the reſt is the property of the. 


owner of the privateer. But where the capture is made by the 
king's ſhips or forces, the property is veſted in the king jure co- 
ronæ; and in ſuch caſes it is adjudged by the admiralty /awfl 
prize to the king. But that adjudication by no means imports. 
the capture to have been made by the king's /hips excluſively ; 
for if it were made by his forces the adjudication would be the 
ſame. Now there are three forts of joint captures ; one by the 
king's ſhip and a privateer, with letters of marque, the diſtri- 
bution whereof 1s made according to the number of perſons on 
board the ſeveral ſhips; the king's ſhare being adjudged to 
him in iure coronæ. The ſecond inſtance is of a capture by the 
king's ſhip and a non-commiſſioned privateer ; there the king 
is entitled to the whole, the privateer's part thereof as a droit of 
admiralty, and the other in jure corona, according to the ſame 
mode of diſtribution, The third, is the inſtance in queſtion, 
of a capture by the king's army and navy conjointly ; and there 
the whole veſts in him jure coronæ. Then the prize- acts, which were 
deſigned more particularly for the encouragement of the navy, 
gave the king's ſhare to the navy, in all prizes taken ſolely by a 
naval force. But they do not extend to the caſe of a joint cap- 
ture by the army and navy 3. the only joint capture provided for 
by the Dutch prize- act is that by a king's ſhip and privateer, 
where the privateer takes jointly with the king's ſhip : but even 
an ſuch a caſe the whole is adjudged lawful prize to the king. 

That a joint capture by the army and navy is not within this 
act will appear as well from the title of the act (a), which is 
for the encouragement of ſcamen, as from the preamble 
which is to the ſame effect, and the enacting part which is ex- 
preſsly eonfined to captures by a naval force, namely, by“ flag- 
« officers, commanders, and other officers, : ſeamen, marines, 
and ſoldiers on board every ſhip,” &c. Now this ſtatute being 


a grant of the king's intereſt ought not to be extended further 


than the literal import of the words, eſpecially if a more 
extenſive conſtruction would militate againſt ſound policy. It 


is true the word /o/diers is uſed both in the ſtatute and the pro- 


(a) The Dutch Prize- Ad. | 
| clamation, 
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clamation ; but it is coupled with the words on board, ts; aud 
maſt be conſtrued by the other defcriprion of perfons named in 


conjunction with them to mean ſoldiers acling as marines,” and 


not as a ſeparate body of men under a diftin command. This 
is the eonſtruction of the prize acts, both by the. navy and army, 
and alſo by the king and privy council ; becauſe, in general, 
when a fleet and army have been ſent out to act in concert 
upon the ſame expedition, ſecret inſtructions have been given by 
the king in council, by which he relinquiſhes his ſhare. in the 
prizes to both; and when no fuch inſtructions are given, the 
army and navy enter into an agreement as to the ſeveral pro- 
portions which each ſhall take. The fame has been always un- 
derſtood to be the law in We/tminſter-Hall in every caſe upon 
this ſubject, where fuch queſtions incidentally aroſe. And in 
Le Cras v. Hughes (a) it was held that the party had an infurable 
intereſt grounded on an expectation of the king's bounty. The 
queſtion then is reduced to this, does this appear to be a capture 
by the conjoint operations of the army and navy, as ſuch, or is it 
to be confined to a capture by the ſquadron having on board the 
land forces, according to the averment in the declaration? The 
ſentence of the commiſſioners of appeals muſt be taken to be con- 
cluſive on that point; and they have expreſsly adjudged that the 
capture was made by the conjoint operations of the army and navy. 
This adjudication, it is ſaid, is not inconſiſtent with the aver- 
ment in the declaration; for both may be ſatisfied by ingrafting 
the fact averred on the ſentence, namely, that the army were on 
board the ſhips at the time. But the whole of the proceedings 
rebut ſuch an idea, if itbe meant to be inferred from thence that the 
army did not co-operate as a diſtin body, but only according 
to the words of the act of parliament as ſoldiers on board. The 
ſecret inſtructions given by the king relate merely to the con- 


joint operations of the army and navy as diſtinct bodies; and 


if the king had the power of diſtributing the prize conjointly at 
the Cape, notwithſtanding the act, he has the ſame power of 
making the like diſtribution in the cafe of a conjoint capture 
at any other place. The whole difpute in the courts below has 
turned on this very point, whether the army were to be con- 
ſidered as acting at the time as a diſtin force, or merely in 
the character of ſoldiers on board; ſentence having been ultimate- 
ly given for their right, it is elear that that muſt be intended of 
the right claimed by them, namely, of a ſhare of the prize duc 


* 


(a) E. 22 Geo. 3. Park. Inſur. 3oy. 
oh to 
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- 2 them in a ditinct capacity from the navy. The ſentence 
Ixlelf ſpeaks of them as under a diſtin& command from the fleet, 


vrhich could not be, if they were merely acting in the nature of 


| marines on board. That averment then in the declaration 
of their being on board at the time of the capture, within the 
meaning of che act, is altogether repugnant to the ſentence of the 
Court of Appeals, and is therefore utterly void, and a good ground 
of demurrer. But even if it were admitted that by the prize 
act ſometbing were veſted in the navy, ſtill as the 2whole was not 
veſted in them, the monition was properly iſſued to compel the 
agent to bring the proceeds in his poſſeſſion into Court, that 
the remainder of the profits might be diſtributed to thoſe who 
are entitled. 

The counſel for the prohibition ſubmitted two propoſitions to 
the Court. 1ſt, That orohibitions have at all times been granted 
where inferior courts have put a different conſtruction upon an act 
of parliament from that which the courts of common law would 


have put, although ſuch act were paſſed relative to a ſubje& 


matter of which ſuch inferior courts had original juriſdiction, 
Harriſon v. Burwell (a). Wheeler's caſe (b). Slawney's cale (c). 
2 Roll. Abr. 303. pl. 27, 28. 306. Pl. 10. Sir W. Fuxon v. Lord 
Byron (d). Carter v. Crawley(e). Berkley v. Morrice (J), and Pierce 
v. Hopper (g). If it be urged, in anſwer to this laſt caſe, that the 
prohibition went becauſe the defendant below was not within 
the juriſdiction of the admiralty, the ſame anſwer will apply to 
every caſe where prohibitions have been granted to inferior 
courts, becauſe they have put a wrong conſtruction on an 
act of parliament, in order to extend their juriſdiction, as it is 
contended that they have done here. The principle of all theſe 
authorities was again recognized by Lord Mansfield in Howe v. 
Nappier (h), where he ſaid that a prohibition is ex debito juſtitiz, 
if the court of Admiralty proceed contrary to act of parliament. 
Upon the like principle have prohibitions been granted where 
the inferior courts have determined contrary to the rules of the 
common law. 1 Rol, Rep. 12. 2 Rol. Abr. 301. pl. 11. 307. 


Pl. 1 ry Beſtard v. Stulley (i), and Shotter v. Friend ((). if it 


(a) Yavgh. 206. (F) Hard. 502. 

(6) Gods. 218. | (oy) 2 Sera. 249. 
(e) Heb. 83. | | (hb) 4 Burr. 1950. 
(4) 2 Lev. 64. (i) 2 Lev. 209. 
(e) Sir T. Ray. 497. 1 h Carth. 142. 
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were any anſwer to this prohibition. to ſay that, the ſubject 
matter being within the juriſdiction of the prize court, che error 
in their judgment, if any, can only be rectified on appeal, the 
ſame anſwer might have been given in moſt of the inſtances cited, 


and yet it never occurred. The authorities which have been 


cited on the other fide do not contradict the poſition now con- 
tended for, that this Court have a right to examine whether the 
conſtruction put upon the ſtat. 21 Geo. 3. c. 15. by the Court be- 
low be right or not. For it is not neceſſary to deny that, where 
the inferior courts have cogniſance of the principal queſtion, they 
have not alſo cogniſance of all incidental matters necellarily ari- 
fing therefrom : but all that is contended for is, that if in de- 
ciding ſuch incidental matters they determine differently from 
the common law courts, that is a ground of prohibition. Neither, 
is it diſputed that they have authority to enforce that which 
they may decide, or that the mere iſſuing of a monition is of it- 
ſelf a ground of. prohibition, unleſs it appear (as in the preſent 
caſe) that the command included therein is directly repugnant 
to the true conſtruction” of an act of parliament. With reſpect 
to what is ſaid of there being no inſtance of a prohibition to a 
prize court, that could have no weight, even if the fact were ſo; 
but in fact there is an inſtance in 2 Leon. 182. And in Lindo v. 
Rodney a prohibition was denied, not becauſe it would not go in 
any caſe to a prize court, but becauſe, that was not a proper caſe for 
it. 2dly. The court of appeals have miſ-conſtrued the ſtatute, 
and done an act not warranted by it. It is not the ſentence 
itſelf which is complained of, becauſe the terms of it are ſuch as 
exactly accord with the true conſtruction of the act of parlia- 
ment, and by which the property in the prize is expreſsly veſted 
in the navy : but the miſtake lies in the concluſion which the 
'Court below have drawn from ſuch ſentence ; and which ſup- 
poſes the property to be veſted in the crown inſtead of the navy ; 
and this they have attempted to enforce by iſſuing the monition 
in queſtion, After the prize court had adjudged the property 
to be lawful prize to the king, and that the claimants were the 
captors, the act veſted the property abſolutely i in them: whereas 
the effect of the monition is to veſt the property in the king, as 
contradiſtinguiſhed from the captors. It is. immaterial in what 
right the crown was originally entitled to prize, becauſe in what- 
ever way it was acquired, the crown has parted with it all in 
favor of the captors, by virtue of the act of the 21 Geo. 3: c. 15. 


N 
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and the proclamation. All then that remains to be ſhewn is, that 

the perſons adjudged to be the captors fall within the deſcription 
of, the act. The ſentence of the court of appeals declares the 
prize ſhip: to have been taken © by the conjoint operation of his 


4 majeſty's ſhips and veſſels, employed on an expedition againſt 


the Cape of Good Hope, under the command of the ſaid George 
% Fobnſtone, and of the army under the command of the ſaid 


„% W. Meadows on the ſame expedition.” The words of the 


ſtatute are, © that the flag officers, commanders, and other officers, 
* ſeamen, marines, and ſoldiers, on board every ſhip and veſſel 
„of war in his majeſty's pay, ſhould have the ſole intereſt and 
< property of and in all and every ſhip, veſſel, goods, and mer- 
* chandizes, which they had taken &c.” So long therefore as 
the troops remained on board before their arrival at the Cape, 
they fell exactly within the deſcription of the act, as ſoldiers on 
board. And that-ſuch was the caſe here is evident upon the face 
of the whole proceedings, independently of the expreſs aver- 
ment of that fact in the declaration. For the capture was made 
at ſea before they came to the Cape; and it is not to be cok 


lected, nor can it be intended, that the troops were landed at the 


time. The ſecret inſtructions merely relate to the caſe of an 


attack upon the Cape ; where the operations of the two bodies 
would be adapted, each in it's own ſphere, to the particular 
emergency. Till their arrival there the troops were merely 
paſſengers on board, and only entitled to ſhare accordingly z 
and the circumſtance of there being no proviſion made for any 
other joint capture ſhews the ſenſe of the king and council 
that in the caſe of any previous capture, while the troops were 
on board, the property would veſt under the prize act and the 

general proclamation. The caſe of Wemys v. Linzee (a) is ſtrong 
in point. There the plaintiff a captain of marines, and his 
troops, on board a man of war when a prize was taken, 
not belonging to the ſhip's complement, were only entitled 
to ſhare as paſſengers. The ſame rule was 'laid down in the 
«aſe of captain Haſton, who, with his troops under his com- 
mand, deſtined for the reduction of Louiſbourgb, was on board 


a man of war at the time of the capture of the ſhip La Charmante 


at Louiſbourgh in 1745. Thoſe caſes are exactly analogous to the 
ſituation of the army under the command of general Meadows in 
the preſent inſtance, who are expreſsly averred in the declaration 
to have been on board at the time of the capture. But it is ſaid 


(a) Dongl. new edit. 321. . 
that 
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chat fuch averment, being contrary vo the ſenvende, äs ball un 


demurrer, which only admits that to be true which is well 
pleaded. That argument might have ſome weight if the aver- 


ment were neceſſarily contradictory to the ſentence : but chat i: 


not ſo; for aon conſtat by the ſentence that the army were not 


on board; and the nature of the tranſaction ſhews plainly. that 
chey muſt have been there. Nor is that idea at all contradicted 


by the adjudication that the army were under the command of 
general Meadorws at the time; for that would be the cafe though 
they were ſtill on board. Such ef than as had been guilty of a 


breach of military duty would ſtill have been amenable to a 
court-martial of army officers. Now if the ſentence can by 


any reaſonable conſtruction be made conſiſtent with the aver- 


ment, the Court are bound to admit of ſuch conſtruction; more 
eſpecially when a contrary one would make the ſentence directly 
repughant to the ſtatute in effect, although verbally accordant 


with it. Beſides, if the other fide had diſputed the fact of 


the land forces being on board, they ought to have taken iſſue 
on it. On the whole this was a ſole capture by the navy within 
the meaning of the act of parliament, though made while the 


troops were on board; and therefore ſo far it may be ſaid to 


be made conjointly with them, as to entitle them to dhare in 
the ſame manner as the troops did in the caſes of Wemys v. Linzee 
and captain ZHufon. If this be the true conſtruction of the act, 
and the ſentence of the court of appeals fall exactly within it, 
it is plain that that Court can have no ground for iſſuing 


this monition directly in oppoſition to the at, which has 


declared that the prize ſhould be placed in the hands of an agent 
appointed by the navy for their benefit; and the Court below 
have no authority to diſpoſſeſs the agent ſo appointed, without 
4 complaint at leaſt from the perſons by whom he was appointed. 
Nor can the act be carried into execution by any other than ſuch 
an agent, who is thereby ſpecially entruſted with the perform- 
mance of certain duties, ſuch as providing for Greenwich Hoſpital, 
c. The iſſuing of ſuch a monition is alſo greatly detrimental 
to the intereſts of the parties concerned, who might maintain an 
action at common law againſt their own agent for liquidated 
ſhares of prize, but not againſt the officer of the court, who is 
dound to obey it's orders. Neither is any other than the per- 


Jon appointed to be agent under the act bound by che penalties 


. thereof, If any other than the parliamentary agent appointed 
wa the captors had got the proceeds into his hands, the Court 


I below | 


IN THE THIRTY-SECOND YEAR OF GEORGE In. 


below might have iſſued ſuch a monition ; becauſe that would 
not have been contrary to the ſtatute law of the realm. 

in reply it was ſaid that the caſe in Leonard was merely the 
the caſe of a common law agreement made on land, over which 
the common law courts had juriſdiction ; but this is a queſtion 
touching the right of prize, which is under the excluſive juriſ- 
diction of the prize-courts. Now if the ſentence mult be taken 
to be ' concluſive, and there be no objection to it, it follows 
that the prize-court muſt have a right to execute it; and they 
beſt know the meaning of their own ſentence. The whole of 
the defendant's argument proceeds on the idea that this was a 
capture by the navy only, which is directly contrary to the fact 
adjudged in the ſentence. The caſes where prohibitions have 
gone to inferior courts for miſconſtruing acts of parliament 
have been where ſuch acts tended to narrow their juriſdiction, 
and the conſtructions put upon them were for the purpoſe of 
enlarging it. Thoſe prohibitions, if they can be ſupported at 
all, went on the ground of a defect of juriſdiction in the courts 
below: but here no ſuch defect has been ſhewn ; for the prize- 
courts have ſtill excluſive juriſdiction over the queſtion of prize 
and all its incidents, And the prize-aQs are rather to aſſiſt, than 
narrow, the juriſdiction of the prize-courts. It is ſaid that ac- 
tions at common law have been maintained againſt agents for 
the amount of prize; and the caſe of Wemys v. Linzce is cited 
as an inſtance : but it muſt be remembered that that cafe was by 
conſent; and Lord Mansfield ſaid that without ſuch conſent 
there would have been great difficulty in trying it. And cer- 
tainly no ſuch action can be maintained before the ſum is 
liquidated, which may be becauſe the courts of common law 
would not ſaffer an agent to ſet up any other authority 
againſt his maſters, from whom he received the money. 
With reſpe&t to the ſeveral duties impoſed by the act on 
the agent, they may equally be fulfilled by another agent ap- 
pointed by the Court ; and this Court will not preſume that ſuch 
agent will neglect or betray his duty. 

Lord KRNVON, Ch. J. With many of the topics diſcuſſed in 
the court of Common Pleas, and which were relied on in the 
judgment of that Court, I fully concur; but I do not think 
that they lead to the concluſion which was drawn from them, 
namely, chat a prohibition ought to go in this caſe. The de- 
termination of this caſe does not neceſſarily involve in it thoſe 
queſtions which were ſa much preſſed, in what caſes in general 
Vo. IV. 3 4 pro- 
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a prohibition ſhould be granted to inferior courts when they are 
acting in oppoſition to an act of parliament, or when they pro- 
ceed in a different manner from the temporal courts. For the 
queſtion here turns on the propriety. of the court of appeals 
granting the monition, ſuppoſing that all the prior proceedings 

in the court below. were right. And in conſidering that 
point we may take for granted, what indeed has been 
and muſt be admitted in the argument, that the prize-courrs 
are the ſole judges. of the queſtion of prize, as alſo. of the queſ- 
tion who are the captors. The latter queſtion has very fre- 
quently occurred in thoſe Courts in caſes where it has been 
doubtful whether ſhips not actually in fight, or even within 
the hearing of the guns, ſhould be conſidered as preſent at a 
capture ſo as to entitle the commanders to ſhare in the prize; in 
determining which thoſe courts have always been influenced by 
this conſideration, whether ſuch ſhips were rendering any aſſiſ- 
tance, or even ready to do ſo, to thoſe by which the capture 
was made. I merely mention this to ſhew that thoſe courts have 


the ſole and excluſive juriſdiction over the queſtion, ho are the 
captors. | 


By the 21 Geo. 3. c. 15, which 09s pailed on the breaking 
out of hoſtilities with Holland, it was enacted that the flag- 
officers, Oc, ſhould have the ſole intereſt and property of and in 


all and every ſhip, veſſel, goods, and merchandizes, taken by 


them during the hoſtilities, after the ſame ſhould have been 
finally adjudged lawful prize to his majeſty, in any of his ma- 
jeſty's courts of admiralty, to be divided in ſuch proportions as 
his majeſty ſhould by proclamation direct. Then in order to 
aſcertain whether the ſhip taken in Saldabna Bay were or were 
not lawful prize, and who were the captors, proceedings were 
inſtituted in the admiralty court, where a deciſion was made, 
which not being ſatisfactory to the parties, an appeal was lodged 
againſt it to the lords commiſſioners of appeals ; and that court 
decreed that the ſhip “ was taken by the conjoint operation of 
his majeſty's ſhips and veſſels, employed on an expedition againſt 
the Cape of Good Hope, under the command of G. Fohnftone, and 
of the army under the command of W. Meadows, on the ſame 
expedition; and they condemned the ſhip, together with the 


unclaimed part of the cargo, as lawful prize to the king.” Nov 


it is admitted that that ſentence can by no means be revoked ; 


for the litigating parties have gone to the utmoſt extent of the 
law, and thoſe, who by the conſtitution of the country are to 


7. decide 
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decide as the dernier reſort in caſes of this kind, have decided 


on the queſtion of prize, and alſo. who were the captors of that 


prize. If that be ſo, the manner in which this prize is to be 
divided among thoſe, who are thus declared to be the captors, 
muſt be determined by that court. The ſentence itſelf is not 
objected to; the prohibition does not impute to the court of 
appeals the having tranſgreſſed the limits of their duty in 
forming it. It ſtands therefore ex conceſſis that that ſentence is 
that from which all the rights of the parties are to reſult; and 
the ſingle objection is that that court, having ſo decided, have 
granted a monition to the perſon in poſſeſhon of the proceeds of 
the prize to bring them into court to anſwer the ſeveral claims 
that may be made. And the objection is that this monition is 
wrong, becauſe the proceeds of the prize are in the hands of the 
agent appointed by the officers of the fleet: If thoſe. officers 
were the only perſons entitled to the prize, the objection would 
have had confiderable force. But it appears from the ſentence 
of the court of appeals that, in the opinion of thoſe who made 
that decree, other perſons were intereſted, beſides thoſe by whom 
the agent was appointed ; and that there were ſome rights in the 
king, not diſpoſed of by the act of parliament. If fo, why 
ſhould not this property be taken out of the poſſeſſion of the 
agent, and put under the control of thoſe who will take care of 
the intereſt of all the parties concerned. And I cannot bring 
myſelf to doubt but that the monition to bring the proceeds into 
court was properly iſſued. For theſe reaſons, I am of opinion, 
that the judgment of the court of common pleas ought to be 
reverſed. | | 

- ASHHURST, J. Though this is a caſe of great importance, I 
do not think it a queſtion of much difficulty as to the principal 
point. It is admitted that the courts of admiralty have exclu- 
five juriſdiction over all queſtions of prize; and if ſo, they 
muſt have the ſame juriſdiction over all matters that ariſe inci- 
dentally either in conſtruing acts of parliament or proclamations, 
in order to form their opinion on the principal queſtion. Ir 
has been objected in this caſe that they have tranſgreſled the 
limits of their duty in putting' a wrong conſtruction on the 
prize- act: but they have not put any conſtruction on that act 
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further than ſaying that this caſe, under all its circumſtances, 


does not come within it. And I concur with them in that 
opinion. The prize- act was only meant to attach on captures 
by ſhips; and the legiſlature accordingly adapted all the provi- 
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_ ons of it to captures of that deſcription, without extending 
them to a joint capture both by the army and nayy, Therefore it 
© ſeems to me that this is ca/us omiſſze, and does not fall within the 
purview of the prize- act. Now whether this were a capture by 
the navy only, or a joint capture by the army and navy, was a 
queſtion of fact, of which the courts below were the proper 
Judges. And here the court of appeals pronounced this to be 
à joint capture by the navy and army, gud army, And indeed 
if it were qtherwiſe, the general and other ſuperior afficers of 
the army could only ſhare as common failors, which cannot 
be taken by implication to haxe been the intent of the Legiſlature 
in ſuch a caſe as the preſent. Beſides by the prize-a&t the king 
has a right to diſtribute the prizes taken in ſuch proportions as 
he ſhall declare by his proclamation: And he declared in his ſecret 
inſtructions which were iſſued when this expedition was planned, 
and which I think haye the effect of a proclamation, that in the 
caſe of a joint capture by the army and navy that the prizes taken 
by them ſhould be diſtributed in a different manner from that 
inſiſted on by the navy, 

Then, admitting the ſentence of the court of 1 to be 
concluſive, the only remaining queſtion is Whether they have 
erred in iſſuing the monition to compel the agent to bring the 
proceeds into court. Now it ſeems to me that, ſo far from 
their having exceeded their juriſdiction in taking this ſtep, it was 
4 neceſſary conſequence of their ſentence ; for, if it were a joint 
capture, the army were equally entitled to appoint an agent. 
As the navy are not intitled to the whole, it cannot be contended 
that their agent ought to be entruſted with all the proceeds of 
the prize. But the prize court are truſtees both for the army 
and navy; and it is fit for the intereſt of all parties that the 
proceeds ſhould be brought into that court till the ſeveral claimg 
are adjuſted. It has been argued, and very properly too, that 
the allegation in'the declaration, in pr ohibition, that this was a 
Capture by the navy only, is not to be admitted, beceuſe it is a 
direct negative of the ſentence, which I am of opinion is con- 
cluſive; and therefore the parties have done right in demurring 
to the declaratian. 

BULLER, J. If it were competent to us to aa on the 
ſecond queſtion, whether or not the court of appeals had miſcon- 
ſtrued the act of parliament, I ſhould defire further time, in 
order to look into the authorities, particularly thoſe of Lindo v. 
Nadney, and Wemys v. Linzee, before 1 | delivercd my opinion 

3 | upon 
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_— not being, as at preſent adviſed, inclined to differ from 
that given in the court of common pleas. But I think that it 5s 
not now - oompetent to this court to examine that queſtion. It 


td de remembered that the queſtion now. before us is, whe- 


ther we thall prohibic the court of appeals from Proceeding 
in a prize cauſe. And in ſuch queſtions the only point for our 
eonfideration'is whether the court, to 'which the prohibition is 
_ prayed, has à juriſfdiftion over the ſubject. Whatever may 
have paſſed in the feveral caſes on this fabjeR in the laſt century, 
che grounds for granting and refuſing prohibitions are now 
clearly and accurately defined. If the court below have jurif- 
diction" over the ſubjeR, though they miſtake in their judgment, 
it is go ground for a prohibition, but is only matter of appeal. 


Another rule equally clear is that, after ſeatence, the courts of 


common law never grant a prohibition to inferior courts, unleſs 
the want of their juriſdiction appear on the face of the libel. 
. Hutchins v. Full, Corp. 422. The caſes cited by the counſel 
for the defendants in error will not affiſt them at this time: 
indeed moſt of them were cited, not on account of what the 
courts decided, but for what they faid they would do in parti- 
cular caſes; and in all of them, except one, the prohibition was 
refuſed. One of them was 2 Ro. Abr. 306. pl. ro. where it is 
ſaid, that * if a parſon teaſe to a pariſhioner the tithes of his 
eſtate, and then fue him for the tithes in kind, no prohibition 
wall be granted, although the parſon fappoſe that the con- 
dition, upon which he leafed, was broken ; for the Court below 
ſhall try this queſtion, having cognizance of the principal: but 
if they adjudge otherwiſe than is warranted by the common law, 
then a prohibition will be granted.” That aidtum certainly 
cannot now be fupported. Another paſſage, nearly to the fame 
effect, cited from tlie next page (a), is equally objectionable. 
But ir appears from ſome of the cafes cited, that the court even 
at that time of day were guided by this conſideration, whether 
the court below had juriſdiction or not; and that ſeems to be 
che fam” of the caſt of Harriſon v. Dr. Burwell (b). And in 
Fi v. Good" (c) Lord Ch. J. Vaughan ſtates that to be the land- 
mark in ſack caſes. In that caſe a clauſe in the ſtat. 32 Hen. 8. 
er 38. was relied on, that no perſon ſhould marry within the Le- 
 witical degrees: then in caſes without the Levitical degrees, the 
e erpreſily ouſted the eccleſiaſtical court. In Siving 
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CASBS/IN) MLCHABL MAS DER 
the judgment there Lord Ch.]. Vaughan put a caſe (a) applicable 


— d the preſent; If by act of parliament anciently all marriages, 
Lord Can- not prohibited by God's law, or canons of the church, had been 


declared lawful, the temporal courts; had thereby no power to 
prohibit the queſtioning of any marriage more than before, for 
it had ſaid no more chan what the law was, and did ſay, before 
ſuch act. For though ſuch act of parliament had been, yet it had 
given no new juriſdiction or cogniſance in matrimonial matters 
to the temporal courts, but had been only directory to the courts 
which had the cogniſance; and if any judgment had been given 
amiſs in them, it was to be rectified by appeal, according to 
thoſe ſtatutes, or by commiſſions of delegacy. Sol reaſon on 
this act of parliament : The prize- act is directory only; the 
effect of it is to direct how the prize courts ſhall diſtribute the 
prize when they have adjudged the thing taken to be prize, and 
was not intended to give, a new juriſdiction to the common law 


courts. The caſe of Wheeler (b), cited at the bar, ſeems to have 


been decided on the ground that. the eccleſiaſtical court had no 
juriſdiction in that caſe. It is there ſtated that the Court ſaid, 
that the feaſt day of St. Jobn the Baptifi was a holyday by act 
of parliament, and that it belonged to the judges of the law to 
decide whether the ſame. were broken by doing of ſuch work 
upon that day, or not.“ Now the court muſt have reaſoned 
thus; the act of parliament (c) gave juriſdiction to the eccleſi- 
aſtical courts to puniſh perſons who were guilty of any offence 
committed againſt it, provided it were not done in harveſt time, 
or at other times of the year when neceſſity ſhould, require; but 
in thoſe two excepted caſes the eccleſiaſtical courts have no juriſ- 
diction; that was out of the excepted caſes, and therefore the 
court of common pleas granted a prohibition. But if that caſe 
be underſtood as eſtabliſhing this point, that the eccleſiaſtical 
courts had no juriſdiction to conſtrue the act of parliament, it 
cannot be ſupported ; for one of the ſections (a4) of the act ex- 
preſsly gives them juriſdiction. Indeed it does not appear from 
the ſtate of the caſe in Godbolt that the court adverted to 
the ſtatute. And the ground of that caſe muſt have been that 
it appeared on the face of the libel that the eccleſiaſtical court 
had no juriſdiQion in that particular caſe. Another caſe was 
cited from 2 Ro. Abr, 393- pl. 27. in ſupport of this prohibition, 
which cannot be ſupported ; for it is there ſtated that a prohibi- 
tion was granted to the court, for the purpoſe of trying the law, 


(a) Yaugh. 304. (6) c.. 216. (e) 5 Bd. 6. c. 3. (4) Sea. 3. ; 
$ +1 | 1 7 1a 40 
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. aH5 hires tht 
court intended to revoke the adminiſtration to a brother of the 
half blond in preference of one of the whole blood: No prohi- 
bition can be granted for the purpoſe of trying the law, nor in 
caſes only where the courts below intend to do an act. And 
if they. have juriſdiction, it is immaterial whether they give a 
wrong ſentence, or only intend ſo to do, ſince in neither caſe 
will a prohibition be granted. It is much to the ſatisfaction of 
the judges of the preſent times that the principles, on which pro- 
hibitions are granted, are clearly ſettled. For on reading ſome 
of the caſes that were determined in the laſt century, we cannot 
but ſee that they happened at a time when it was the faſhion of 
the Courts of Męſiminſter-Hall to run down the eccleſiaſtical 
courts ;. and Ld. Ch. J. Vaughan himſelf ſaid, It does ſeem as 
if this court had in ſome of the caſes bordered on things that 
were ſpiritual”, which ſhould not have been done. And in one 
of the old caſes, though it was admitted that the eccleſiaſtical 
court had juriſdiction, a prohibition to the court of delegates was 
granted merely to ſupport the original ſentence below. Now if 
the eccleſiaſtical court had no juriſdiction, that ſentence ought 
not to have been permitted to ſtand; and if they had, it is im- 
poſſible to contend that the court of de had not the ſame 
juriſdiction. - The only caſe on this point within the laſt cen- 
tury is that of Pierce v. Hopper (a): but that does not aſſiſt the 
preſent caſe; for there it was only held that the juriſdiction 
of the inferior courts may be confined as well to A Hev: 
nnn HO 
Then it was ſaid in this caſe that, though the parties who ſued 
this prohibition do not complain of the ſentence below, a prohibiti- 
on ought to be granted, becauſe the monition was improperly iſſued. 
For the reaſons I have already given, I am clearly of opinion 
chat we cannot examine whether that ſentence be right or wrong. 
And the court of Common Pleas admitted that, if the ſentence 
ä n ge grave a gage 
For towards the cloſe of the judgment in the Common 


Thee Lord Loughborough ſaid © The conſtruction which has 


been put upon the ſecond ſentence is that. there was no yeſted 


right in this prize in the officers and crews of his majeſty's 


ſhips, nor in the army; but that, upon the ground ſtated in 
00 NG? the: whole. was veſted EDI Pre- 
ö Et h (6) e 04g. 
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rogative, and was 6 be Bole# of bo fack us u N waſeſty 
ſhould think fit.” This they take as the ground of the ſentence 


| Lord Cane of the court of appeals ; and then they add © with'thar Wniftruc- 


a! 
10 Earor. 


tion of the ſentence” the monition which has iſſued is 


conſiſtent. And indeed it would be firange if the court of 
appeals could give a judgment, which they could not enforce. 


The ground therefore on which the court of Common Pleas 
proceeded was this, they thought that the court of appeals had 
miſconſtrued the act of parliament, on which they granted a 
prohibition. But I am of opinion that a court of common law 
cannot now examine that queſtion, and therefore that the judg- 
ment given in the Common Pleas ſhould be reverſed. 
 Grosx, J. This prohibition was granted on an idea that the 
monition was iſſued contrary to a legal tight veſted in the par- 
ties under the ſtat. 21 Ged. 3. c. 15. Now whatever determin- 
ation we ſhould make on the conſtruction of that ſtatute, if the 
queſtion were open to us, it appears clearly to have been the 
intention of the Legiſlature, that the courts of Admiralty ſhould 
be the-ſole judges of the queſtions of prize or no prize. 
Even if they had not had that exclufive juriſdiction before, I think 
the Legiſlature intended that they ſhould have it under this act 
of parhament. And therefore it is not competent to us now 
to look into the ſentence of the court of appeals hut for the pur- 
poſe of underſtanding the meaning of that ſentence. Now if this 
be ſuch a decree as will authoriſe the Court below to iſfue the 
monition, there is no ground for a prohibition : but if it be fach 
as will not warrant that Court in iſſuing it, then a prohibition 
ought to be granted. And that brings the whole to this queſ- 
tion, what is that ſentence? The plaintiff in prohibition con- 
tends that under this ſentence the navy are. entitled to the whole 
proceeds of the- prize, on the ground that all the intereſt in the 
prize was veſted in them by the act of parliament. - But con- 


Adler the proceedings in this caſe; the prize act gives to the navy 


the intereſt in che prizes taken by them during the hoſtilities with 
Holland, to be divided in ſuch proportions as the king by his 


| proclamation ſhould direct. But che king and council thought 


that chere might be à capture by the king's ſhips, which would 
not come withia this clauſe in the act; for they gave to the 
officers-whio werg ſexit out on this enpeditien feeret ' inftru@ions 
ro provide for che caſe of ſuck'a capture. Ihe navy firſt in- 
ſtituted a ſuit in the Admiralty Court, claiming che ſole 
9 the prize under this act of parliament and the pro- 
3 _ —_— 
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<Clamation.; that Court decreed the ſhip to be lawful prize, but 
reſerved the queſtion who were the captors, on this ground that 
it might turn out that the army were entitled under the ſecret in- 
ſtructions; and afterwards it was decreed in favor of the army: 
to this an pal was lodged in the court of appeals, where the 
ſole queſtion was whether the capture were within the meaning 
of the prize act, or within the caſe alluded to in the ſecret in- 
ſtructions of the king and council; and that Court determined 
| that it was a joint capture by the navy and army, and adjudged 
it good and lawful prize to. the king. This ſentence therefore is 
clearly in oppoſition to the right claimed by the navy ; and the 
clear meaning of it is this, that the perſons claiming under the 
prize act had no right, that it was not a caſe provided for by 
the act, but that it fell within the ſecret inſtructions. Then 
the monition was properly iſſued. I am clearly of opinion that 
whether the court of appeals were right or wrong in their de- 
cree, it is not competent to us to form any judgment upon the 
ſubject; becauſe the Legiſlature has placed full confidence in 
them : and it follows from hence that thoſe perſons, who pro- 
nounced the ſentence, are the beſt judges as to the mode in 
which it ſhall be carried into execution. I am therefore very 
well ſatisfied that no prohibition ought to be granted in this cafe, 


becauſe the court of appeals was not guilty of any exceſs of 


juriſdiction in iſſuing the monition, fince all the perſons in- 
tereſted in the prize ought to have concurred in appointing the 
agents. To this it was anſwered in another Court that it is 
ſtated that they were duly appointed: but that only means duly 
appointed by the navy. However without giving any opinion 
upon that point, I am of opinion that it is not competent to us 
to examine the judgment of the court of appeals for any other 
purpoſe than that of conſtruing it: that ſentence appears to be 
a decided negative of the right inſiſted on under the prize act 
by the plaintiff in prohibition; and therefore the judgment 
given in the Common Pleas in favor of that right ought to be 
reverſed, | 
Feng Judgment reverſed, 
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On a feigned 
iſſue coſts 
follow the 
verdict. 
But, gaære, 
when the 
Court per- 
mit parties to 
try a feigned 
iſſue, whether 
they will not 
compel them 
to conſent 
that the coſts 
ſhall be in 
the diſcretion 
of the Court. 
Trying a 
feigned iſſu: 
without the 
conſent of the 
Court 18 a 
contempt of 
the Court; 
and after ſuch 
a trial they 
will ſtay the 
proceedings. 


Tueſday, 
Nov. | 5 th. 


If goods be 
taken in exe- 
cution on a 
f. fa. againſt 
the king's 
debtor, and 
before they 
are ſold an 
extent come 


at the king's ſuit, 


CASES IN MICHAELMAS TEM 


Hosx*1NsS againſt Lord BikKELey. 


HESE were two iſſues, to try, firſt, whether there were 
any ſuch manor as the manor of Hinchcombe in the county 
of Glouceſier ; the ſecond whether the pariſh of Hinchcombe were 
ſituate within, and parcel of, a manor belonging to the plaintiff, 


which now is, or at any time hath been, the manor of Hinch- 


combe ; the affirmative of both which lay on the plaintiff, 

On the trial the plaintiff ſucceeded on the firſt, and the 
defendant on the ſecond, iſſue: and the defendant having ob- 
tained a rule to ſhew cauſe why the maſter ſhould not be at 
liberty to tax him his coſts upon the ſecond iſſue; cauſe was 
now ſhewn by 

Wood and Walton, who relied on Herbert v. Williamſon(a); where 
it was held that on the trial of a feigned iſſue coſts muſt fol- 
low the verdict, and that the Court had no diſcretion upon the 
ſubject. 

Bower and Lane argued in ſupport of the rule. 

The Caurt at firſt thought themſelves bound by the authority of 
the caſe of Herbert v. Williamſon; but ſtrongly intimated an opinion 
that, as feigned iſſues were only granted with the leave of the 
Court, it would be prudent in future when they permitted ſuch 
iſſues to be tried to compel the parties to conſent that the coſts 
ſhould be in the diſcretion of the Court. - But it afterwards ap- 
pearing in this caſe that theſe iſſues had been tried without the 
conſent of the Court, they ordered all the proceedings to be 
rate adding that ſuch a proceeding was a contempt of the 

urt. 


(a) 1 Will. 324. See alſo R. v. Phillips, 1 Wilf. 261. 


RoakE againſf DAYRELL. 


HIS was an. action upon the caſe brought by the plaintiff 

againſt the defendant as ſheriff of the county of Bucks for 
a falſe return of nulla bona to a writ of fier: facias, On the trial 
the jury found a verdict for the plainriff, ſubje to the opinion 
of this Court on the following caſe; 


rounded on a bond debt, teſie d after the delivery of the f. fa. to the ſheriff, theſe 


* cannot be 2 upon the extent. 


2 In 
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In Hilary Term 1787 the plaintiff obtained judgment againſt 1791. 
Michael Clarke for 7271. and 63s. coſts; on which judgment the > 
plaintiff on the 5th Fanuary 1788 - ſued out a writ of A Bonne 
facias, teſte'd 28th November 1787, and returnable the 1 2th Ditvs. 
February 1788, directed to the defendant, being then ſheriff of 
the ſaid county. The plaintiff delivered the writ to the under- 
ſheriff on the 7th January 1788, which was indorſed to levy 
tc; on the next day, the 8th January, the ſheriff ſeized all the 
goods and chattels of Clarke in his bailiwick by virtue of that 
writ ;. but before any of them were ſold, namely, on the 1 ith 
of January 1788, a writ of extent teſte'd that day iſſued out of 
the court of Exchequer, directed to the defendant as ſheriff, on 
a bond to the crown under the ſeal of Clarke, dated the 5th of 
April 1782, for the ſum of 300 l. payable at a day before the 
ifluing of the ſaid writ of eri faciat, and which then remained 
unpaid, On the 12th January 1788 notice was given to the 
defendant's officers, who were in poſſeſſion of Clarke's goods 
under the feri facias, of the iſſuing of the writ of extent, and 
on the next day the ſame writ of extent was dehvered to the 
under- ſheriff. The caſe then ſtated that another writ of extent 
iſſued on the 17th of January 1788, on another bond of Clarke 
Se, which was delivered to the ſheriff on the 18th of January. 

On the 22d of January 1788, by two ſeveral inquiſitions taken 

under and by virtue of thoſe two ſeveral writs off extent, it was 

found that Clarke then had the ſeveral goods and chattels ſv as 

aforeſaid taken under the fleri facias, and remaining in the de- 
fendant's hands unſold ; and the defendant therefore then ex- 

tended, took, and ſeized, the ſaid goods and chattels into the 

hands of the king by virtue of the ſaid two ſeveral writs of ex- 

tent. The caſe alſo ſtated three other writs of extent againft 

Clarke, two of them teſte'd the 23d of January, and the other 

on the 1ſt of February 1788. The caſe further ſtated that on the 

iſt of February 1788 a writ of venditioni exponas, teſte'd that day, 

iſſued out of the court of Exchequer, directed to the defendant 

as ſheriff, for 300 l. upon the firſt writ of extent; and alſo four 

other writs of venditioni exponas, on the 1ſt, 4th, 11th, and 21ſt, 

February 1788; By virtue of which ſeveral writs of ven- 

ditioni exponas the defendant, as ſheriff, on the 23d of February 

1788 ſold all the goods and chattels of Clarke, which he had 

ſeized or could ſeize for 983 4. 95. 2 d., which ſum was inſuffici- 

ent to ſatisfy the ſeveral writs of extent and venditioni exponas, 
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and the ſum of 2191. 134. which was due to the landlords of the 
premiſes on which the goods and chattels were ſeized for one 
year's rent. On the 12th of 'Fuly 1789 the defendant made the 
return of nulla bona to the plaintiff's writ of Heri factas. | 

This caſe was twice argued, the firſt time on Friday July ch 
by Chambre for the plaintiff, and Ruſſell for the defendant ; the 
ſecond time on this day by Boꝛver for the plaintiff, and Erſkine 
for the defendant. 

Arguments for the chin This caſe depends on 33 E 8. 
c. 39. J 74. which enacts, That if any ſuit be commenced or 
taken, or any proceſs be hereafter awarded, for the king, for 
the recovery of any of the king's debts, then the ſame ſuit 
and proceſs ſhall be preferred before the ſuit of any perſon 
< or perſons ; and that our ſaid ſovereign lord, his heirs and 
< ſucceſſors, ſhall have firſt execution againſt any defendant, of 
and for his ſaid debts before any other perſon, ſo always that 
« the king's ſaid ſuit be taken and commenced, or proceſs awarded, 
for the ſaid debt at the ſuit of the king before judgment 6 ven for the 
« ſaid other perſon.” At common law till the execution of the 
ſubject was complete, the crown was entitled to a preference; 
but inaſmuch as the king could only take by matter of record, 
and in the caſe of bonds it was neceſlary that the debt {hould 
be found by inquiſition before an extent could iſſue, therefore 
that act was palled to put bonds made to the king [Se&. 50.] 
upon the ſame footing as a ſtatute ſtaple; and to give the like 
proceſs, judgment, and execution [SeF. 53]. But this extenſion 
of the prerogative in the caſe of obligations acknowledged to the 
king was made with this exception in favor of the ſubject, that 
the king's ſuit or proceſs ſhould not be preferred, unleſs it were 
commenced or awarded before the ſubject had obtained judgment. 
But a diſtinction is ſuppoſed to exiſt between executions againſt 
land and againſt goods ; and it will be contended that the prior 
execution given to the king does not extend to the latter. 
But the words themſelves of the paſſage in queſtion warrant 
no ſuch diſtinction; they are general. The title of the act 
appears to have no reference whatever to this ſubject. There are 
however ſeveral proviſions in it which in their nature muſt 
extend to executions againſt perſonalty; ſuch as the 77th ſection, 
which enables the crown to charge executors and adminiſtrators. 
out of the aſſets in their hands. Neither is there any reaſon why 
execution“ in this act ſhould be confined to lands: for if 


4 | | TP] By it 
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it were, it whuld narrow the king's right in a caſe where 


he had a prerogative before that ſtatute. For before, and 


now, notwithſtanding this act, if the king have a debt | 


due to him on record, the debtor's lands are bound from 
that time, and he may take out execution for his debt, even 
though an elegit may have been iſſued at the ſuit of a ſub- 
get. Gilb. Hift. Exch. 88. No ſuch diſtinction has ever been 
taken in any of the caſes on this ſubjet: but on the con- 
trary there are ſeveral authorities in ſupport of the plaintiff's 
title in this caſe; and which would have received different de- 
terminations if this clauſe in the ſtatute were confined to lands. 
In The Attorney General againſt Andrews (a) the queſtion aroſe 
on the ſtatute of Hen. 8. whether the execution executed of the 
ſubject upon a judgment obtained before any ſuit or proceſs com- 
menced by the king ſhould be preferred to the extent of the 
king, iſſuing on a bond debt, bearing date before the defendant's 
judgment, and aſſigned to the king before the defendant's exe- 
cution. There the execution at the ſuit of the ſubjet was by 
elegit, under which it is well known a term of years may be 
extended. The Court were clearly of opinion, that the ſtatute 
of Hen. 8. abridged the king's prerogative in extents upon bond 
debts ; and that in that caſe the extent of the crown came 
too late; Baron Nicholas ſaid “ that the ſtatute enacts a new 
« thing, and ita quod makes a condition precedent, and a limita- 
<« tion”: and the Chief Baron relied upon this © that the ſubject's 
title was prior to the king's, and was executed”. In Lechmere 
againſt Thoroughgood (6), it was held after much confideration 


that after execution at the ſuit of the ſubject begun, but not com- 


pleted, the king's extent came too late. And laſtly, in Uppom v. 


Sumner (c), where all the authorities were examined, it was finally 
determined that if the king's extent be ſued out poſterior to a judg- 


ment recovered by the ſubject, and writ of execution thereon de- 
livered to the ſheriff, though not executed, the king ſhall not be 
preferred. That is the very caſe at bar. And Lord Chief Baron 
Comyns (d) was of the ſame opinion, who lays If execution be 
« upon a judgment againſt the king's debtor, and before a vendi- 
& tzont exponas an extent come at the king's ſuit, thoſe goods can- 
“ be taken upon the extent.” Therefore the words of the 
ſtatute being general, and nothing in it to confine the con- 


(a) Hard. 23. | (e) 2 Black. 1251, 1294. 
(5) 3 Mod. 236. and Comb. 123. (4) 2 Dig. 538. 
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ſtruction of it to landi, and the reaſon of the thing, and other 
proviſions of. the ſtatute operating the other way, and the point 


having been before expreſsly decided, there f is no ound for 


poſtponing the plaintiff's execution. 
Arguments for the defendant.— It is not a has the Qatiie 


33 H. 8. c. 39. was paſſed in order to extend the prerogative 
of the crown ; but the conſtruction cantended for by the plain- 
tiff tends to narrow, inſtead of enlarging, it. And if the caſe of 
Uppom and Sumner be law, the crown, ſo far from being in a bet- 
ter, will be in a worſe, ſituation than the ſubject. This may be 
exemplified thus; it is clear that the king is not bound by the 
ſtatute of frauds (a), | 2 Bac. Abr. 365. (K); and Gilb. Hit, Exch. 
90 ;] by which it is enacted that no execution ſhall bind the 

property of the goods but from the time of the delivery of the 
writ to the ſheriff; and therefore, with reſpect to the king, the 
common law {till operates to bind the goods from the teſte of the 
writ. Gilb. Exch. go, Now if A. recover judgment againſt 
the king's debtor on iſt January, but do not deliver his writ 
of execution to the ſheriff till the 4th; and B. alſo recover judg- 
ment againſt the ſame perſon on the zd, and deliver his writ 
on the ſame day, and on the 2d an extent iſſue at the ſuit of 
the crown; according to the conſtruction contended for, this 
abſurdity would follow; that the king would not be preferred 
as againſt A, though he would as againſt B; and yet it muſt be 
admitted that B. is entitled to a preference againit 4. Accord- 
ing to the plaintiff's conſtruction of the ſtatute of Hen. 8. the 
judgment is made to operate upon Per/onal as well as real eſtate, 
which has never been contended for. The very mention of the 
judgment in the ſtatute of Hen. 8., as the criterion by which the 
property was to be bound, as againſt the king, ſhews that the 
Legiſlature intended to ſpeak of land only, with reſpect to which 
the king's right of execution was to be barred if the ſubject had 
firſt recovered judgment. The word © judgment” was in- 
ſenſible with reſpet to execution againſt perſonal proper- 
ty, but was operative as againſt land. And it is plain from 
the whole of the paſſage in 2 Bac. Abr. 365, that Lord 
Ch. B. Gilbert was of that opinion. The caſe of Uppom 
v. Sumner has indeed decided the contrary : but this caſe 
was reſerved for the very purpoſe of reconſidering the autho- 
rity of that. That caſe proceeded upon erroneous princi- 
ples ; it is not warranted by the authorities cited in ſupport of 


(a) 29 Car. 2. c. Jo 


it; 
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it; and it is contrary to many others upon the point. The Court 
there were miſtaken in ſuppoſing that the ſtatute was introductive 
of any new reſtriction upon the ancient prerogative of the crown; 
for it was olearly paſſed to enlarge the bounds of the prerogative 
by giving the king a ſpeedier remedy with reſpect to bond 
debts than he had before. The principal authority there relied 
on was that of Hardr. 25. but that was the caſe of an elggit; and 
it is admitted by this conſtruction of the ſtatute that the king 
cannot have the priority as to lands if the ſubject has obtained 
judgment firſt. The caſe of Lechmere v. Thoroughgood (a) went on 
the ground that the officers ſhould not be made treſpaſſers by re- 
lation; and that, and the caſe of Rex v. Dickenſon (b), were caſes 
of extents in aid, which differ widely from original extents, the pre- 
rogative not being ſo ſtrong in the former as in the latter caſe 
Gilb. Hift. Exchq. 167, 169. With reſpect to what is ſaid in the 
report by Comb. 123, Lord Mansfield, 1n Cooper v. Chitty (c) 
ſays that the reporter muſt have been miſtaken, for Lord Holi 
could never ſay © that the property of the goods is veſted by the 
delivery of the i. fa. and the extent of the king afterwards comes 
too late; for no inception of an execution can bar the crown. 
This matter was lately very fully diſcuſſed in the court of ex- 
chequer in the caſe of the King v. Cotton (d). That caſe of the 
King v. Cotton is very ſtrong againſt the deciſion in Uppom 
v. Sumner; for Lord Chief Baron Parker in giving judg- 
ment relies on ſeveral caſes which are directly contrary to 
it. And though Rex v. Cotton was the caſe of a diſtreſs, yet 
the Court conſidered it on the ſame principles as if it had been 
an execution. They ſaid that an intent to fell was no ſale; 
and that goods are always liable to be taken under an extent, if 
there has been no ſale by the ſheriff; and they ſeemed to take it 
for granted that the criterion was the ſale by the ſheriff which 
altered the property in the goods. The ſame was expreſsly held 
by Dodderiage Juſtice, in the caſe of Sir Edward Cool ſe), who 
ſays that © if the ſubject obtain judgment and ſue out execution, 
yet if a writ come for the king before the execution 1s complete, 
the king ſhall be preferred”. And Hobart, Ch. J. in the ſame 
caſe (page 299) ſaid “ The king ſhall never loſe his debt, but 
where there is nothing to ſatisfy it”. In Petit v. Benſon (/) it 
as ſaid that if a ſheriff execute a writ of fl. fu. he may afterwards 


(a) 3 Med. 236. and Comb. 123. (d) Park. 112. 
(6) Parker 262. (e) 2 Roll, Rep. 295. 


(c) 1 Burr. 36. | ) Comb. 452. 
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return nulla bona upon appearance of a vrit of prerogative ſubſe: 
quent. 80 in 2 Show. 481. it is ſaid „ extents have been held 
good that have been made upon goods actually levied by virtue 
of a ff. fa., and in the ſheriff's cuſtody; the extent coming be- 
fore a bill of ſale made, ſo as the property was not altered”, In 
Rex v. Peck (a) this preciſe cafe happened; the iſſuing of the 
extent after the writ was delivered to the ſheriff, and before the 
ſale of the goods ; and there it was taken for granted that though 
the goods were levied by virtue of the fieri facias three days 
before the teſte of the extent, yet that was no bar to the crown; ; 
and it is alſo added there,“ but quære if they had been ſold, 
for then execution had been executed”. So here the ſheriff had 
not executed a bill of ſale, and conſequently the property of the 
goods was not altered as againſt the king ; for whenever the 
goods are in the cuſtody of the law, as was held in Rex 
v. Cotton, though the ſubject cannot take them in exe- 
cution, the king may. And that the king is not bound by 
the inception of an execution 1s further apparent from the 
caſe of a commiſſion of bankrupt, which is conſidered as a ſta- 
tute execution; for if the meſſenger has entered under a com- 
miſſion of bankrupt, though the property is not liable to be 


taken on a ſubſequent execution of a ſubject though on a judg- 


ment recovered before the commiſſion, yet the king is not 
bound if his extent come before a proviſional aſſignment. Lech- 
mere v. Thoroughgood (b). All theſe authorities are directly in 
oppoſttion to the caſe of Uppom v. Sumner, which is the firſt caſe 
in which it was ſolemnly determined that the ſtatute of Hen. 8. 
extended to goods as well as lands; but if the conſtruction 
contended for on the part of the defendant be the true one, all 
the caſes previous to that of Uppom v. Sumner may be reconciled, 
and all apparent contradictions will be avoided. 

In reply. It was ſaid that the queſtion was reduced to this, 
whether if the king avail himſelf of the prerogative execution 


given to him by the ſtatute 33 Hen. 8. he muſt not take it ſubject 


to the reſtriction with which it was conferred. And therefore 
However doubtful it might be whether the proviſion of this ſta- 
tute extend to all debts due to the king, it does certainly extend 
to this particular one. At.common law the king could only take 
by record (c), and therefore before an extent could iſſue the 
debt muſt have been found by inquiſition. And even now the 
mode in the exchequer is this as to ſimple contract debts; on 


(a) Bub. 3. (6b) 3 Med. 236, and Comb, 123, (6) Gilb. His. Ex. 1cg, Ee. 
2 an 
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an affidavit of the debt due to the king a commiſſion is directed 1797. 
to inquire of it, and, on inquiſition returned, the debt is re 
corded, and an extent iſſues. But there is this difference be- Rox 
tween an immediate extent and an extent in aid that the firſt avg pf 
iſſues before judgment, the other not till afterwards. This act 
of 33 Hen. 8. was therefore paſſed to avoid the delay which was 
occaſioned by the ordinary proceſs in bond debts due to the 
king, and the ſtatute put them upon the ſame footing as debts 
on record, by which the goods are bound by the delivery 
of the king's writ from the teſte of it. But in doing fo the 
Legiſlature had ſome regard to the intereſt of the ſubject, and 
therefore they reſtrained the king's prerogative in this reſpect to 
caſes where the ſubject had not recovered judgment before the q 
commencement of the king's ſuit ; for in other caſes where the 1 
king's debt was on record, the ſubject might be ſuppoſed to be | | 
cognizant of it, and ſhould therefore be bound by it. But the 1 
king never had the ſame prerogative with reſpect to bond debts oh 
before the ſtatute ; and this diſtinction will reconcile all the caſes jj 
which have been cited relative to the preference due to the king's 
extent, if it come any time before execution actually executed. 
Caſes of ſuppoſed abſurdity and inconvenience have been ſtated, 
grounded on the ſtatute of frauds; but the fallacy proceeds 
from ſuppoſing that the right to the goods is acquired by the 
judgment alone, and that the ſtatute of frauds gave a right 
which the ſubject had not before: but that ſtatute, inſtead of 
giving a right, reſtrains him in a caſe where he had a right 
before, by declaring that his debtor's goods ſhall only be bound 
by the delivery of the eri facias to the ſheriff, inſtead of the 
teſte of the writ. And it is for the benefit of the king that he 
is not within the ſtatute of frauds, inaſmuch as his title is not 
reſtrained by it. Taking both ſtatutes together, the reſult is 
this, that, prior to the ſtatute, if the king's writ under the 
ſtatute of Hen. 8. were teſte*d before the ſubject obtained judg- 

ment, the king's title would be preferred; ſince the ſtatute of 
frauds the king will have the priority, if his writ be teſted be- 
fore the writ of execution of the ſubject be delivered to the ſhe- 

; riff, The caſes put by the defendant's counſel proceed on con- 
founding the diſtinction between the caſes of priority between 
ſubject and ſubject, and between the king and a ſubject. And 
as to commiſſions of bankrupt, the property 1s changed as to the 
ſabje& by the ſeizure under the commiſſion, though not againſt 
the crown till an aſſignment. Sir Edward Cooke's caſe (a), and 
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Petit v. Benſon (a) do not apply, and were indeed merely cited 
for ſome general looſe diffa, In 2 Show. 481. the queſtion was 
whether the king's writ were teſted before the · other; and 
neither that, or Bunb. 8., aroſe on the ſtatute of Hen. 8. So the 
caſe of Rex v. Cotton (b) was that of a diſtreſs, which is a mere 
pledge, and not the caſe of an execution: The property is not 
deveſted out of the original owner by a diſtreſs, and that was 
the ground of the judgment. If the reaſoning of the court 
there proceeds further, it is merely with reſpect to the ordinary 
prerogative of the crown at common law, and not with reference 
to the new prerogative acquired under the ſtatute of Her. 8. 
and reſtrained by a particular condition, which was not com- 
plied with in this caſe. Perhaps the true conſtruction of that 
ſtatute is to be collected from the nature of the debt: but it 


clearly extends, where it does apply, to executions againſt 


goods as well as againſt lands; and by confining the argument 
to caſes under this ſtatute none of the authorities will be broken 
in upon. 

Lord KE NVON, Ch. ]. This is undoubtedly a caſe of great 
importance, becauſe it reſpects one of the prerogatives of the 
crown, exiſting in the crown for the public good. For the pre- 
rogatives are not given for the perſonal advantage of the king, 
but they are allowed to exiſt becauſe they are beneficial to the 


ſubject. They are therefore to be guarded on account of the 


public; they are not to be extended farther than the laws and 
conſtitution of the country have allowed them ; but within 
thoſe bounds they are entitled to every protection. If we en- 
tertained any doubt on this ſubject, I ſhould deſire that this caſe 
might be turned into a ſpecial verdict, in order that it might be 
carried to the court of dernier reſort, if the parties ſhould be 
diſſatisfied with our opinion. But as this point has been al- 
ready determined in the court of Common Pleas after great de- 
liberation, and as our ,opinion concurs with that deciſion, it 


- would be a hardſhip on the plaintiff ro compel him to go through 


another expenſive litigation, before he could reap ti.e fruits of 
his judgment. 

I confeſs, I do not think this a caſe of difficulty. I believe 
the judgment in Uppom v. Sumner is warranted by the authorities 
which are there mentioned as it's foundation. In giving my 
opinion, I therefore refer in general to the authority of that caſe, 
and to all the caſes there mentioned ; not however without ex- 


(a) Comb. 452. (6) Parker 112. . 
2 amining 
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amining the grounds on which they may be ſupported. Now 1791. 
where the king and a ſubject ſtand in equal degree, there is no — 
doubt but that the king's prerogative muſt prevail: and, therefore, 2 
wherever the property in the goods remains in the king's debtor 122 
at the time, and an execution at the ſuit of the king and another 
at the inſtance of a ſubject are ſued out, the former will be pre- 
ferred. On this principle the caſe of Rex v. Cotton proceeded: 
that was not the caſe of an execution but a diſtreſs ; the goods 
taken were in cu/todid legis, as a pledge, to anſwer the demand 
of the landlord, and the property in the goods was not deveſted 
out of the tenant. So, the caſe put at the bar of an execution 
iſſuing after a commiſſion of bankrupt will fall within the ſame 
rule. The caſe ſuppoſed was this; the commiſſion of bankrupt 
iſſued on the 1ſt of January; a fieri facias on the iſt of February; 
an extent on the ſecond ; and no proviſional aſſignment till af- 
terwards : In ſuch a caſe it is ſaid that the Heri facias comes too 
late, but that the extent does not. The anſwer given to it was 
not the true one; it was anſwered that the ſeizure by the mei 
ſenger bound the goods with reſpect to the ſubject, but not with 
regard to the crown. In truth the ſeizure binds nothing: but, 
as far as reſpects the ſubject, the goods of the bankrupt are de- 
veſted out of him, and veſted in his aſſignees by relation from 
the time of the act of bankruptcy; but inaſmuch as no relation 
operates to the prejudice of the crown, till a proviſional aſſign- 
ment is made the king's prerogative attaches on that property, 
which, with reſpect to the king, remains the property of the 
bankrupt. The ſame principle extends to the other caſe put at 
the bar. But neither the one or the other of thoſe caſes breaks 
in upon the propoſition which I ſtared at firſt, that as long as 
the property of the debtor remains unaltered, and an execution 
at the ſuit of a ſubject and an extent at the king's ſuit iſſue 
againſt the debtor, the title of the latter muſt prevail; For the 
point to be conſidered in theſe caſes is, in whom is the property. 
[ have always underſtood it to be clear and ſettled, (and this 
queſtion has very frequently occurred in the exchequer), that, if an 
extent ar the ſuit of the crown be teſte'd prior to the time when 
the ſubject's execution is delivered to the ſheriff, the former ſhall 
have the preference. But as by the common law, abridged as 
it is by the ſtatute of frauds, the property of the debtor's goods 
is bound by the delivery of the writ to the ſheriff, there then 
remains no property in the debtor, on which the prerogative of 
the crown can attach. Now in this caſe the ſheriff had actually 
ſeized 
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feized the goods under the plaintiff's writ of execution ; and 


| an execution once begun ihall proceed; it ſhall not ſtop on 


the iſſuing of a commiſſion of bankrupt againſt the debtor ; and 
in this reſpect I know no diſtinction: between the caſe af the 
crown and that of a ſubject. On theſe grounds I am perfectly 
ſatisfied with the deciſion of LUypom v. Sumner, and that the 
plaintiff in this caſe is entitled to the poſtea. 

As to the ſtatute 33 Hen. 8. c. 39. , 74- either it did or did 
not give ſome new privilege to the crown : If the counſel for 
the crown contend that it did, they muſt take the word execution as 
referring to perſonal chattels, and then the words are againſt the 
king, becauſe here there was a judgment by the plaintiff, If it did 
not introduce ſome new benefit, then the crown muſt be referred 
to it's ancient prerogative, which only extends to the caſe I 
ſtated at firſt, namely, when the king and a ſubject ſtand in equal 
degree, and the property 1s not altered, there the former ſhall 
prevail. With reſpect to what is ſuppoſed to have been ſaid 
by Lord Mansfield in Cooper v. Chitty (a) of Comberbach's having 
miſtaken Lord Holf's opinion in Lechmere v. Thorowgood, it is as 
probable that the report of that obſervation is miſ-ſtated. 

ASHHURST, J. The caſe of Uppom v. Sumner certainly under- 
went a great deal of conſideration before it was decided; all the 
prior authorities were thoroughly examined at that time. Unleſs 
therefore it could be ſhewn thar that caſe proceeded upon wrong 
principles, it ought to govern the preſent. But in my mind no 
ſubſtantial objection has been made to that determination. The 
words of the ſtatute Heu. 8. are clear and deciſive, that the king's 
ſuit ſhall be preferred to that of any other perſon, © ſo always 
that the king's ſuit be taken or commenced, or proceſs awarded, 
before judgment given for the ſaid other perſon or perſons.” Now 
this act of parliament gave a new prerogative to the king in va- 
rious inſtances which he had not before; by that he is enabled 
to iſſue immediate execution in caſes where he could not before; 
for before he had only a tight to ſuch execution when the debt 
was upon record. And, as this was a new- prerogative, the Le- 
giſlature had a right to reſtrain him, and they have in expreſs 
terms reſtrained him where the ſubjeR's judgment is prior to 
the inception of the king's execution. 

BULLER, J. This caſe ariſes on the ſtatute 33 Hen. 8. ; for 
previous to that act the crown could not iſſue immediate execu- | 
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tion on a bond debt; and therefore perhaps it might be ſufficient 
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o conſine the judgment of the Court to this particular caſe; Though 
the caſes that have already happened on this ſtatute ſhew that 
the act is not to be confined to bond debts only, but that it ex- 
tends to all debts and executions : it is 5 {tated in expreſs terms 
by Lord Coke, in Sir T. Cecil's caſe (a). With regard to the 
three caſes put in argument at the bar, of a commiſſion of bank- 
rupt, a diſtreſs, and a ſtatute ſtaple, I lay them entirely out of 
the caſe; becauſe they do not fall within the words of this act 
of parliament, which applies ſingly to a caſe where a judgment 
is given. If this act of parliament be reſtrictive on the crown, 
it goes a great way to determine this queſtion ; for if it be, it 
expreſsly requires that the king's ſuit ſhall be commenced be- 
fore judgment is given for the ſubject. Now that was expreſsly 
decided in the caſe in Hardres, where the whole Court were of 
opinion that the ſtatute does abridge the king's prerogative. 
And there Chief Baron Steel ſaid The ſubject's title is prior to 
the king's, and is executed.” On this ground I put the queſtion 
to the counſel in argument, What effect a judgment obtained by 
a ſubject would have, where he lay by till the king's extent were 
executed? I am inclined to think that in ſuch a caſe the exe- 
cution by the ſubje& would be poſtponed : but it is not neceſſary 
to decide that point in the preſent caſe. It is obſervable that it 
is ſaid in the caſe in Hardret that the king is only to be pre- 
ferred to the ſubject, when they both ſtand in equal degree. 
So too in 9 Co. 129. 56. it is faid, quando jus domini regis 
et ſubditi inſimul concurrunt, jus regis preferri debet, So that 
there appears to be great weight in the words of the Lord Chief 
Baron, in Hardres, that the execution of the ſubject muſt 
be executed. As to the effect of the ſtatute 33 Hen. 8. c. 39. 
jt is impoſſible to have a more direct authority for the reſtric- 
tion on the king's prerogative than that in 7 Rep. 19. b.; where q 
it is ſaid, that © The act hath given a benefit and advantage to _. 
the king ; 1. In making every bond made to the king in nature 7 
of a ſtatute ſtaple. 2. In giving remedy to the king himſelf 
for obligations made to others to his uſe. 3. To recover coſts 
and damages. 4. In ſuing of execution for all his debts. 
F. In charging the iſſue in tail, and the heir who hath the 
land of the gift of his anceſtor; and therefore it was the intent 
of the act to gratify che ſubject, that where a new proviſion 
was made for the levying of the king's debt in a more ſpeedy 
and beneficial manner than the king had before, the ſubject 
2 7h | (a) 7 Rep. 18. 6. 125 
Vor. IV. 5 0 alſo 
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1791. atfo ſhould have ſome new benefit which he had not before.“ 

— Now that new benefit was tv give ham a preference in caſes 

ayer where his judgment was obtained before the extent of the king 

Darziui, iſſued, This is the fulleſt expoſition of the ſtatute Hen. 8. In this 

| caſe therefore I am clearly of Wee that the n e is en- 
titled to judgment. 

Grose, J. The ſimple . is this, whether the. king'a 
right of iſſuing an extent upon a bond ſuperſedes a prior judg- 
ment of a ſubject. If the crown have ſuch a light, it muſt 
ariſe on the ſtatute 33 H. 8. Gilb. Hiſt. Exch. 165. Now the 
words of this clauſe in the act are extremely pointed to ſhew, firſt, 
what the king's prerogative was before; ſecondly, how far the 
prerogative was intended to be aſſiſted in theſe caſes; and how 
far to be limited. But it is ſaid that“ execution” in this act 
was intended only to affect /ands : but there is no reaſon why it 
Jhould be ſo confined ; it muſt mean every kind of execution, to 
which the king was entitled before the paſſing of this act, 
etherwiſe the king would be bound. in caſes where. he had a 
prerogative before. Thus this caſe ſtands on the words of this 
ſtature. The authorities alſo are deciſive. Firſt, the caſe in 
Hardres is very pointed ; and there it was not-even hinted that 
execution in this adt ought to be confined to an execution 
againſt land. Then came the caſe of R. v. Dickinſon (a). And 
Lord Chief Baron Comyns(b) drew this concluſion from the caſes, 
that © If execution be upon a judgment againſt the king's debtor, 
and before a venditioni exponas an extent Comes « the king's 
ſuit, thoſe goods cannot be taken upon the extent.” Therefore 
as well on the deciſions, as on the conſtruction of the ſtatute 
33 Hen, 8., theplaintiff is entitled to recover. 


| Poftea to the plain, 
(a) Park. 264. (65) 2 Com. Dig. 538. (G. 8) 
+ 4.46 +01 ARLEN gut tam againſt SMN n. 
2 HIS was an action of debt to recover two ſeveral penalties 
paper, pub- | of 501. under che 22 Geo. 3. c. 47. The firſt count in 
—4 Hat the declaration ſtated · that after a certain lottery was authorized 
gabe gum: and appointed to be drawn in purſuance of an act paſſed in the 
honey. i in- Zoth year of the preſent reign, and before the tickets and lottery 
CurS Aa 


nalty coder the 22 G. 3. c. 47. J 43. which enacts that no pero ſhall fell the 25 of tickets c, nor 
2 any propoſal for it, under a penalty of 50. | 
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IN THE THIRTY-SECOND YEAR OF GEORGE III. 
were begun to be drawn, e, on He, the defendant publiſhed in 
a certain newſpaper, entitled“ The World”, a certain printed 
paper and advertiſement, purporting to be a propoſal, and to 
be made by certain perſons under the deſcription of Shergold and 
Ch., far the purpoſe of receiving divers ſums of money from 
any perſons willing to advance the ſame to the ſaid Shergo/d 
aud Co., in confideration of certain agreements to be made be- 
tween the ſaid Shergold and Co. and the perſons adyancing the 
ſaid ſums of money, ay to the ſaid perſons certain other 
ſums of money, on chances and events relative to the 
drawing of the fortunate tickets in the ſaid lottery.” The de- 
claration then ſer forth the advertiſement verbatim; adding 
contrary to the form of the ſtatute c. The ſecond count was 
for publiſhing anocher propoſal by Margray and Co.“ for the 
purpoſe of receiving ſums of money in conſideration of certain 
agreements to repay certain other ſums of money on certain 
chances and events relating to the drawing of tickets”; Oc. 
The defendant pleaded nil delet. And at the trial before Lord 
Kenyon the jury gave a verdict for the plaintiff for both the 
penalties, ſuhject to the opinion of this Court, on a caſe ; which 
tated that the defendant, who was the printer of © The World,” 
publiſhed the propoſals ſtated in the declaration as advertiſements ; 
and that he had no intereſt or benefit in the publication but as 
the printer of che newſpaper. 

Lowndes, for the plaintiff, contended that the defendant was 
liable for both penalties, as well on the words as the ſpirit and 
meaning of the 22 Geo. 3. c. 47-/. 13; by which, © in order 
* to prevent all adventuring with lottery tickets other than ſuch 
as ariſe from the real and actual ſale of tickets, and of ſuch 
« ſhares as are thereby permitted, it is enacted that it ſhall not 
be lawful for any perſon to ſell the chance of any ticker c, 
or inſure for or againſt the drawing of any ticket c, or t> 
« PUBLISH any propoſal for any of the purpoſes aforeſaid,” under 
the penalty of 504. for every offence. The words themſelves 
are general, and comprehend all perſons whatever. And the 
defendant has committed an offence alſo within the ſpirit of the 
act; the object of which was not only to prohibir gambling 
contracts in the lottery, but alſo to. prevent any perſon pub- 
liſhing to the world any propoſal upon the ſubject, containing 
information upon what terms theſe illegal contracts could be 
entered into. But if the printers of the public papers may ſh} 

publiſh theſe ſchemes to the world, the object of the act 
Will 
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will be defeated ; ſince they have better opportunities of con- 
veying this kind of information to the public than the lottery 
office-keepers themſelves. And if only the latter were liable to 
the penalty, it never would be recovered, there being none but 
clerks or ſervants viſible in theſe offices. The preamble to this 
clauſe fully ſtates the miſchief intended to be remedied, namely, 
the preventing of all adventuring in the lottery, except as is 
therein allowed; and the means to effect that are, deſcribing 
with accuracy the ſeveral offences, that no perſon ſhould ſell the 
chance of a ticket for Teſs than the whole time of drawing, nor 
inſure c, nor form any contract relative to the drawing of 
ſuch tickets, nor publiſh any propeſal for any of the purpoſes afore- 
faid ; and inflicting a certain penalty on the breach of this 
law. Now if the Legiſlature had intended to confine the ope- 
ration of the laſt words to lottery office-keepers only, they would 
have added words to this effect,“ nor publiſh any of their own 
propoſals.” In other acts of parliament on this ſubject, it" is 
clear that the Legiſlature meant to puniſh not only the con- 
trivers of theſe illegal ſchemes, but alſo the printers and pub- 
liſhers of them. By 8 Geo. 1. c. 2. it is enacted that no perſon 
ſhall ſet up any office for the improvement of ſmall ſums of 
money under the denomination of ſales Ec, nor ſell Vc, by way 
of lottery Sc, nor make, print, advertiſe, or publiſh, or cauſe to 
be made, printed, advertiſed, or publiſhed, Propoſals or ſchemes 
for thoſe purpoſes. Then by 19 Geo. 3.'c 21. 50 7. it was en- 
acted that no perſon ſhould under any pretence | whatſoever 
promiſe or agree to pay any ſum of money upon any chance or 
event relating to the drawing of any ticket in the lottery, or 
ſhould Publ ;/b any propoſals for any ſuch purpoſes. Now the Legiſ- 
lature, in paſſing this laſt act, muſt be ſuppoſed to have known 
the proviſions of the 8 Geo. 1. c. 2. in which a diſtinction was 
expreſsly made between the makers of the propoſals and com- 
mon printers; and in the laſt they omitted the words againſt 
the propoſers, conſid ering the actual publiſhers, of whatever 
deſcription, as the perſons whom they intended to ſubject to 
the penalties of that act. Then the ſame words in the preſent act, 
which, was made on the ſame ſubject, ought to receive a firnitar | 
conſtruction. If it be objected that this act was paſſed merely 
with a view of licenſing lottery office-keepers, and regulating 
the ſale of lottery tickets, as the title of it imports, and there- 
Foxe, that it's proviſions ought. not to be extended to other per- 
Jos, it may be anſwered that it is not peculiar to this act "of 

4 | _ parliament 


. by 
_ = 
1 4 * — 
—08 4 — - r > of 
” — — — — — — . 
— - 
— _ e 4 


IN\THE THIRTY-SECOND YEAR OF-GEORGE 1. 419 . 


pitlinment, there being ſeveral ' others which profeſs to be 1791. 
made for the purpoſe of regulating particular trades, and which 
nevertheleſs contain regulations affecting the Public at large: Kiso 1 
one inſtance is the 1 Fac. 1. c. 22. © concerning tanners, cur- "again 1 it 
| 
| 


I II 


riers, ſhoemakers, and other artificers occupying the cutting of SMITH, 
Heather,” which was held in Raſel, qui tam, v. Kitchen (a) to ex= 
tend to all perſons whatever, and was not confined to perſons 
engaged in the trade of cutting leather: and there Lord Man/- 

_feld obſerved © This would not have remedied the evil, or an- 1 
ſſwered the end of the act: for the evil is juſt the ſame if M1 


any other perſons commit this offence.” S0 here unleſs all 1 1 
| perſons are prohibited publiſhing theſe propoſals, the end of the __- 
act will not be anſwered, ſince the. miſchief to the Public will be 0 i | 


the ſame, whether the ſchemes be publiſhed by the propoſer 171 
himſelf, or by any other perſon. Another inſtance is the 3 Geo. 1. 1 
c. 13. in Kimber, qui tam, v. Blanchard (0). 

Conſte, for the defendant, firſt attempted to ſhew that the pro- j 
poſals ' themſelves were not prohibited by the act: but, on ad- | 1 
verting to them, the Court were clearly of a different opinion, 
as the purchaſers of tickets were not entitled to. all the prizes in 
the lottery, but only to ſuch as were above 20. He then ob- 
ſerved that though the Court would, on the one hand, take care 
that this act of parliament was not evaded, they would not on 
the other hand extend the proviſions of a penal ſtatute beyond 
the words and fair import of it. Then, conſidered in that view, 
the defendant has not incurred any penalty under this act; 
for, as it is ſtated in the caſe that he had no intereſt whatever in 
the propoſals, he did not publiſh them / any of the purpoſes 
aforeſaid, which words are of the very eſſence of the crime. The 
plaintiff's argument is founded on a Tuppoſttion that the pro- 
| hibition to publiſh theſe propoſals is contained in a ſeparate and 
independent clauſe in the act; and that, as it reſtrains all per- 
ſons whatever, it neceſſarily includes in it perſons of the de- 
fendant's deſcription. But it is to be recollected that it is a 
-continuation of the ſection, which declares that no perſon ſhall 
ſell any chance Cc, or publiſh any propoſal for the purpoſes 
aforeſaid, under a penalty: the Legiſlature therefore ſeem to 
have confined the offence to perſons engaged and intereſted in 
. theſe illegal ſchemes. With regard to the difficulty of finding 
the principal offenders, the lottery office-keepers ; it is anfwered 
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y ſaying that the very advertiſement itſelf refers to the houſes 
here theſe ſchemes are made: but even if it were impoſſible 
to trace out the real offenders, that is no reaſon why-other per- 
ſons, who are innocent, and who have not affended - againſt this 
act of parliament, ſhould be puniſhed for them. In the caſes 
cited from Burrozw's Reporte, the defendants were reſpectively 
guilty of the offences, and the only objection was that they 
were not called by the ſame deſcription of perſons as thoſe men- 
tioned in the ſeveral acts: but here the defendant is not guilty 
of any offence, ſince the thing prohibited to be done is the 0 
liſhing of any illegal ſcheme by a perſon intereſted. 

Lord KEN VON, Ch. J. This is not the firſt inſtance in which 
the Legiſlature has inflicted a penalty on a public printer for 
advertiſing the thing prohibited. For by the 25 Geo. 2. c. 36. 
it is.enaQed that any perſon publicly advertiſing a reward, with 
no queſtions aſked, for the return of things ſtelen or loſt &c, 
and any perſon printing or publithing ſuch advertiſement, ſhall 
reſpectively forfeit the ſum of 50 1. On attentively conſidering 
the act of parliament, on which the preſent action is brought, I 
ſee no reaſon why we ſhould not give. effect to.the;general words 
which prohibit the publiſhing of theſe illegal propoſals. Public 
policy certainly requires that the deluded multitude ſhould not 
be inadvertently led ,to places of this kind, where they are ſo 


groſsly impoſed upon. it is not. a matter of indifference to the 


Public that:this-poiſon {ſhould be diſſeminated through ſo many 
different channels; and if theſe propoſals were not circulated ſo 


induſtriouſly, the miſchief would not be ſo extenſive as it is. 
Then it is objected that the words of this act are too general to 
affect the printer of a public newſpaper, who has no intereſt in 


the ſchemes : but, if the Legiſlature had been anxious to include 
public printers, what words, beſides thoſe which they have uſed, 


could they have inſerted in this act; they have ſaid “ if any per- 


ſon ſhall publ/b &c,” not “ cauſe to be publiſhed,” which they 
would have faid, had they intended. only to infſict the penalty 


on the makers of che {chemes. In this caſe it is expreſsly ſtated 
that the defendant publiſhed the propoſals in queſtion; and 


there is nothing in this act of parliament to induce us to narrow 
the general conſtruction of the word © publiſh.” In proſecu- 
tions for libels the printer is undoubtedly anſwerable; if he 
print the libel, and ſend it forth into the world, he is the pub- 
liſher. I think that the intention of the Legiſlature was to pre- 
vent the circulation of ſuch advertiſements in any way; and that 


3 cis 
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this is an offence as well within the meaning as the words of this 
act of parhament. 


BorrxR, J. (4) There is great weight in the obſervation 


made by the plaintiff's counſel on the different words of the 
ſeveral acts referred to. The 8 Geo. 1. c. 2. ſhews the meaning 
of the word © publiſh ;” for by that act the penalty is infligted 
on thoſe who © print or publiſh,” or © cauſe to be printed or 
publiſhed.” There the Legiſlature diſtinguiſhed between the 
publiſhing, and the cauſing to be publiſhed ; between the actual 
-printer, and the perſon intereſted in having the advertiſement 
publiſhed. Now this act of parliament being in pari materid 
with the former, and the ſame word © publiſh” being uſed in 
both, it is a legiſlative expoſition of the ſenſe in which it is to be 
underſtood in this act. Publiſhing” in the former act ex- 
tended to the mere act of publication; and ſo it does in this. 

GRosE J. The intention of the Legiſlature appears to have 
been, not only that chances Vc, in the lottery ſhould not be 
ſold, but alſo that the Public ſhould not be informed where 
ſuch ehances Vc, could be purchaſed. And they enacted that 
no perſon ſhould publiſh theſe propoſals to the world, that the 
poor and ignorant ſort of people might not know where theſe 
tranſactions were going on. Therefore I am of opinion that 
the defendant has incurred theſe penalties both within the 
meaning and the words of this ſtatute. | 

Lord KENTON then ſaid he wifhed to have it underſtood that 
the diſtributor of hand bills to this effect would be equally cri- 
minal within the meaning of the act, 

Per Curiam. Poſtea to the Plaintiff. 


(a) Abbburſt. J. abſ. 


The Kine gain} T. K 10 r. 


HIS was an information in the nature of a quo warranto, 
| calling on the defendant to ſhew by what authority he 
_ exerciſed the office of a burgeſs of the borough of Neu- 
caſtle-under-Lyme, Staffordſhire ; to which he pleaded that the bo- 
rough of Newcaftle-under-Lyme is an ancient borough.; That 


der a euſtom for the common council to admit, ad /ibitum, any perſon -of the age of twenty-one, whom 


Weadn/day, 
Nov. 16th. 


To a quo 
warrants in- 
formation 
the defend- 
ant derived a 


title in his 


plea to the 


office of a 
burgeſs un- 


they choſe : The proſecutor, after denying that cuſtory, . replied that no perſon was entitled to be ad- 
mitted but in right of ſervitude, and that the defendant had not ſerved a ſeven years apprenticeſhip ; re- 
Jjoinder ſtating the ſpecial circumſtances under which he had ſerved. On a demurrer to this rejoinder, 
becauſe it was a departure from the plea, the Court held the replication itſelf to be bad, as immaterial:te 


The title in the plea, and gave judgment for the defendant. 3 
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The Kino 


CASES IN MICHAELMAS TERM 

the burgeſſes of che ſaid borough were a corporation by preſcrip- 
tion under various names of incorporation, and from the time of 
granting and acceptance of the letters patent herein-after men- 
. tioned have been and {till are a body corporate, by the name of 
the mayor, bailiffs, and burgeſſes of che ſaid borough; and that 
during all that time there has been an indefinite number of bur- 
geſſes. That Queen Elizabeth by her letters patent dated May 
18th, in the 32d year of her reign, reciting amongſt other 
things that the burgeſſes of Newwcaflle were a corporation by pre- 
ſcription, and had immemorially enjoyed certain juriſdictions, 
franchiſes c, conſtituted and granted (amongſt other things) 
that her borough of Newcaſtle ſhould be a free borough, and 
that the burgeſſes of the ſaid borough ſhould from thenceforth 
be one body corporate and politic, by the name of the mayor, 
bailiffs, and burgeſſes, of the borough of Newcaftle-under-Lyme : 
and ſhe thereby further granted that there ſhould be for ever 
thereafter one mayor and two bailiffs of the borough ; that 
there ſhould be within the borough twenty-four men of the more diſcreet 
and better fort of people of the ſaid borough, wwho ſhould be aiding and 
affiſting the mayor and bailiffs for the time being, in all cau * and con- 

cerns touching the ſaid borough, and who ſhould be and be called the 
| Capital Burgeſſes of the borough, and with the mayor and baihffs of the 
ſaid borough ſhould be the common council of the borough for making and 
ordaining from time to time by themſelves, or the greater part 
of them oc, together with the mayor and bailiffs for the time 
being, all ſtatutes, acts, and ordinances, touching and concern- 

ing the public good, government, and advantage of the borough 
&c. That Queen Elizabeth further granted that the mayor, 
bailiffs, and capital burgeſſes, being the common council of the 
ſaid borough, ſhould have power Ec, to make ſuch laws, inſti- 
tutions c, as ſhould appear good, neceſſary Cc, for the good 
order and government of the mayor, bailiffs, and capital bur- 
geſſes, and all other the burgeſſes and inhabitants of the ſaid 
borough for the time being; and alſo for the ſhewing in what 
manner and order the ſaid mayor, bailiffs, and capital burgeſſes, 
and all and ſingular other the miniſters, officers, burgeſſes, arti- 
ficers, inhabitants, and reſidents, of the borough ſhould hold, be- 
have, and conduct, themſelves in their offices, functions, and em- 
ployments, trades, and buſineſs, within the ſaid borough. That 
Queen Elizabeth by that charter nominated the firſt mayor, 
bailiffa, and twenty-four capital burgeſſes; and further granted 
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that the mayor, bailiffs, and capital burgeſſes, ſhould have 1791. 
Power Oc, to make laws Vc, for the direction and declira= 
tion in what manner, place, order, and courſe, the mayor, bai- The Kine | 
lifts, capital burgeſſes, and alſo all other the officers of the ſaid T. K. et. 
borough ſhould thereafter be choſen, nominated, and preferred 
to the places or offices of mayor, bailiffs, capital burgeſſes, and 
other offices c. and by what and whoſe ſuffrages and voices, 
and for the appointing and determining how many, and 
which, and who, of the burgeſſes of the ſaid borough ſhould 
for ever thereafter have affirmative or negative voices in 
the nomination, election, or appointment, of the ſaid mayor, 
bailiffs, capital burgeſſes, and other officers, of the ſaid borough, 
ad often as thoſe offices ſhould be vacant; and alſo for the 
ſhewing with what and which ceremonies and ſolemnities they 
ſhould enter upon and take their ſeveral offices, The plea then 
ſtated that that charter was duly accepted &c ; that the perfons 
therein named took upon themſelves the ſeveral offices c; and 
that ſince that time there have been one mayor, two bailiffs, and 
twenty-four capital burgeſſes, of the ſaid borough. It then ſtated 
this cuſtom © that the andyor and burgeſſes of the ſaid borough in 
common council aſſembled, or the major part of them, under their 
various names of incorporation, from time immemorial until the 
1 granting and acceptance of the ſaid letters patent, and the mayor, 
bailiff, and capital burgeſſes, in common council aſſembled, or the ma- 
3or part of them, fince the granting and acceptance of the ſaid 
letters patent, have uſed and been accuſtomed to admit and 
ſwear, and the ſaid mayor and burgeſſes in common council 
_ aſſembled, or the major part of them, under their various names 
of incorporation, during all that time until the granting and ac- 
ceptance of the ſaid letters patent of right ought to have admit- 
ted and ſworn, and the ſaid mayor, bailiffs, and capital bur- 
geſſes in common council aſſembled, or the major part of them, 
ſince the granting and acceptance of the ſaid letters patent, hi- 
therto of right ought to have admitted and ſworn, and the faid 
mayor, bailiffs, and capital burgeſſes in common council af- | 
ſembled, or the major part of them, {till of right ought to admit 
and ſwear as a burgeſs or burgeſſes of the ſaid borongh, ſuch 
perſon or perſons, having attained the age of twenty-one years, 
as the ſaid mayor and burgeſſes in common council aſſembled, 
or the major part of them, before the granting and acceptance 
of the ſaid letters patent, and ſince the granzang and acceptance 
of the ſame, ſuch perſon or perſons, having attained the age of 
Vol. IV. 48 ftwenty- 
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\. CASES IN MICHAELMAS TERM: 


twenty-one years, as the ſaid mayor, bailiffs, and capital bur- 


geſſes in common council aſſembled, or the major part of them, 
have thought, or may think, proper at their diſcretion, to wit, at, 


tc. on Se; and that every perſon ſo admitted and ſworn a 
burgeſs of the ſaid borough, from the time of his being fo ad- 


mitted and ſworn hath always from time whereof c. uſed and 


exerciſed the ſaid office c. The defendant then deduced Pl 


title under this cuſtom. _ 

The replication firſt denied the defendant 8 Admiffion, as lated 
in his plea ; and alſo the cuſtom under which he claimed; and 
then ſtated a cuſtom that perſons duly qualified according to the 


cuſtom of the borough have been admitted and ſworn bur- 


geſſes by right of ſervitude, and that no perſon hath been or 
ought to be admitted, unleſs he hath ſerved an apprenticeſhip 
for ſeven years under a legal indenture to ſome perſon reſiding 


in the borough.. It then ſtated another cuſtom that © every 


perſon admitted and {worn a burgeſs hath been admitted and 


ſworn according to the right and title by which he hath claimed 
to be admitted to ſuch office, and not otherwiſe.” It then averred 
that the defendant claimed to be admitted in right of ſervitude,and 
was admitted in that right, not having ſerved an apprenticeſhip 
for ſeven. years to any perſons reſiding in the borough ; travkrſing 
that the defendant was admitted as a perſon whom the mayor, 
bailiffs, and burgeſſes, thought proper in their diſcretion to ad- 


mit. Another replication, after ſtating theſe two cuſtoms, 


averred that the defendant claimed to be admitted in right of 


ſervitude, and was accordingly admitted, not having ſerved an 


apprenticeſhip for ſeven years under a legal indenture to any perſon 
reſiding in the borough, wherefore his admiſhon was wholly void. 

The defendant; in his rejoinder, after joining iſſue on the two 
firſt iſſues tendered by the replication, took iſſue on the traverſe 
of his having been admitted by the mayor c. as a perſon 
whom the mayor tc. in their diſcretion c. (a). He then, 
after proteſting againſt both the cuſtoms alleged in the replica- 


tion, and proteſting alſo that he was not admitted in right of 


ſervitude, rejoined, that before his admiſſion, being under the 
age of twenty-one years, to wit of the age of fifteen years, he 
was by an indenture of apprenticeſhip, dated 8th February 1772, 
duly executed by one William Carr as churchwarden of New- 
cafile, and J. Smith, overſeer &c. with the aſſent of two juſtices 
of the borough, put and placed as a poor child of that pariſh, 


(4) Ar the trial the defendant obtained a verdict on theſe three iſſues. 


4 tb 
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40 7. Welch of - that borough as an apprentice till the defendant 1791. 


- ſhould attain the age of twenty-three years; that he daly ſer vel 
under that indenture within the borough till 3d of April 1778, The Kine 


agai 


that before his apprenticeſhip expired, to wit, on 3d April 1778, T. Kade r. 
he abſented himſelf from the ſervice of Welch, and continued 
abſent until the expiration of his apprenticeſhip. That within 
ſeven years next after the end of the term for which he was 
bound, to wit, on September 13th 1783, the defendant returned 


into Melob's ſervice, and duly ſerved” him as an apprentice 


within the borough for 1o long a time as he had abſented him- 


ſelf, according to the ſtatute (a) &c. ;- and that the defendant had 


not made ſatisfaction to Welch for the loſs which he had ſuſtained 
by the defendant's abſence from his ſervice. 

To this there was a ſpecial demurrer, becauſe the rejoinder 
did not fortify the matter by the defendant pleaded in bar, but 
alleged new matter contrary to the plea, and was a depar- 
ture therefrom ; that the defendant did not by his rejoinder ſet 
forth any cuſtom or any other title by or under which any per- 
ſon, having ſervedan apprenticeſhip, is intitled to be admitted into 
the office of a burgeſs ; that it does not appear by the rejoinder 
that the defendant at any time ſerved an apprenticeſhip for ſeven 
years under a legal indenture to any perſon reſiding in the 
borough, c. 

Topping, in ſupport of the demurrer, argued that the rejoinder 
n_ not be ſuſtained, becauſe it introduced matter repugnant 
to the matter contained in the plea. In the latter, the defend- 
ant reſted his title on a cuſtom for the corporation to admit ad 
libitum as many as they pleaſed ; and in the rejoinder he relied 
on a title in right of ſervitude. 'The title ſet up by the plea is 
expreſsly negauved by the rephcation, for that alleges a cuſtom 
that no perſon ought to be admitted, unleſs he has ſerved an ap- 
prenticeſhip for ſeven years; that perſons are admitted accord- 
ing to the right in which they claim, and not otherwiſe”; and 
that the defendant claimed to be admitted in right of ſervitude. 
The defendant therefore might have rejoined conſiſtently with 
the title ſet up in the plea, by traverſing that he was admitted 
as ſtated in the replication. In a quo xwarranto information it is 
incumbent on a defendant to make out a complete title; and, 
if having two ſeparate titles, he elect to reſt his defence on one, 
in which he fails, there muſt be judgment of ouſter againſt him, 
. had he relied on the other, he would have ſucceeded. 


(a) Vide 6. Geo, 3. c. 25. 
Rex 


CASES IN MICHAELMAS TERM 
Rex v. Leigh, 4 Burr. 2143. Here the defendant at firſt elected 


— toreſt his whole title on the general cuſtom ſtated in his plea; 
The Ke and, as he choſe to abandon that in his rejoinder, and rely wen 


another title, there muſt be judgment againſt him. 

Lord Kenyon, Ch. J. (ſtopping Leicgſter on the other fide.) 
The defendant is called upon by this information to ſhew by 
what title he exerciſes the franchiſe of a freeman of Newcaſtle, 
The defendant alleged in his plea a cuſtom in the corporation 
to confer the freedom of the borough on any perſons of the 
age of twenty-one ad libitum, and that they had conferred that 
title upon him; both theſe propoſitions were denied by the re- 
plication j iſſues were taken upon them, and both were found 
in favor of the defendant. It therefore appears upon the record 
chat he has a title to this franchiſe. It is true, indeed, that 
another title, totally irrelevant to this queſtion, has crept into 
the record: but the replication which introduces this foreign 
matter, cannot be ſupported; and perhaps the rejoinder is as 
bad: but the defendant was led aſtray by the miſpleading in 
the replication. If indeed it had appeared upon the whole re- 
cord that the defendant had no title, chere muſt have been 
judgment of ouſter againſt him: but it does appear on this 
record that he has a good —_ and therefore he is-entitled to 
Judgment. 

ASHHURST, J. The cuſtom ſtated in the plea being general to 
admit every perſon of the age of twenty-one whom the corpora- 
tion choſe, without any reſtriction, the other cuſtom ſet up in 
the replication 1s immaterial, and does not go to decide upon 
the title on which the defendant relied. | 

BoLLIER, J. The queſtion before us is not ſo much whether 
the rejoinder be bad, as whether the replication, to which the 
rejoinder is an anſwer, can be ſupported ; and I think it cannot. 
The defendant in his plea reſted his title on a cuſtom in the 
corporation to admit any perſon at will: now if that cuſtom, as 
alleged, be true in fact, it is perfectly immaterial whether any 
perſon may be admitted in right of ſervitude. Thus much is 
ſufficient for the deciſion of this caſe. But I wiſh that the 
gentlemen of the bar, who draw the pleadings in caſes of this 
kind, would attend in future to the mode of replying on the 
part of the crown. A proſecutor in a quo warranto information 
is allowed to reply ſpecially, and to put as many matters in 
iſſue as he pleaſes: but the new matter, introduced in the re- 
plication, ought to be conſiſtent with the matter contained in 

2 | the 
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che plea. 
an old charter, when in fact a new charter has been granted, 
altering the old mode of election, the Crown may introduce the 
new charter in the replication, becauſe it is conſiſtent with the 
matter contained in the plea, but there is ſomething to be 
ſuperadded to that matter. But in this caſe the new matter 
alleged in the replication is not conſiſtent with the defendant's 
plea; and if the plea be true, that which is ſtated in the re- 
plication is totally immaterial. And this practice, which is an 
abuſe of the privileges of the crown, ought to be checked; 
ſince, if permitted, it would be productive of great oppreſſion to 


r 
Judgment for the defendant. 


Bower then moved to enter up judgment for the crown, not- 
withſtanding the iſſues were found for the defendant, becauſe 
the cuſtom, on which the defendant relied in his plea, could 
not be ſupported in point of law. Cauſe was afterwards (a) 
ſhewn againſt this rule by 

Adair, Serjt., Bearcroft, Erſkine, Wood, Leicefter, and Broderick. 
The objection is that the right of admiſſion exerciſed fince the 
charter is ſo eſſentially different from that exerciſed before, that 
it cannot be confidered as a continuation of an immemorial 
uſage. But a preſcription may continue in the ſame body, 
though the individuals compoſing that body be not the ſame ; 
and that is the ſubſtance. of this cuſtom. In LZuttrel's caſe (6) 
it is ſaid “ If a corporation have franchiſes or privileges by grant 
« or preſcription, and afterwards they are incorporated by ano- 
ther name, as where they were bailiffs and burgeſſes before, 
now they are mayor and commonalty ; or prior and convent 
. before, and afterwards they are tranſlated into a dean and 
chapter; although in theſe caſes the quality and name of their 
< corporation are altered and changed, yet the new body will 
enjoy all the franchiſes c. which the old corporation had 
either by grant or preſcription.” So in Bro. Abr.“ Preſcription” 
þl. 70. If a prior be made an abbot, in pleading a preſcrip- 
tion he muſt ſay that the prior and his predeceſſors from 
« time whereof c. till he was profeſſed an abbot, and that 
4 fince that time the abbot and his ſucceſſors have been ſeiſed, 
« fc,” The alteration therefore of the name or quality of the 


If, for inſtance, a defendant ſet up a bad title under 
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ſince that 
time” to ad- 
mit every 
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liſhing this 
cuſtom, the 
Court held 

it well plead- 
ed, it ap- 
pearing to 
them to have 


bo always exerciſed by the ſame body, 5. the common council, „ though conſtituted of different perſens 


at different times. 
(a) On Wedne/day, November 23. 


(% 4 Rep. 87. 6. 
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body does not deſtroy the preſcription. Then the only queſtion 
here is whether this is not a continuation of the ſame body, 
the common council;” and that it is ſo appears from the 
language in which the cuſtom is pleaded. It is ſtated that 
the mayor and burgeſſes in common council afſembled from time 
immemorial till the granting of the charter, and the mayor, 
bailiffs, and capital burgeſſes, in common council aſſembled, have 
fince that time admitted c. By this it appears that the right 
of admitting freemen has always exiſted in the common council, 
of whatever deſcription of perſons that body was compoſed, and 
not in the body at large; the only difference being that prior 
to the charter the common council conſiſted of the mayor and 
- burgeſles, and ſince that time of the mayor bailiffs and capital 
burgeſſes. It is alſo to be remembered that this is a motion after 
verdict; and the finding of the jury could not be true, if that 
were otherwiſe ; for by their verdi& they have in ſubſtance 
found that the mayor and burgeſſes conſtituted the common 
council of the borough before the charter, and that ſuch com- 
mon council had immemorially admitted freemen. The words 
in common council aſſembled” are ſo deſcriptive of the body 
thus aſſembled that a meeting of the mayor, bailiffs, and burgeſles, 
(who it is admitted compoſe the common council under the 
charter) is {tiled a meeting © of the mayor, bailiffs, and burgeſſes 
in common council aſſembled.” Then fimilar words uſed in the 
ſame cuſtom ought to receive a ſimilar conſtruction. In Haddoct's 
caſe (a) it was faid, © if a corporation, that hath been by preſcrip- 
tion, accept a new charter, wherein ſome alteration is of their 
„ name, and likewiſe of the method in the governing part, 
„yet their power to remove, and other franchiſes which they 
« had before, do continue.” Then in this caſe the power to 
admit, which was veſted in the common council prior to rhe 
charter, continues in the common council under the charter, 
notwithſtanding an addition has been made to that body, and 
__ notwithſtanding the method in the governing part of the cor- 
poration was altered by the charter. 

| Bower, Lane, Manley, and Topping, in ſupport of the rule. 
It is not contended that the ancient cuſtom, which exiſted prior 
to the charter, is deſtroyed, but it ſtill remains in thoſe, who 
formerly enjoyed it; for it was not veſted by the charter in the 
common council Hy 18 a ſeparate body, created by the charter 


for particular purpoſes only. And before the charter the right of 


(a) 1 Vent. 355 and Sir T. Ray. 435. 
4 , ad- 
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admiſſion was in the whole corporation. The concluſion drawn by 
the counſel on the other fide that the common council under the 


charter are, inveſted with all the powers lodged in the common The Kis 
council before, and that the right of admitting freemen was lodged . 


in the common council before, is neither warranted by the reaſon 
of the thing, or by the terms in which the cuſtom is pleaded. 
The whole argument is fallacious ; and the fallacy conſiſts in the 
ambiguous uſe of the words “ in common council aſſembled.” The 
common council is a ſelect body introduced into the corporation 
for the firſt time by the charter of Elizabeth, created only for 
particular purpoſes, and inveſted only with ſpecial powers. No 
ſuch body exiſted in this corporation before that time; and 
the meaning of the phraſe © the mayor and burgeſſes in com- 
mon council aſſembled” is © a meeting of the whole corporation 
in common hall afſembled.” Tt is merely a deſcription of the meet- 
ing; and is equivalent to © aſſembly.” Sir Robert Sawyer, in 
his argument (a) of the © London quo warranto caſe, defines with 
great accuracy the meaning of theſe terms; © Upon the erection 
of all corporations the power of aſſembling, deliberating, and 
“determining, for the corporation is either entruſted with a few 
* particular members whoſe continuance in that truſt is directed 
* by the ſeveral charters, or with the whole body; and that 
either expreſsly in plain words, or by implication of law, 
e when the charters are altogether ſilent therein: the law in ſuch 
«* caſe lodgeth the power of aſſembling, debating, and deter- 
mining, for the corporation in all the members; and the whole 
* jointly aſſembled, or ſo many of them as upon notice ſhall appear, 
e conſtitute the common council; and ſuch aſſembly is not ſtiled 
the common council from being retained and giving counſel, 
but they are ſo called from their joint aſſembling and con- 
ce ſulting for themſelves, who conſtitute the body politic.” No 
ſuch body as “a common council” is known by the common 
law ; it muſt be created by charter, or exiſt by preſcription, 
which pre-ſuppoſes a charter ; and, it not being ſtated on this 
record that there exiſted ſuch a body in the old corporation, 
the Court cannot preſume it from the formal words of the 
general meeting of the whole corporation © in common council 
aſſembled.” But even if this were doubtful on the words 
* in common council aſſembled, taken by themſelves, all doubt 
is removed by the words which immediately follow, and are 
connected with, them, namely, under their various names of 


(a) Page 32, of his argument. 
We incor- 
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ma This of neceſſity means a meeting of the body 
at large, and cannot be taken to mean a ſelect body, fince it is 
not pretended that there ever was a. ſub- incorporation of any 
particular part of this corporation, The words © under their 
various names of incorporation” refer to © in common council 
aſſembled,” and theſe latter © to the mayor and burgeſles.” The 
whole is deſcriptive of one body aſſembled togetber under whatever 
name by which it may have been called at any time: If therefore 
the words “ in common council aflembled” mean that the 


mayor and burgeſſes were aſſembled as a common council, the 


latter words © under their various names of incorporation” muſt 
alſo mean that that common council was incorporated, and had 
various names. But the plea ſtates that the corporation were a 
corporation by preſcription under various names of incorporation, 
to which only thoſe words in the cuſtom can apply. If then 
the.right of admitting freemen were once veſted in the body at 


large, as. it is ſtated in the plea, it muſt ſtill continue in them, 


unleſs it were given by the charter to the ſelect body; and the 
defendant not having ſtated in his plea that the charter veſted 
this right in the ſelect body, it muſt now be taken that ſuch is 
not the fact; ſince if the Court were to preſume it, they muſt 
alſo infer that that right was taken away from the body at large. 
But upon this record every franchiſe which the whole body had 
before the charter muſt be taken to remain in them now, except 
thoſe which were transferred by the charter to the ſele body. 
Now all the powers which the charter intended to transfer to 
the newly created common council are particularly expreſſed in 
the charter; but the right of admitting freemen is not one of 
them. The power given to the common council of making bye- 
laws for regulating the conduct of all the officers of the corpo- 
ration only attaches on them when they are elected; and the 
power to make laws, declaring the manner in which all eleQions 
in the corporation ſhould be made, does not of itſelf give them 
the abſolute and excluſive right of admitting and ſwearing in. 
In R. v. Spencer (a) where the common council of Maia//one had 
made a bye-law, narrowing the number of the perſons eligible, 


Lord Mansfield ſaid“ where the power of making bye-laws is by 


* the charter given to a ſelect body, they do nor repreſent the 
<« whole community, and therefore cannot aſſume to themſelves 
« what belongs to the body at large.” If therefore the common 
council of Neucgſtle had, immediately after the charter, made 


(a) 3 Burr. 1837. 
a bye- 
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-xbye-law confining the right of admiſſion to their own bod ö it 1 791. 
would have been void: but even if ſuch a bye-law could ave OT. 

been ſupported, it is ſufficient here to ſay. that no ſuch law is The _ 
;pleaded, and that the defendant in his plea ſays that that right T. Roar, 
is -derived to the common council under the charter. It is alſo 
-worthy obſervation that if the common council can ſucceed in 
this attempt to wreſt into their own power this particular pri- 
vilege, by the ſame mode of reaſoning they will extend their 
pretenſions to every other franchiſe, formerly enjoyed by the 
body at large, and by them faid to be exereiſed in common 
council aſſembled, which the common council may have uſurped 
ſince the charter; and their very uſurpation will be converted 
into conchaſive evidence of their legal right. 
Lord Kenyon, Ch. J. Many important arguments have been 
uſed on both ſides; but on confidering the whole I am of opinion 
that the rule muſt be diſcharged. And I do not think that the 
proſecutor had any ſanguine expectations of ſucceſs, otherwiſe he 
would have demurred to the defendant's plea, However, if on 
reconſideration he could diſcover any defect in that plea, he has 


a right to take advantage of it in this ſtage of the proceedings. 
But it is not to be forgotten that the verdi has eſtabliſhed this 


as a fact, that as far back as can be traced, both before and ſince 
the charter of Elizabeth, the admiſſion and ſwearing in (not 
the election) of freemen have been in the common council; 
and we are now called upon to ſay that every thing that — 
been done ſince the granting of the charter has been improperly 
done. Where no common council is eſfabliflied, the whole cor-- 
poration may meet together, to conſult about, and to decide 
on, their corporate rights; they may conſtitute a corporate aſ 
ſembly; but in technical language that is not called *The com- 
mon council,“ nor are they ſaid to be *in common council af 
ſembled But it has been contended that thoſe words mean 
only the form and deſcription of the mecting; and we are now 
dieſired to ſay that all the meetings of the mayor and burgeſſes i in 
: A council aſſembled were meetings of the whole corpora- 
n: but it does not neceſſarily follow that thoſe meetings were 
; pc "ph the whole body corporate; ; and we ought not to, 
conjecture that they were, merely for che purpoſe of. over- 
. throwing the proctedings of this corporation for the two. 
laſt centuries. Ihe whole argument ſeems compriſed | in the 


compendious form in which the defendant's counſel ſtated * 
it, „chat che right of admiffion' prior to the charter was in the 
Vol. TV. | 5 S com- 
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L792. 791. common council however conſtituted, and ſince that time has 
— been in that body as conſtituted by the charter.” And this is 
The Kix® eſtabliſhed by the finding of the jury. At the moſt, the words, 
T. Leibe. upon which we are called upon to overthrow the uſage ſince the 
reign of Elizabeth, are ambiguous ; and if there ever was a meet- 
ing before the charter not conſiſting of the whole body, there 
is an end of the queſtion, The new modification of the 
common council cannot make any difference; becauſe, as the 
whole corporation accepted this charter, they aſſented to it. 
And by that acceptance the ſame powers which were exerciſed 
by the old body (among which is that of admitting freemen) 
are now veſted in the new body. 

ASHHURST, J. The jury having found that the cuſtom for the 
common council to admit and ſwear in the burgeſles of this cor- 

poration has uniformly exiſted fince the charter, every intendment 
is to be made in favor of it. And I concur with my Lord in 
thinking that a meeting of the © mayor and burgeſſes in common 
council aſſembled” does not neceſſarily mean a meeting of the 
whole corporation. Now if it appear that prior to the charter of 
Elizabeth there did exiſt a body, called the common council, 

though differently conſtituted from the preſent common council, 

the defendant will be entitled to judgment. And I think that the 
interpretation put by the corporation on their ancient rights by 
uniform uſage ſince the charter is a ſtrong proof that there was 
ſuch a body; and if it were neceſſary, i it muſt now be preſumed, 

otherwiſe the finding of the j Jury could not be right. 

BULLER, J. The caſe of the King v. Spencer has no analogy 
to the preſent. There the queſtion aroſe on a bye-law ; and- it 
was held to be bad, becauſe it was made by a ſelect body of the 
corporation, and varied the mode of election as directed by the 
charter. But a new charter granted by the crown, and accept- 
ed by the corporation, falls under a different conſideration from 
che caſe of a bye- law; and therefore it is material that the char- 
ter of Elizabeth was accepted by this corporation. For whatever 
might be the original conſtitution of the borough, it was in the 
power of the crown, with the conſent of the exiſting body, to 
alter the rights of the corporation in any reſpect. Now here 
the new charter was granted to the old body, the mayor and 

burgeſſes; and whatever alteration i it made in the corporation, 
vl they muſt be bound by 1 it, having accepted it; the laſt charter 
| is therefore the governing law of the place. And I think, that 
| by that charter the new common council have the power of ad- 
W | Ws iy Es” mitting 
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mitting and ſwearing in freemen; for it expreſsly gives to 


them power “to make laws for the direction and declaration in 
what manner c. all the officers of this corporation ſhall be 


choſen c, and by whoſe ſuffrages and voices.” Beſides which 
there is an uſage for nearly two hundred years, conſiſtent with 
the charter, and which ought ſtill to prevail, if there be nothing 
on the record to contradict it. Now it is ſtated that prior to 
the charter the right of admiſſion was in the mayor and bur- 
geſſes in common council aſſembled: but the following words © un- 
der their various, names of incorporation“ have been relied on 
to ſhew that theſe were meetings of the whole corporation: but 
the name of the corporation cannot be material. Suppoſe the 
plea had ſtated the cuſtom in a ſhorter mode than the preſent; 
that it had ſtated that there had been immemorially a body cor- 
porate, and a common council, and that the laſt body had im- 
memorially admitted freemen. There could have been no ob- 
jection to ſtate it in this ſhort way; and the cuſtom, as Rated 
in the preſent plea, is in ſubſtance the ſame; it only differs 


from it in introducing the different names of 1ncorporation ; 


and in ſtating who are the perſons compoſing the common coun- 
cil; it means this, that the common council, however con- 
ſtituted, have immemorially exerciſed this right. There is great 
weight in one of the arguments uſed by the proſecutor's counſel 
that © a common council“ is not noticed by our law, becauſe 
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every corporation has not a common council; but whether or 


not there be ſuch a body, and what powers they have, muſt 
depend on prefcription or charter. But in this caſe we muſt 


might legally have the right which it 1s ſtated in the plea that 
they have immemorially exerciſed ; and that right 1s transferred 


to the new body by the charter, which was accepted by the 


* 


whole corporation. | | 
GRross J. declared-himfelf of the ſame opinion. * 
ITS ENT et | Rute diſcharged. 
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 CoBDEN againſt KENDRICK. 


# N ation had been brought ſome time before by the pre- 
X ſent defendant, as indorſee of a promiſſory note for 150ʃ. 


* from giving evidence of a converſation between him and his client touching the Juſt 


after awrit of inquiry executed on an interlocutory judgment, and a compromiſe thereupon ; 
of the ſuir having been obtained, the communication could not be ſaid to have been made 
ſtruction for conducting his cauſe. | TR FY 


take it, after verdict, that there was ſuch a common council as 


T bur/day, 
Nov. 17th. 


An attorney 
is not re- 
ſtrained by 
any rule of 
ice of his ſuit 
for the purpoſe 
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againſt the preſent plaintiff as the maker; in which cauſe inter- 
locutory judgment had been ſigned, and a writ of inquiry ex- 
ecuted ; after which the cauſe. was compromiſed by Cobden's 
paying part, and giving a warrant vf attorney to confeſs judg- 
ment for the reſidue of the 150 /. (a) And in the interval be- 
tween the time when the warrant of attorney was given and the 
time when the money became due, according to the defeaſance 
thereof, Kendrick told Allen, who was his attorney in that ſuit, 
that he was glad it was ſettled, for that he had only given 10 J. 
in caſh, and his promiſſory note for it, and that he knew it was 
a lottery tranſaction. This action was now brought to recover 
back the money ſo paid on the ground of want of conſideration; 
and in proof that that was known to Kendrick at the time he 
took the note. Allen was called as a'witneſs at the trial to ſpeak 
to the converſation above-mentioned, and he was admitted by. 


Lord Kenyon after e upon his incompetency; and a 


verdict paſſed for the plaintiff. 

Law now renewed his objection, and moved for a new trial, 
on the ground that Allen had been improperly permitted to give 
evidence of the converſation between him and, the defendang, 
his client; contending that Allen fell within the rule of law 
which prohibited. an attorney from betraying the confidence. 
placed in him by his client, which confidence laſts ſo long as, 
any proceedings may be had in the cauſe, Here the proceedings 
were not completely at an end when, the converſation was held. 
The party, might ſtill have proceeded to judgment in the original. 
ſuit ; and the attorney had ſtill his lien for the coſts. So that 
the relation of attorney and client in reſpect of the parties to 
the original ſuit was not determined at the time when the com- 
munication was made by Kendrick: to Allen his attorney. x.. 

„Her Curiam. The difference is whether the communication 
were made by. the client to his attorney in confidence as inſtruc- 
tions for conducting his cauſe, or a mere gratis diftum. The 
former was not the caſe here: on the contrary, the purpoſe in 
view had been already obtained; and what was ſaid by the 
client was in exultation to his attorney for having before de- 


ceived him as well as his adverſary, and for 5 tag ning: 95 
His ſuit. 


— | | Rule refuſed,” 
14s) Avother Welden was taken ur the Keef ie Golds 7 bu Lord Key 


rial, that this action was in effect to put the over · ruled it on the ground that the money 


ſame ſum in litigation a ſecond time, which | had been paid under a compromiſe, aud dat 


ad beg eee in the former action by | under the judgment of uh 
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CARLTON againſt FLETCHER, 


ANLEC Y had obtained a rule niſi for ſetting aſide a war- 
rant of atttorney to confeſs judgment, upon the ground 
that it was executed by the defendant when in cuſtody, and 
that no attorney was preſent on the part of the priſoner at the 
dime. 

Balduin now ſhewed for cauſe that the defendant, at the time 
he executed the warrant of attorney, was not in cuſtody at the 
ſuit of the plaintiff, but under criminal proceſs; and cited Hol- 
combe v. Wade (a), and Gillman v. Hill (o), to ſhew that the rule 
was confined to caſes where the defendant was in cuſtody at the 
ſuit of the party to whom he executed the warrant of attorney, 
for it was made to prevent oppreſſion by dureſs of the im- 
priſonment at the ſuit of the party himſelt. 

The Court were clearly of opinion that the rule did not extend 
to the preſent caſe, and | 


Diſcharged the Rule (c). 


(c) Vide Birch v. Sharland, ante 1 vol. 
715. and Parkiz/on v. Caines, 3 vol. 616. 


(a) 3 Burr. 1792. 
(4) Cowp. 141. 


Y s a Bart. againſt Ls THBRIDG E. 


HIS was an action on the caſe againſt the defendant, 

ſheriff of Somer/ſetſhire, for taking inſufficient pledges in 
replevin. At the trial before Buller J. it appeared that the plain- 
tiff had diſtrained on one Rogers his tenant, who replevied, 
and removed the proceedings into this court by a recordari facias 
Toquelam ; that Rogers having declared in replevin, the plaintiff 
avowed for rent in arrear, 84/, and afterwards obtained 
judgment de retorno habendo; and to this writ the ſheriff returned 
an eloignment. It alſo appeared that the pledges in replevin 


were inſufficient. And the only queſtion in the cauſe was what 


ſhould be the amount of the damages to be recovered in this 
action againſt the ſheriff; the learned judge thought the plain- 
tiff could only recover 61 /. 18 5s. the value of the diſtreſs taken; 
but his counſel inſiſting that he was intitled to recover againſt 
the ſheriff the amount of the damages and coſts recovered againſt 
the plaintiff in replevin, which was 142 J. a verdict was accord- 
angly taken for that ſum, leave being reſerved to the defendant 

Vol. IV. 8 


to 


— 


hurſalay, 
Nov. 17th. 


A warrant of 
attorney to 
confeſs judg- 
ment ex- 
ecuted by a 
priſoner in 
cuſtody on 
criminal pro- 
ceſs is good, 
though he 
have no at- 
torney Ne- 
ſent. 
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Thur/day, 
New. 17th. 


In an action 
againſt the 
ſheriff for 
taking in- 
ſofficient 
pledges in 
replevin the 
plaintiff can- 
not recover 
damages be- 
ond the va- Hs 
ue of the "nd 
diſtreſs. 1 
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1791. to move this court :o reduce the damages to 61 L 184. if they 
— ſhould be of opinion that the ere was only entitled to that 
Yea, Bart. ſum. 

eg: A rule for that 0 having been accordingly obtained by 
as - | 72 : 1t was now oppoſed by | 
| Lawrence, Serjt, Watſon, Serjt, and Lens; who argued that, 
as this was an action on the caſe, where the damages are in their 
nature uncertain, the plaintiff ought to recover ſo much as he 
had ſuffered by the ſheriff's neglet in taking inſufficient 
pledges, which they ſaid was as much as the bail themſelves 

Il | would have been liable to under the ſtatute 11 Geo 2. c. 19. 

\iF | J 23. Now by that ſtatute the ſheriff is required to take ſure- 

ties in double the value of the goods diſtrained, conditioned for 

proſecuting the ſuit with effect and without delay, and for duly 
F returning the goods diſtrained, in caſe a return ſhall be awarded: 
and, if the bond be forfeited, the court where the action is 
brought may give ſuch relief to the parties upon ſuch bond as 
may be agreeable to juſtice and reaſon. The meaſure of da- 

mages therefore in this caſe is that which the Court would have 
| awarded according to juſtice and reaſon, if the bail themſelves 
had applied for relief under this ſtatute. And as not only the 
goods diſtrained were taken out of the plaintiff's hands, but as 
| he was under the neceſſity of defending the replevin ſuit in 
| order to obtain judgment for the redelivery of them to him, he 
| would be intitled to the coſts of that ſuit. Then the coſts of the 
replevin ſuit, added to the rent in arrear, form the damage 

which the plaintiff has ſuſtained in conſequence. of the ſheriff 's 

neglect of duty. The Legiſlature would not have required the 

bond to be taken in double the value of the goods diſtrained for 

any other purpoſe than that of protecting the party making the 
diſtreſs, and of indemnifying him againſt all expence in pro- 
curing a return of the thing diſtrained, in caſe he were juſtified 
in diſtraming and the coſts of the action of replevin are a ne- 
ceſſary expence in procuring that return. In Gihſon v. Burnell, 

20 Ged. 3. in an action of this kind againſt the ſheriff, Gould, J. 

before whom the action was tried, was of opinion that the plain- 
tiff was entitled to recover the coſts in the replevin as well as the 

rent in arrear. So too in Prow/e v. Patiſon (a), which was one 
of the firſt actions of this kind after the 11 Geo. 2., it appears 
on inſpecting the record that the amount of the damages given 

n the ſheriff was the rent in arrear ade to the coſts of 
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IN THE THIRTY-SECOND YEAR OF GEORGE Ill. 
the replevin ; but indeed it malt be admitted that the whole of 
that ſum did not exceed the value of the diſtreſs. In Richards 


v. Acton (b) it was taken for granted that the ſheriff was liable 


for the damages and coſts recovered by the defendant in 
the replevin ſuit; and there he was compelled to make ſatis- 
faction to that amount by a rule of court. This being an 
action on the caſe, the jury were not reſtrained to give merely 
che preciſe amount of the rent. Suppoſe che plaintiff, inſtead of 
bringing this action, had brought detinue for the goods, (which 
he might have done, 2 Heu. 6. fo. 15.) the jury might have 
given damages for the detention beyond the value of the goods. 
So in an action on the caſe againſt the ſheriff for an eſcape, the 
jury are not limited to any certain ſum, but may give not only 
the original debt, but damages alſo. 


Lord Kenyon, Ch. J. (Stopping Rooke, Serjt. and Gibbs on 


the other fide). In order to ſee to what amount the ſheriff is 


anſwerable, it is neceſſary to inquire what would have been the 
conſequence if he had taken ſufficient pledges. Now the duty 
of the ſheriff, as preſcribed by the act of parliament, is to take 
a bond for proſecuting the ſuit, and for a return of the goods 
diſtrained, if a return ſhall be awarded (6). Then if he had taken 
ſuch a bond, how would it have been ſatisfied? by returning 
the goods taken : then the value'of thoſe goods ſeems to be the 
true meaſure of damages to be given in this action. In the 
caſe cited from Bl. Rep. the only queſtion was who ſhould be 
anſwerable : Nothing is there ſaid reſpecting the quantum of 
damages; and it muſt have been by conſent, otherwiſe the 
Court were aſſuming the province of a jury. h 

ASHHURST, J. and BULLER, J. aſſented. 

| Grosx, J. The duty of the ſheriff is accurately pointed out 
by the ſtatute Weſtminſter 2. (c), which requires © that ſheriffs 
ſhall not only receive of the plaintiffs pledges for the purſuing of 
the ſuit, before they make deliverance of the diſtreſs, but alſo for 
the return of the beaſts, if return awarded. And if any take 
pledges otherwiſe, he ſhall anſwer for the price of the beaſts.” 
And the 11 Geo. 2. dar not enlarge the {ſheriff's reſponſibility 
in this reſpect. 

Rule abſolute. 


(a) 2 Bt. Rep. 1220. (c) 13 Ed. 1. % I. c. 2. J. 3. 
(5) 11 Geo, 2. c. 19. | | 
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| F riday, 


Nev. 18th. 


The Court 
will not ſet 
aſide a de 


fendant's ex- 


ecution for 


the coſts of a 
nor- ſuit tued 
out after no- 
tice of allow - 


CASES. ry MIGHAELMAS TEAM: 


Kane PLAND b againſt Macaulay and Another. 


Rule having been obtained, calling on the defendants ts 
ſhew cauſe why their execution for the coſts founded on 
a judgment of nonſuit. ſhould not be ſet aſide, becauſe it was 


ſued out after the plaintiff had ſerved them with the allowance 


of a writ of error, a 
Erſkine now ſhewed cauſe; and RE 875 on Box v. Bennett (a), 


where this very point was ruled by the court of Common Pleas 


ance of a * after conſideration, becauſe (they ſaid) the writ of error in ſuch 


of error, be 


a caſe muſt evidently be brought for the purpoſe of delay and 


cauſe the writ 


of error can vexation. 


enly be for 
delay. 


* colts as long as he could, as his client was 


Garrow, contri, ſaid whatever might be the praQtice of that 
court, this court will not preſume that a writ of error is brought 
for the purpoſe of delay; but, on the. contrary, they have al- 


ways required a declaration (5) of the party ſuing out the writ 


of error that ſuch was his object before they have permitted 
the other party to proceed in defiance of the writ of error. 


This rule has been ſo ſtrict that they would not attend to the 


tacit acquieſcence of the defendant's attorney, who ſued out the 
writ of error, and could not point out any defect in the proceed- 
ings (c). And indeed it would be nugatory to give a right to 
the ſubject to queſtion the validity of a judgment upon a writ of 
error, if he could not in the mean time avert the operation of 
the judgment thus impeached. 

Lord KENYON, Ch. J. In general the rule is as the plain- 
tiff's counſel has ſtated it, that a writ of error allowed and 
ſerved operates as a ſuperſedeas to an execution, and the Court 
will ſtay the proceedings of courſe ; but that is on the ſuppo- 
_ ſition that the party may have ſome error to complain of in the 
 judg ment, which it is right ſhould be examined into before ex- 
ecution is awarded. And therefore if it appear plainly and un- 
.equivocally to the Court that the writ of error is brought merely 


for delay, that reaſon does not hold. Now nothing can make 


1t appear more plainly than the mere ſtate of the proceedings 


(a) H. Bl. Rep. C. B. 422. | | © already conſiderably in arrear to him,” 

(5) Pool v. Charneckh, ante 3 vol. 79. the Court refuſed to ſtay the proceedings on 

(e) Chriftie v. Richardſon, ante 3 vol. 78. | the plaintiff's judgment pending the writ of 
But in Law v. Smith, M. 30 Geo. 3. B. R. | error brought by the defendant. 


Where it appeared that both before and aſter The ſame point was ruled in Evans v. Gil- 
the writ of error was brought the defend. bert, Tr. 34 Geo.'3. B. R. on a declaration 


ant's attorney had told the plaintiff ©* that | by one of the bail that the writ t of error was 
he muſt delay the payment of the debt and | brought for delay. 


—_— 


3 


N THE THIRTY-SEOOND: YEAR . 


in this caſe.; and the caſe cited: from, the; Common Pleas being 
directly in point, there ſeems. no ground here for witholding 
from the defendants the fruits of their r judgment, 8 5 
BuxLER J. The rule is that if it be apparent to che Court 
that the writ-of error is, brought.merely, for delay, they will. not 
ſtay execution. Ho that is to he made out is matter of cyi- 
dence in each caſe. In general the Court require it to be proved 
by an acknowledgment from the party who. ſues out the writ 
of error; and they have held that the beligf c of the other party 
that it is brought for delay is not ſufficient. But here it is ap- 
parent that there can be no error of which the plaintiff can 


avail himſelf; for if the record were manifeſtly erroneous, the 


plaintiff, who has made default by ſuffering a nonſuit, can never 
have a judgment afterwards in his favor. 
The other two judges concurring, 
| Rule diſcharged. 


The Mayor and Commonalty of ©) R FORD og ainſt 
RICHARDSON and Another. 


RE SPASS for Gſhing. in the plaintiffs' free 3 

and alſo in their ſeveral fiſhery in Orford Haven, 
Suffolk, Plea, that Orford Haven from time immemorial 
hath been, and is, an arm of the ſea, in which every ſubject 
of this realm hath had and {till ought to have the liberty 
of free fiſhing. Replication, that the corporation of Orford are 
a corporation by preſcription and alſo by charter granted by 
queen Elizabeth; and that the corporation have immemorially 
had and enjoyed, and {till ought to have and enjoy, the excluſive 
liberty of dredging and fiſhing for oyſters in the ſaid place &c, 
at all ſeaſonable times of the year, traverſing that in the faid arm 
of the ſea every ſubject has a right of free t of free fiſhing & &c. Rejoinder, 
that the place in which &c, hath been immemorially an arm 
of the ſea, in which every ſubje has a right of free fiſhing, 
traverling the preſcriptive right claimed by the. plaintiffs in the 
replication. Demurrer, becauſe the plaintiffs in their replica- 
tion traverſed a material and ifluable point of the defendants' 
plea, and. by that traverſe tendered to the defendants a material 
| iſſue, but the defendants in their rejoinder did not take iſſue 
upon that traverſe, or join in iſſue with the plaintiffs thereupon, 


Vor. IV. 


KEMPLAND, 
ag ainſi 
Mæcautrzy. 


Friday, 
Now. 18th. 


Totreſpaſsfor 
fiſhing in the 
plaintiffs 
fiſhery, de- 
fendant 
pleaded that 
the place is 
an arm of the 
ſea, in which 
every ſubject 
has a right 
to kth ; the 
plaintiff in 
his replica- 
tion claimed 
an excluſive 
right by pre- 
ſcription, 
traverſing the 
generalright; 
held that the 
defendant 
ought to take. 
iſſue on the 
traverſe, and 


' ought not to 


traverſe the 
preſcriptive 
right claimed 
by the plain- 
tiff ; for the 
firſt traverſe 
is a material 


one, and will put in iſſue the true queſtion in diſpute _ the parties, 


\ 
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1791. but paſſed by and took no notice thereof, and craverſed ario- 
> deer part of the phintiffs' replication, and thereby attempted to 
"OI » putin iſſue another matter, and a matter alleged by the plaintiffs 
Orrs by way of inducement only to the traverſe ſo made and taken 
IEF o- by the plaintiffs; and thus attempted to introduce great un- 
on. certainty, confuſion, and unnecellary length of pleading c. 
T. Walton was to have argued in wr oe of the demurrer : 
but the Court defired 
| Baldwin, contra, to begin; who endeavoured to ſupport the 
rejoinder by ſaying that the traverſe tendered in the replication 
was a matter of law, and that in ſuch a caſe the defendant was 
at liberty to traverſe the inducement to the plaintiff's traverſe. 
It 1s not diſputed but that, where a material traverſe 1s tendered, 
which will put the whole queſtion in iſſue, the adverſe party 
muſt take iſfue on it: but here the plaintiffs withed to traverſe 
a mere matter of law, becauſe in an arm of the ſea every ſubject 
has a right primd facie to filh. Carter v. Murcote, 4 Burr. 2162. 
Warren v. Matthews, Salk. 357. 1 Mod. 105. The defendants 
being ſubjects, have a primd facie right to fiſh, without going 
into 'evidence to eſtabliſh that right, but the party diſputing 
that title muſt ſhew a preſcriptive right in himſelf. And there- 
fore the defendants offered a traverſe of the ſpecial right in the l 
corporation; which was the material iſſue to be tried, namely, 
whether or not they had ſuck a ſeparate right as would take it out 
of the general rule of law. That there may be a traverſe upon a 
traverſe, when the firſt is not material, is clear from many autho- 
rities. In Mall. Qu. Imp. 229. it is {aid that if the traverſe tendered 
be not material in ſubſtance, the other party may traverſe the in- 
ducement to ſuch traverſe, and need not take iſſue on the former 
traverſe. Again in Hob. 104. A man brings an action of waſte 
for felling trees, and lays that the leſſee felled and ſold them: the 
defendant confeſſes that he felled them, but ſaith that he be- 
ſtowed them in repairing the houſe, ad/que hoc that he ſold them: 
The plaintiff may reply that he let them rot, or any like caſe of 
waſte, ab/que hoc that he employed them to reparations, and this 
is traverſe upon traverſe,” S0 in Crane v. The Biſhop of Norwich 
(a) in guare impedit the plaintiff declared on a ſeiſin in A., who 
conveyed to B., who conveyed to the plaintiff, and thar after- 
wards the church became void ; the defendant pleaded that be- 
fore the conveyance to the plaintiff the church became void, 
and B. preſented him, traverſing that the church was void at 
any time after the conveyance to the plaintiff, The plaintiff 


(a) 2 Lutw. 1632. | 
4 replied 
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C 
replied that A. preſented the defendant, traverſing that B. pre- 1791. "1 
ſented him. That was a traverſe of the inducement to the de- ut 
fendant's traverſe, and held good. | The Mayor, if 
Lord KENVYON, Ch. ]. It ſeems clear from the abs cited 8 
that, where a traverſe is tendered, which is not calculated to 1 


try the right in queſtion, the other party need not take iſlue x. 

upon it, ſince it would be a nugatory iſſue. But it is admitted 

that there cannot be a traverſe upon a traverſe, when the firſt - 

will decide the whole queſtion. And this does not depend on 

any arbitrary or capricious rule, but is founded on good ſenſe 

and reaſon; otherwiſe pleading would anſwer no other purpoſe 

than that of lengthening the record. With regard to the queſtion 

of law in this. caſe, as to the right claimed by the plaintiffs, 

there can be no doubt but that there may be a preſcriptive right 

in a ſubject to a ſeveral fiſhery in an arm of the ſea. Here then 

after the defendants had pleaded that the place in queſtion was 

an arm of the ſea, in which every ſubject has a right of fiſhing, 

the plaintiffs replied a preſcriptive right in themſelves © without 

this, that in the ſaid arm of the ſea every ſubject has a right 

of free fiſhing Sc.“ That was ſaying in other terms, © The 
[ Tight of fiſhing in this place does not ſtand on the general pub- 
lic right, but on ſpecial grounds derogatory from the general 
law.” That traverſe neceſlarily involved in it the real queſtion 
in diſpute between the parties, and conſequently the defendants 
ſhould have taken iſſue upon it. 

ASHHURST, J. It is clearly eſtabliſhed that, wherever the 
point in queſtion is traverſed by one party, the other muſt take 
iſſue upon it, for they are not to go on in iſinitum. The uſe „ 
of pleading is to bring the matter in litigation to one point. | 
And there cannot be any doubt here but that the merits of this | 
caſe might have been fairly tried on the firſt traverſe. But it has | 4 
been objected that this was a traverſe of the law : that argument #1 
would have been well founded if there could be no preſcription $1 
againſt the general right: but, as it is clear that there may be a 41 
preſcription to take away the general right of the Public in an 
arm of the ſea, the traverſe tendered by the plaintiffs would —_ 
put in iſſue the real queſtion between theſe parties; for it is _ 
founded on an antecedent fact introduced into the replication, 8 
which, if true, would defeat the general right upon which the 
defendants relied. 
BuLLER, ]. The defendants' counſel has endeavoured to 

9 che ſecond traverſe on two grounds; firſt, becauſe the 


traverſe 
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1791. traverſe tendered by the plaintiffs is a matter of law; and: 
— ſecondly, becauſe it is immaterial. The firſt is anſwered by 
Ni ſaying that this is to be ſupported by evidence, and is not mere 
Oeroses matter of law. And as to the other ground, the rule of plead- 
Rico., ing has been truly ſtated, that, if the firſt traverſe tendered be 
vox. immaterial, the adverſe party may add another traverſe. Then 
with regard to the materiality of the plaintiffs' traverſe, the fair 
queſtion might have been as well tried on the firſt, as on the 
ſecond, traverſe. For one party is to prove that this is an arm 
of the ſea, in which primd facie every ſubject has a right to 
fiſh ; the other is to eſtabliſh a preſcriptive right, which deſtroys 
the general right. And if the point in litigation come directly 
to be tried on either of theſe iſſues, it muſt be tried on that 
traverſe which is firſt tendered. It is like the caſe of a traverſe 
where the life or death of another perſon. is to be put in iſſue : 
if the firſt traverſe tendered be that the party is dead, iſſue muſt 
be taken on chat; or vice ver/a;, becauſe either of theſe traverſes 
will bring the ſame queſtion to trial. The caſe cited from 
Hobart (a) is diſtinguiſhable from the preſent : There the de- 
fendant tendered an immaterial traverſe ; the cutting down the 
trees was the wrong, and it was immaterial to the merits of that 

caſe whether the tenant had or had not /o them. 

GRosE, J]. declared himſelf of the ſame opinion. 


Judgment for the plaintiff: . 


(a) This was not the principal caſe in | the plaintiff had joined iſſue upon it, and it 
Hobart, but is only cited from 5 Ed. 4. | had been found for him, he ſhould have had 
100. B. And Hohart, Ch. J. in comment- | judgment, yet clearly he was not bound to 
ing upon it ſaid This firſt traverſe was not | take iſſue on the plea, as not final to the 
material, nor to a point material, for the action; and therefore the plaintiff might 
plaintiff might have declared of the felling | have demurred upon the defendant's plea, 
only, and the other point was mere ſur- | as reſting upon a thing not material. 
pluſage. And therefore though perhaps if 


Thurſday, The KING again} E. EDpwarDs. 

Nov. 17th. » * | 

4 a N an application to bail the priſoner, who was charged 
45 8 with grand larceny, one of the bail was aſked, whether he 
w r 


has not been had not ſtood in the pillory for perjury; this queſtion was 
in the pillory 


tor perjury. ®bjected to as tending to criminate him, but 
* 'The Court over-ruled the objection; ſaying there was no im- 
2. 5. Larter vue propriety in the queſtion, as the anſwer could not ſubject him to 
any puniſhment: and the bail R the fact, be was of courſe 
ae Fi. 
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IN THE THIRTY-SECOND YEAR OF GEORGE N. 


Beacucxorr and Others ageing} BR OOAZE. 


'H I 8 was a caſe ſont from the Court of Chintery for the 
opinion of this Court. M. Vymondſold, by will, dated 

12th June 1748, deviſed his eſtates in Berkſhire: (except what were 
firuate at Coxbill and Lambourne, and the tithes' of Grove) to his 
ſon Francis \Wymondſold and his heirs Sc. and the reſt of his 
eſtates (of which the premiſes in queſtion art part) to his ſon 
Charles and his heirs c.; and if either Francis or Charles ſhould: 
die without having ſettled, or otherwiſe diſpoſed of, the eſtates ſo 
deviſed, or without leaving iſſue of his or their reſpective body or 
bodies lawfully begotten, or having ſuch iſſue ſuch iſſue ſhould die 
before his or their age or ages of twenty-one, and without leaving 
lawful iſſue, he. willed that the premiſes ſo given to ſuch of his 
ſons Francis and Charles ſo dying ſhould go, and he gave the 
ſame, unto the ſurvivor of them, his heirs c, for ever; and if 
the ſurvivor ſhould die without having ſettled or otherwiſe 
diſpoſed thereof, or of the. eſtates thereby originally deviſed to 
him, or without leaving lawful iſſue of his body, or, having ſuch 
iſſue, ſuch iſſue ſhould die under twenty-one without iſſue, 
and his ſon William (a) ſhould then be dead without iſſue, then 
he gave ſuch of the ſaid deviſed premiſes as ſhould not have 
been ſettled or diſpoſed of as aforeſaid, unto the right heirs 
of M. Green, then deceaſed, in fee. Matthew M ymondſold died 
ſoon afterwards, and Francis W ymondfeld died in 1759 without 
illue. By indentures of leaſe and releaſe dated gth & 1cth 
November 1759, and of bargain and ſale inrolled, dated the 
toth November 1759, and a recovery ſuffered thereon in Michael- 
mas Term 1759, Charles Wymond/sld conveyed the premiſes in 
queſtion to F. Shephard Clerk in fee. In Auguſt 1776 Charles 
Wymong/old died without iſſue, and in 1779 William Wymendfold 
alſo died without iſſue. Fohn Shephard, who died in 1789, 
by will dated 17th December 1789, deviſed the premiſes in 
queſtion to the plaintiffs (whom he alſo appointed executors), 
in truſt to ſell the ſame; and they on the 27th April 1790 fold. 
the ſame by auction to the defendant, who has ſince refuſed to 
complete the purchaſe, contending. that the title above | ſtated 
is not a good title. The queſtion ſent for the opinion of this 
Court was, whether under the deviſe in the will of Matthew 
Wymondfold to Charles N rymondſold, and the deeds of leaſe and 
releaſe, and bargain and fale dated in November 1759, and the 
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recovery ſuffered in purſuance thereof, F. Shephard the devifor 
took an abſolute and indefeazible eſtate of . in fee- 


ſimple in the premiſes in queſtion. 
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Ruſſell, for the plaintiff, ſaid that it had been contended i in 
che Court of Chancery that as the eſtate in queſtion was given 
.over if Charles, the ſon, died without having diſpoſed of it, 
or without leaving iſſue, in the disjunctive, it was veſted 
in Green's heir, becauſe both thoſe events had not happened; 
but he inſiſted that that queſtion did not ariſe here, becauſe the 
.eſtate was firſt given ro Charles in fee, and was only to be de- 
feated by his not diſpoſing of it and dying without iſſue, which 
neceſſarily implied the power of his diſpoſing of it in his life-time : 
and, as he actually conveyed it in 1759, the deviſe over to Greer's 
heir never took effect. But even if the former queſtion could 
be gone into, the word “ or” might be conftrued “ and”, in order 
to effeQuate the deviſor's intention. Pollexf. 645. 2 Str. 1175. 
3 Ath, 390. and Wright v. Kemp, ante 3 vol. 470. And that 
ſuch was his intention is manifeſt from the deviſe in queſtion; 
for otherwiſe, if Charles had died leaving iſſue, but had not 
ſettled or diſpoſed of the eſtate, it would have gone over to 
. heir, and the iſſue of Charles would not have taken. 

Cbumbre was to have argued on the other fide, but candidly 
confeſſed, in anſwer to a queſtion from the bench, that he had 
no hopes of ſucceſs. 

Lord Kenyon, Ch. J. It is impoſſible to raiſe any ſerious 
doubt in this caſe. I take it for granted that this caſe was ſent 
from the Court of Chancery as a matter of courſe, on it's being 
ſuggeſted there that a queftion would ariſe on the will, fit to be 
determined in a court of law. It ſeemed to me as if the parties 
had conſidered that a queſtion would be made whether this were 
or were not an eftate-tail : if it had turned on that queſtion, I 
ſhould have thought it extremely clear that, on failure of the 
firſt limitation, the ſecond, might have taken effect as an exe- 
cutory deviſe: In truth the real queſtion is what was the inten- 
tion of the deviſor: and if that can be collected from the words 
of the will, it muſt be carried into execution, provided it be not 
contrary to the rules of law. Now he has faid in expreſs terms 
« I give one eſtate to one ſon and his heirs, and another to another 
ſon and his heirs, and if either of them die, without having ſettled 
or AIDEN of the eſtates, or without iſſue, then that it ſhould go 
over.” But the ſon, Charles, has ſettled and diſpoſed of the 
eſtate given to him; and there is no doubt but that the deviſag; 
antended that he ſhould have the power ſo to do. And 


The Court afterwards certified accordingly. 
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HIS was an action of debt to recover 25s. 6d., in which 
ſum the defendant had been amerced for not attending, in 
*xeſpe& of a cuſtomary eſtate, a court baron held for the manor 
of Halton, of which the plaintiff was lord. At the trial ſeveral 
objections were taken by the defendant's counfel, when it was 
agreed that a caſe ſhould be reſerved for this Court, and if they 
ſhould be of opinion that either of the objections were well 
founded a non. ſuit ſhould be entered. The ſpecial caſe, as far 
as reſpects the principal queſtion, ftattd theſe facts; that the 
plaintiff is ſeiſed of the manor of Zalton for life; that the de- 
fendant is ſeiſed of fourteen, acres of land, parcel of the eſtate 
mentioned in the deeds after ſtated. Till the reign of queen 
Elizabeth all the lands within the manor (except the lord's de- 
meſnes) were of cuſtomary tenure of (inheritance, paſſing by 
cuſtomary deeds and admiſſion of the lord. Several of thoſe 
eſtates remain cuſtomary, unaltered in point of tenure. The 
defendant's eſtate was until the 2d October 18 Fac. 1. parcel of 
one of thoſe cuſtomary eſtates; when by an indenture of feoff- 
ment, with livery of ſeiſin indorſed- thereon, the then lord of 
the manor in conſideration of 80/, granted, aliened, enfeoffed, 
and confirmed, it to C. Barewicke and his heirs and aſſigns in 
fee- farm, reſerving the yearly rent of 24/7. 114. (there ſtated 
to be the ancient yearly rent) for all manner of other rents, 
ſuits, ſervices, exactions, and demands, whatſoever. The caſe 
then ſet forth another deed of the 14th May, 1 Car. 1., by 
-which, after reciting that upon the agreement of the above con- 
-veyance, and as part of the conſideration given or reſerved 
upon the ſale of the eſtate, it was agreed between the parties 
that Barwicke and all other perſons who ſhould hold his eſtate 
ſhould grind their corn at the lord's mill, and ſhould do ſuit 
and ſervice at the lord's court baron for the above eſtate, E. 
Barwidcke (the ſon of the above C. Barwicke) covenanted for him- 
ſelf and his heirs that they would at al! times be ſuitors and 


_ ſuit and ſervice, and appear in perſon at all the courts-baron 


Dc. as formerly, and ſhould be ſubject to pay fuch fines and 
amerciaments as ſhould be aſſeſſed or found due by the homage 
Or jury within the manor : and this deed alſo contained a cove- 


C nant by E. Barwicke that ts he and his heirs and aſſigns, 
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owners of this eſtate, ſhould make default in doing ſuch uit 


and ſervice &c. they ſhould pay 25. 6 d. for every ſuch default. 
The caſe further ſtated that ſeveral other: of the cuſtgmnary 


eſtates in the manor have been ſince enfranchiſed in like manner. 


Ihe ſtile of the courts holden in the manor has always been 
thus, The court - baron of 4. B. eſq. held there on Fe, before 
Oc.“ As well the cuſtomary tenants, as thoſe who have been 


enfranchiſed, have been accuſtomed to attend at ſuch courts, 
and the juries have been compoſed indifferently of ſuch cuſtom- 
ary tenants and owners of ſuch enfranchiſed eſtates, who have 
joined in making amerciaments upon all ſuch owners, as well of 
cuſtomary as enfranchiſed eſtates, as have made default. and 
neglected to appear after notice: but it does not appear by the 
rolls of the manor that ſuch amerciaments have ever been 
affeered. The owners of the enfranciſed eſtates making ſuch 

defaults have been uſually, but not always, amerced in the ſum 
of 24. 6d. each; and the owners of the cuſtomary. eſtates 


26 47. The defendant, at the time of holding the court 


hereafter mentioned, was ſeiſed of 14 acres of land in Neither 
Highfield, parcel of the premiſes comprized i in the deeds of 2d 
October, 18 James 1., and 14 May, iſt Charles iſt. One Thomas 
Fletcher from whom the {aid 14 acres were purchaſed by defendant's 
anceſtor, and who was the owner of the reſidue of the eſtates 
comprized and mentioned in the ſaid deeds, pays the yearly rent 
of 1/. 45. 114. mentioned in the ſaid deeds to the lord of the 
manor; and Fletcher, upon the conveyance of the 14. acres to 
the defendant's anceſtor, reſerved to him a leſs yearly rent in 
reſpect of the premiſes ſo conveyed. It then ſtated that a court 
was held within the manor in June 1788, (after giving the uſual 
notice,) before the plaintiff, and his ſteward ; at which the de- 
fendant was amerced 2s. 6d. by the jury = not appearing to 
perform ſuit and ſervice : the amerciament was figned by the 
twelve jurymen, three of whom were owners of cuſtomary, and 
the others of the enfranchiſed, eſtates. The defendant never re- 
fided within the manor or the Satoh of Halton, but at three miles 
diſtance. Since the defendant's anceſtor became polleſſed of 
this eſtate, which was in 1742, no owner has attended the 
Court, or been amerced for non- attendance, except in one in- 
ſtance, in the year 1786, when the defendant paid an. amercia- 
ment of 25s. 6d. Thomas Fletcher, the owner of the reſidue of 
this eſtate, attended all the courts that have been held ſince the 
year 1742. Before the above enfranchiſement the cuſtomary 


tenants 
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tenants attended theſe courts; and fince that time Barwicke, 1791. 
and all other owners prior to Fletcher, uſually attended, or 
have been occaſionally amereed for non-attendance. "ay * I 
Fitzgerald for the pl iff, in anſwer to the firſt and general L Wwe . 


objection that the defendant was not bound to do ſuit and ſer- 

vice to the Court, ſaid, that though by the firſt deed, 2 Fac. 1. 

taken by itſelf, the defendant's eſtate might be ſaid to have been 

enfranchiſed, yet, by the ſecond, which is to be conſidered 

not only as part of the ſame tranſaction, but as a part of, and 

engrafted on, the firſt deed, ſuit and ſervice were expreſsly re- 

ſerved. Both theſe deeds ought to be conſidered as forming one 

conveyance ; eſpecially as the latter recites that it was part of 

the firſt agreement that the ſuit and ſervice ſhould be reſerved, 

In Co. Litt. 222. b. it is ſaid © if an agreement be made between 

two, that the one ſhall enfeoff the other upon condition in ſurety 

of the payment of certain money, and after the livery is made 

to him and his heirs generally, the eſtate 1s holden by ſome to 

be upon condition, inaſmuch as the intent of the parties was 

not changed at any time, but continued at the time of the 

livery.” But even upon the firſt deed alone, ſuit and ſervice 

were reſerved in law, By the reſervation of the fee-farm rent 

| the lord was entitled to fealty ; and a ſeiſin of fealty is a ſeiſin 

| of all other ſervices. Lit. ſe. 130, 131; 4 Rep. 8., in which 

caſe it was alſo held that *© ſeiſin of the rent” was “ ſeiſin of 
the fealty.” As to the ſecond objection that the Court was not 

properly holden, becauſe not held before the free ſuitors, he 

admitted that the objection might have prevailed if this were 

a court baron, ſtrictly ſo called, but he ſaid that it appeared that 

this was a cuſtomary, and not a copyhold, court ; and that there 

never was a ſufficient number of free ſuitors within this manor 

to conſtitute a court baron. But in a cuſtomary eſtate, like the 
preſent, no free ſuitors are neceſſary; the Court may be held i 
before the Lord himſelf. Scroggs on Courts, 53. And in Co. Lit. " 
58. 4. it is {aid that the lord or his ſteward is the judge of ſuch 1 
a court as this (a). 1 
Lord KENTON, Ch. J. (Ropping Chambre, contra) Notwith- "ol 
ſtanding all the induſtry that has been exerted on chis occaſion, 1 
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(a) 50 other objections, that had | the Court ; and that the amercement was 
been made at the trial, were anſwered in | not affeered: but theſe arguments are here 
the argument; that the defendant did not omitted, becauſe the Court confined their 
live within the bounds of the manor ;/ that opinion in giving judgment to yo principal 

he was not * ſummoned to attend queſtion. 
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I cannot entertain a doubt on the principal queſtion, - which 
was ſettled about five centuries ago by a poſitive act of 
parliament, the ſtatute of quia emptores (a). And the objection 
to the plaintiff's claim, which ariſes on this ſtatute, decides the 
merits of the cauſe, and renders it unneceſſary to conſider the 
other points that were made by the plaintiff's counſel, which 
perhaps on examination would be found equally deſtitute 
of all legal principles. It is ſtated, as the foundation of the 
plaintiff 's demand, that the relation between theſe parties is that 
of lord -and tenant ; as long as that continued, the ſervices 
to be rendered by the latter were to be regulated by the cuſtom 
of the manor ; and among others was that of attending the lord's 
court. Now it is {tated in the caſe that the lord of this manor 
in the reign of James the Firſt by competent deeds of convey- 
ance conveyed the property, of which the defendant is now 
ſeiſed, to the defendant's anceſtar, then a cuſtomary tenant of the 
manor. But it has been ſaid that the old ſervices were reſerved 
by the reſervation of the fee-farm rent: but if the relation of 
lord and tenant abſolutely ceaſed to exift, that rent can no longer 
be conſidered as rent-ſervice, but a rent to be recovered accord- 
ing to the contract between the parties. After the ſtatute of 
quia emptores the lord could not by any deed reſerve the old ſer- 
vices, when he conveyed away the eſtate in reſpect of which 
thoſe ſervices were due; for the tenant muſt hold of the ſupe- 
rior lord. By the conveyance the eſtate was no longer parcel of 
the manor, nor held of the manor ; neither was the defendant's 
anceſtor any longer a tenant of the manor. Therefore on that 
point, on which all the plaintiff's claim is founded, I am ex- 
tremely clear that the defendant was not bound to attend the 
plaintiff's court baron as a tenant of the manor. As to the 
ſecond queſtion : this 1s not ſtated to be a preſcriptive manor, 
to which there are certain preſcriptive incidents, as was done in 
Lord Paget's caſe (0), but it is ſtated in every count in the decla- 
ration to be a common law court baron. And ſuch a court 
can only be held before two free ſuitors at the leaſt : whereas 
this court was holden before the lord and his ſteward. This 
point is ſo well ſettled, that caſes need not be cited to prove it; 
and I will only mention one inſtance, of Rumſey v. Walton, 
which was an action on a judgment alleged to have been reco- 
vered in a court baron; on the trial at the Hereford Summer 
aſſizes 1760, before Foſter J. the plaintiff proved the court to 


(a) 18 Ed, 1. fb. 1. (3) Co. Entr. 118. 
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| have been holden before the ſteward ; on which it was objected 


that ſuch a court could not be legally held without two free 
fuitors; and the judge, being of that opinion, non-ſuited the 
plaintiff, Without however enlarging upon this, or going 
through the other, points that were argued, and which might 
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perhaps be remedied by the plaintiff's framing a new declara- 


tion, I am of opinion that the very foundation of his claim 


totally fails; and that a judgment of non-ſuit ſhould be entered. 


ASHHURST, BULLER, and GRos E, Juſtices, aſſenting, 
Judgment of non-ſuit. 


Dock again} ADDINGTON.. 


O an action of treſpaſs and falſe impriſonment the defend- 

ant, a juſtice of the peace; pleaded the general iſſue, and 
at the trial juſtified under a commitment; which, after ſtating 
that, on a charge made before the defendant that the plaintiff, 
the driver of a hachney coach, had refuſed to go with his coach 
from Kenſington to Hammerſmith, when lawfully required, the 
defendant had convicted him in the penalty of 3os., proceeded 
thus; and whereas the ſaid G. Duck has been demanded by 
me one of the ſaid juſtices immediately to pay the ſaid forfeiture, 
but hath refuſed and neglected fo to do, him therefore ſafely 
keep in your ſaid cuſtody to hard labour for the ſpace of one 
month from the date hereof ; and in the mean time to receive 
the correction of the houſe ;” directed“ to the governor of the 
houſe of correction at Clerkenwell.” And the only queſtion at 
the trial was whether this commitment were warranted by the 
10 Geo. 3. c. 44; if it were, it was admitted that the «defendant 
was entitled to a verdict. By the 9 Arne c. 23. /. 8. a penalty 


of 40. is inflicted on hackney coachmen for taking more than 


the hire, or refuſing to go: by eck. 12. that penalty is to 
be recovered by diſtreſs, by warrant of three commiſhoners of 
hackney coaches, to be fold in ten days, if upon ſeven days 
notice the penalty be not paid without ſuch warrant ; and in 
default of diſtreſs, the offenders neglecting or refuſing to pay are 
to be committed to priſon by three commiſſioners till the pe- 
nalty is paid: And by /e. 49, a penalty of 205. is inflicted on 


any perſon, who drives a coach under licenſe of another, for 


demanding more than his fare, or giving abuſive language, te 
be recovered either before three commiſſioners, or one juſtice of 
| the 


Friday, 
Nov. 13th. 


Under ſtatute 
10 Ges. 3. Co 
44+ /« 7.4 
juſtice of the 
peace after 
convicting a 
hackney 
coachman for 
retuling to 
go with his 
coach may 
immediately 
commit him 
to the houſe 
of correction, 
if he do not 
pay the pe- 
ualty. 


— — Ie * — A * 
fn C — -—_ * 1 — * 
2 - — — — . — 
— — —— —jMP5˖——— — — 8 — * > 


_ — * * 723 v . 


2225 oo "re *- 
— * % 6 
LE — 


1 22 — 


a ps «%% —2 „n.: —>* 4 


2. 21 
——--- —2— T ——„— — 


« = * — 
a A * — — nat 


—— — — 
- © mY 


= — - — ww 
— — — 5 


—— > 


. ——— — 


— — — — — — — — — 
= ” 0 — yp Pet ©; 2 r ͤ ͤ — Sow h ̃ðè . „„ 
_ — j 4 = = s ; — — = — - — — — — 
— — — — 2» XY — aut. 2 = — _ —_— _— — 2 2 —ů 2 
* — —— 1 — — —— — - _ — ws 2 * — — bo — — — — — — — — - —— — = g _ - — — 
y . 
7 - 
= _ a 
= 
* = 
A 4 
1 - 
* 


48 CASES IN MICHAELMAS TERM 


1791. the peace for London, We/iminſier, Middleſex, : or Surrey; and if 
— the party convicted refuſe to pay, he is to be committed to 
Dvcx priſon to hard labour for ſeven days. By the 1 Geo. 1. f. 2. c, 57. 
. 0 Aff |. 2. coachmen who refuſe to go, or exact more than their hare, 
ren. forfeit a ſum not exceeding 37. nor under 105.; to be recovered 
levied, and applied, as is directed by the former act, concerning 

the 40 5. penalty. The 7 Geo. 3. c. 44. / 15. enacts that when 

any perſon is convicted of any offence, mentioned in any law 

relating to the licenſing and regulating of hackney coaches, three 
commiſſioners may either commit him to priſon in like manner 

as by any former act they are authoriſed to do for any time not 
exceeding a month, or by warrant under their hands and ſeals 

may commit him to Bridewell in London, or to ſome other houſe 

of correction, there to be kept to hard labour for any time not 
exceeding one month, and alſo to receive the correction of the 

houſe, if the commiſſioners think fit. The 10 Geo. 3. c. 44-/* 5. 

after reciting the 7 Geo. 3. c. 44, and that doubts had ariſen 
whether the commiſſioners have a power under it to commit 
offenders to priſon immediately upon conviction, © which 


power would be very beneficial in many inſtances to the Public,” 

enacted that three commiſſioners may in all caſes, where by law 
they may commit any offender to Bridewell or any houſe of cor- 
rection, commit him immediately c; there to be kept to hard 
labour for any time not exceeding a month, and alſo to receive 
the correction of the houſe &c: and ed. y. enacts © that all 
the offences mentioned in that, and the recited, acts, may be 
heard and determined, and all and every “ the forfeitures and 
« penalties thereby inflicted, may be recovered and levied, not 
« only by three commiſſioners c. but alſo by any juſtice of the 
e geace where ſuch offence ſhall be committed, by ſuch ways. and 


* means as the penalties and for feitures in the ſaid att, of the gth of 
„Anne, are directed to be levied and recovered,” It was urged by 


the plaintiff's counſel at the trial that this laſt act did not give 
power to a magiſtrate to commit immediately, but only in default 
of diſtreſs, as the commiſſioners might have committed under the 
ſtatute of Anne; but Lord Kenyon ruled otherwiſe, and the. de- 
fendant W e a verdict. 

Wigley having obtained a rule to ſhew cauſe why the verdict 
ſhould not be ſet aſide, on the ground of a miſconſiruftion of | 
the act, 

Mingay now ſhewed cauſe againſt it. 'The 1 im- 
tended to give a co- extenſive juriſdiction to the commultioners 

I and 


—_— 


RE THIRTY:SECOND YEAR OF GEORGE mn. 


and td magiſtrates. It is admitted that the former have the 
Power of committing to priſon immediately, by the 10 Geo. 3. 


. 44: / 5-3 and the ſame power is given to juſtices by the 7th 
FeRtion, which does not ſay that the penalties and forfeitures 


may be recovered before the juſtices by ſuch ways and means 
as the penalties and forfeitures in the act of the gth of Anne are 
directed by' that act to be levied, but by ſuch ways as thoſe for- 
feitures are directed to be levied and recovered; chat is by ſuch 
ways as they may be now recovered ; and this very ſtatute 
10 Geo. 3. expreſsly gave the power of immediate commitment 
for ſuch offences. This is not the firſt time that the powers 
veſted in the commiſſioners have been extended to magiſtrates:; 
for the 4 Geo. 3. c. 36. /. 2., after reciting that inconveniences 


* 
1791. 


— 


Per 
againſt 
Appine- 
ron. 


had ariſen from the juſtices of Kent and Surry not having the 


ſame power to enforce the ſtatutes relating to hackney coaches 
as the commiſſioners, the aldermen of London, and the juſtices 
for Veſiminſter, gave the former the {ame authority within their 
reſpective juriſdictions as the latter had. And the circumſtance 
of the magiſtrates of theſe four diſtricts being omitted in the 
fifth ſection of the 10 Geo. 3. ſhews that the Legiſlature intended 
by the ſubſequent clauſe (ſect. 7.) to give to all juſtices, univer- 
ſally, where the offence ſhould be committed the ſame powers 
as the commiſkoners at preſent have over thoſe offences, and 
not merely thoſe powers which they had under the gth of 
n 

Erftine, and Wigley, in ſupport of the rule, after obſerving 
that this queſtion aroſe on a*ſtarute highly penal, fince the party 
convicted had no opportunity of appealing, or of ſeeking redreſs, 
until he had been impriſoned, and that the conſtruction of it 
ought not to be extended beyond the words, admitted that juſ- 
tices have the power of commitment, but ſaid that it was only 
an the ſame qualified manner that the commiſſioners had under 
the ſtatute 9 Ann., namely, after a warrant of diſtreſs, and no 
goods found to anſwer that diſtreſs, The ſtat. 10 Geo. 3. c. 44. 
after reciting the doubts on the 7 Geo. 3. gave to the commiſſion» 
ers a power of immediate commitment. But that was a new 


Power, of which they were not poſſeſſed before: and it is filent 


A to magiſtrates, from which it is clear that the Legiſlature did 
not mean to confer the ſame power on them as on the commiſſion- 
ers. Then by a ſubſequent ſection all forfeitures and penalties 
may be recovered before the juſtices © by ſuch ways and means 
as the penalties and forfeitures in the gth of Ann are directed 
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to be levied and recovered :” it is not © by ſuch ways and means 
as the penalties of the g Anz may be noe levied and recovered,” 
but © as the penalties in that act are directed to be levied ; that 
is, © by ſuch ways as the penalties are directed to be levied 
and recovered in that act.“ And thoſe penalties and forfeitures 
can only be levied and recovered by diſtreſs, in default of which 
the offender may be committed, not immediately, but after 
ſeven days at the leaſt. According ro the defendant's conſtruc- 


tion of the 10 Geo. 3. c. 44. / 7. not only one word is to be 
ſubſtituted for another * of” for © in,” but another word © now” 


mult alſo be added; neither of which is by any means neceſlary 
to give a certain effect to that clauſe ; and in a penal ſtatute it 
ſeems too much to ſuppoſe that a court of law will add a word 
for the purpoſe of conferring additional and great powers on a 


| ſingle magiſtrate, which are always liable to abuſe, eſpecially 


as the ſtatute may be enforced by thoſe powers which it has 
clearly and unequivocally given. It is only in caſes where a penal 
ſtatute may be otherwiſe rendered nugatory, or eaſily evaded, 
that a court of law can add a word, to prevent a failure of juſtice. 
Had the magiſtrates been totally omitted in this act, there 


might have been ſome colour of argument, that, as this act was 


in parti materid with the former ones, it gave the ſame power to 
the juſtices of the four diſtricts as to the commiſſioners : but they 
are excluded by the former ſection, which ſhews that the 
power ſubſequently given to them was not to be the fame as that 
given to the commiſſioners ; otherwiſe they might all have been 
included in the ſame clauſe. Perhaps the Legiſlature were in- 
fluenced by this conſideration in making a diſtinction in the ju- 
riſdiction of the ſeveral claſſes of judges, that it might be impru- 
dent to truſt a /ingle magi/trate, with the power of immediate 
commitment, though there might be no danger in delegating 


that authority to three commiſſioners. But even it be doubtful 


on the words of the act, the Court ſhould put the moſt mild 
interpretation upon it; fince, whatever conſtruction it may 
receive, it is a penal ſtatute. | 

The Court ſaid that this was a queſtion of ſame difficulty, owing 
to the obſcure manner in which the different acts of parliament 
were penned: but they thought, on conſidering the four ſtatutes 
together, as being made in pari materid, and forming one general 
ſyſtem of law upon this ſubject, that the Legiſlature intended 
to give, and had given, by the ſeventh ſection of the 10 Geo. 3. 
4. 44. the ſame power to the juſtices of immediate commitment 
ö I | | that 


1 


' IN THE THIRTY-SECOND YEAR OF GEORGE 111, 


that was conferred on the commiſſioners by the fifth clauſe of 
that act; and conſequently that the rule for a new trial ſhould 
be diſcharged. | 


Rule diſcharged. 
The KING againſt. * SainsSBURY Eſq. and 
5 Another. 


H E indictment ſtated that on the 4th Sepitmber in the 
27th year of the preſent reign at the borough of Southwark 


in the county of Surry, a general meeting of the juſtices c. of 


the county of Surry, acting in and for the diviſion of the town 
and borough of Southwark, was duly held for the purpoſe of licenſing 
perſons to keep common inns and alehouſes within the ſaid di- 
viſion, according to the form of the ſtatute Sc. That one J. 
Hedger then and there requeſted the ſaid juſtices at ſuch meet- 
ing to grant him a licenſe Cc, in the pariſh of Sf. George in the 
Borough ; that the ſaid juſtices did not then grant him the 
licenſe, but poſtponed the further conſideration of the queſtion 
until the 11th of September, to which day they adjourned that 
meeting; that at the adjourned meeting the ſaid juſtices finally 
refuſed to grant their licenſe to Hedger; that the defendants, 
two juſtices of the peace for the town and borough of South- 
wark, well knowing the premiſes, and having notice of the 
ſaid determination, and that the licenſe had been refuſed tc, 
not having any regard for the laws of this realm, but intending 
to increaſe the number of common inns and alehouſes in the 
ſaid town and borough, in defiance of legal magiſtracy and 
good order and government, afterwards, on the 18th of Seprember 
in the ſame year, with force and arms at Southwark aforeſaid 
unlawfully and wrongfully met together as juſtices of the peace 
for the town and borough of Southwark for the purpoſe of 
granting licenſes to perſons living in the ſaid rown and borough 
Vc, and then and there unlawfully and wrongtully granted their 
licenſe to the ſaid J. Hedger to keep a common alehouſe in the 
ſame houſe for which he had fo requeſted a licenſe to be granted 
to him by the juſtices for the county of Surry, acting in this 
diviſion Cc; in breach and violation of the defendants' duty as 
Juſtices ; in contempt of the king, and his laws; againſt the 
form of the ſtatute Nc; and againſt the peace &c. 
Ihe defendants pleaded the general iſſue; and on the trial 
the jury found a ſpecial verdict, in ſubſtance as follows; 

After 
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1791. 
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Ducx 
againſt 
Abbix a- 
TON, 


Saturday, 
Nov. 19th. 


By charter 
the mayor 
and ſome of 
the aldermen 
of London 
have juriſ- 
diction in 
Southwark- 
but as the 
charter con- 
talas no now? 
intromittant 
clauſe as to 


the juſtices of 
the county of 


Surry, the 
latter have a 
concurrent 
juriſdiction 
with the for- 
mer. Where 
two ſets of 
magiſtrates 
have a con- 
current juriſ- 
diction, and 
one appoints 
a meeting 

to grant ale 
licenſes, their 
juriſdiction 
attaches, ſo 
as to exclude 
the others 
appointing a 
{ſubſequent 
meeting; but 
they may all 
meet together 
on the firſt 
day. But if, 
after ſuch ap- 
pointment, 
che other ſet 
of magiſ- 
ſtrates meet 
on a ſuble- 
quent day 
and grant 

0. herlicenſes, 
their pro- 
ceeding is 
illegal, and 
the ſubject of 
an indict- 
ment. 
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1791. After ſtating that the corporation of London were a corporation 
> by preſcription, it ſet forth three ſeveral charters; 1 Ed. 3.; 
The Kine 23 Hen. 6.; and 4 Edw. 6. by which (inter alia) the mayor, re- 
THE. corder, and ſuch of the aldermen of the city as have paſſed the 
r. chair, are appointed juſtices of the peace for the town and borough 
of Southwark : but neither of thoſe charters contained a non- 
intromittant clauſe as to the juſtices for the county of Surry. 
'That the mayor and aldermen of the city who have borne the 
office of mayor, and the recorder for the time being, have been 
uſed and accuſtomed to hold ſeſſions of the peace within and 
for the town and borough of Southwark four times in every 
year ; and for forty years and upwards have licenſed perſons 
to keep alehouſes in the ſaid town and borough ; but they have 
not been accuſtomed to act as juſtices of the peace there in 
any other manner. That the town and borough of Southwark 
is within the county of Surry, and the juſtices appointed for the 
county have been accuſtomed to act in Southwark, and to licenſe 
perſons to keep alehouſes therein. That the general quarter 
ſeſſions have been uſually holden once in every year within the 
borough, and the three other ſeſſions in other different places in 
the county. The verdict then ſtated that A. B. C. D. &c. (the 
juſtices for the county mentioned in the indictment) were on the 
4th and 11th of September 1787 juſtices of the county of Surry, 
and acting in and for that diviſion in which Southwark lies. That 
certain juſtices of the county, acting in and for the diviſion in 
which Southwark lies, on the 15th of Auguſt 1787 iſſued their 
warrant under their hands and ſeals, and thereby appointed a 
general meeting of the juſtices of the county, acting in and 
for the ſaid diviſion to be holden on the 4th September then next 
following, at a certain place therein mentioned, for the purpoſe 
of licenſing perſons to keep common inns and alehouſes within 
the ſaid diviſion ; and that in purſuance of ſuch warrant the 
ſaid general meeting in the ſaid indictment mentioned was held 
on the ſaid 4th of September by and before A. B., C. D., &c. 
That at that meeting F. Hedger applied to thoſe juſtices for a 
_ * Hcenſe, who did not grant it, but poſtponed the further con- 
| ſideration of it till the 11th of September, to which day that 
Nj meeting was adjourned. That at the adjourned meeting held 
al Nc. thoſe juſtices refuſed to grant a licenſe to F. Hedger. That 
| 
| 
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on the 25th of Auguft 1787 the defendants, then being the 
mayor, and alderman of the city of London who had paſſed the 
chair, iſſued their warrant for holding a general meeting of the 
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juſtices in and for the town and borough of Southwark on the 
14th of September then next at a certain place within the borough 
for the purpoſe of granting licenſes &c.; in purſuance of which 
a meeting was held by the defendants on that day, which was 
adjourned to the 18th of September, when they granted a licenſe 
to Hedger. That at this adjourned meeting, and before the de- 
fendants licenſed Hedger, they had notice of the general meering 
held by the juſtices of the county, and of their having refuſed 
to grant a licenſe to Hedger, But whether Oc. 

Shepherd, on the part of the proſecution, contended that 
under 26 Geo. 3. c. 31. / 4. there could be but one legal meet- 
ing of the juſtices, unleſs by adjournment, in any particular 
diviſion for the purpoſe of granting licenſes ; and therefore un- 
leſs the defendants could eſtabliſh an excluſive juriſdiction in 
the city of London to that purpoſe, and ſhew that the county 
magiſtrates had no right to convene any meeting at all, they 
muſt fail, in as much as the county magiſtrates had firſt given 
notice of the meeting to be held, and the ſubſequent meeting 
of the city magiſtrates was not an adjournment of the other. 
The ſtatute in queſtion enacts © that no licenſe ſhall be granted 
but on the iſt September yearly, or within twenty days after; 
and that ſuch licenſe ſhall be made for one year only to com- 
“ mence on the 29th of the ſaid September; and that the day 
and place for granting ſuch licenſes ſhall be appointed by two 
« or more of the juſtices acting for the diviſion by a warrant 
„under their hands and ſeals, at leaſt ten days before ſuch 
« meeting, directed to the high conſtable of the ſaid diviſion, 
« requiring him to order his petty conſtables Sc, to give notice 
to the ſeveral inn-keepers and alehouſe-keepers within their 
* reſpective conſtablewicks of the day and place of ſuch meeting; 


and all licenſes granted at any other time or place ſhall be 


“null and void to all intents and purpoſes whatſoever.” The 
Court have already decided in The King v. Holland and Forſter 
(a), and The King v. Filewood (b), that the ſubſequent granting 
of a licenſe by magiſtrates, after the general meeting had refuſed 
one, was the ſubject matter of a criminal information: and 
therefore as the act is illegal, an indid ment neceſſarily lies, 


though no corrupt motive be imputed in the preſent caſe. Now 
it cannot be diſputed that the county magiſtrates had a right to 
convene the meeting for the purpoſe of granting licenſes: Their 
commiſſion extends over the whole county; and though the de- 
1 (a) Ante, 1 vol. 692. (5) 1tid. 
Vorl. IV. 6A fendants 
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1791. fendants may alſo have juriſdiction over the borough of South- 


— dvar by charter, yet as their charter contains no non-intromittant 
The king 


clauſe, it is clear that the juriſdiction of the county juſtices is 


Saix5BYkY- not excluded. Blankley v. Winſtanley (a). The utmoſt therefore 
.the defendants could claim was a concurrent juriſdiction with 
the county juſtices, which would have authoriſed them to 


attend the general meeting purſuant to the firſt notice, but 
will not warrant them in holding a ſeparate meeting of their 
own, ſubſequent to the other. If it were otherwiſe, the different 
magiſtrates would be ever running a race againſt each other 
in the granting of licenſes, from which great miſchiefs would 
enſue to the Public. He alſo took another objection, that 
it did not appear that the defendants had ever acted before in 
the diviſion in any other reſpect than that of granting licenſes ; 


and the ſtatute requires an acting diſtin from and independent 


of the act of granting licenſes. But 

The Court {aid there was no weight in that objection. 

Garrow, on the' part of the city of London, declined entering 
into the general queſtion of juriſdiction, alleging as a reaſon 
ſome particular objections to the manner in which the ſpecial 
verdict had been drawn up out of Court, and reli: on ſeveral 
Formal objections. 1ſt. The indictment only alleges that a 
general meeting of the county juſtices acting in and tor che di- 
viſion was duly held Wc ; whereas it ought to have charged in 
what manner the meeting was held, that the Court might judge 
whether it were duly holden. Nor 1s this general charge cured 
by the finding, which is alſo defective, for the ſpecial verdict 


only ſtates that on the 4th September We. the juſtices iſſued 


their warrant under their hands and ſeals, and thereby appointed 
a general meeting of the juſtices Sc. to be holden on the 14th 


"September c; for the purpoſe of licenſing Cc; and it is not 


found, as the act directs, that that warrant was iſſued at leaſt 
ten days before &c. to the high conſtable, requiring. him to 
order his petty conſtables c. to give notice to the ſeveral inn- 
keepers ; and this being a ſpecial verdict nothing can be ſupplied 
by intendment. And therefore even if the general allegation 
were ſufficient in the indictment, yet the whole of the facts 


ought to have been found, which were neceſſary to warrant 


it. In R. v. Croke (b) where a power was given by act of 


parliament to the juſtices of Surry at their quarter {eſlions 
(a) Ante 3 vol. 279. (b) Cowp. 26. 


2 upon 
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upon the application of the mayor aldermen and common coun- 
cil of London in common council aſſembled to iſſue a precept 
to the ſheriff, to ſummon a jury to aſſeſs the value of ſuch lands 
as the mayor, aldcrmen c. ſhould adjudge neceſſary to be 
purchaſed for the purpoſes of the act; and the act required that 
notice in writing ſhould be previouſly given to the perſons in- 
:tereſted at leaſt fourteen days before, and left at their dwelling 
houſes or uſual places of abode Vc; and the Seſſions had there- 
-upon made an order for the valuation of an eſtate in which 
the defendant was intereſted, but had neglected to ſtate ſpecially 
that a notice had been given to him in writing Tc. according to 
the requiſites of the act, but merely alleged that upon proof 
of due notice Sc. this Court were clearly of opinion that this 
was bad, and quaſhed the order, ſaying that the notice ought 
to have been fully ſet out and preciſely purſued, and that the 
defect was not cured by appearance. 2d. The indictment ſtates 
that a meeting of the juſtices, acting in and for the diviſion of 
the town and borough of Southwark, © was held &c: but that is 
not found by the verdict; which ſtates that a meeting was held 
by the juſtices of the county of Surry, acting in and for that 
diviſion in which Southwark lies.” The jury therefore have not 
found that there is ſuch a diviſion as that of the toten and borough 
of Southwark; and in point of fact Southwark is within the di- 
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againſt 
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viſion of the Half Hundred of Eaft Brixton, Non cunſlat there- 


fore upon this record but that the meeting held by the Surry 
juſtices for the diviſion in which Southwark is locally ſituate was 
a meeting for the reſt of the diviſion excluding Southwark ; and 
if ſo, the defendants were juſtified in holding their meeting in 
Southwark, zd. The act done by the defendants, no corruption 
being imputed to them, is not indictable; in the caſes cited 
corruption was the principal ground of the charge. And even, 
ſuppoſing the act done by them were void, that would not make 
it the ſubject matter of an indictment, 
Lord Kenyon Ch. J. Conſidering who are the litigating 
parties upon this record, it is impoſlible to ſuppoſe that the pro- 
ſecution was inſtituted for any other purpoſe than that of 
ſettling the limits of this juriſdiction. And therefore, without 
giving any opinion upon the formal objections which have been 
-raiſed, and which may be.argued again if the parties deſire it, 
we ought to take the firſt opportunity of ſettling the real queſtion 
in the caſe, which is in whom is veſted the juriſdiction of 
granting ale licenſes, and of doing other magiſterial acts within 
| this 
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1791. this diſtrict. And that point, though it is of great importance 
—— to the Public, is involved in no difficulty whatever, That the 

mY mo © king may grant a commiſſion of the peace for a county, and 

SaissnbarH. that the juriſdiction of ſuch juſtices. may pervade the whole 

county, cannot be doubted. Neither can it be diſputed that he 
may grant commiſſions of the peace for any particular diſtri 
in the county, and that that ſubdiviſion may have juſtices of 
its own, excluſive of the juriſdiction of the juſtices of the county 
at large: but the latter can only be effected by a non-intromit- 
tant clauſe, prohibiting the county juſtices from interfering in 
that diſtrict. This doctrine was fully recogniſed in Talbot v. 
Hubble, 2 Str. 1154.; from a manuſcript note of which it ap- 
pears that it was there taken as a datum that the juſtices of the 
county would be excluded, if there were a non-intromittant 
clauſe in the charter granted to the ſmaller diſtrict, but not 
otherwiſe. In one of the charters granted to the city of London 
there is an expreſs power conſtituting the mayor and certain of 
rhe aldermen juſtices of the borough of Southwark ;' they are 
therefore charter juſtices of that diſtrict; and that juriſdiction 
has never (I believe) been doubted. But another queſtion has 
ariſen, and which 1s proper ſhould be ſettled, whether it be legal 
(for whether it be decent or decorous no perſon can doubt) for PY 
two different ſets of magiſtrates, having a concurrent juriſdiction, pl 
to run a race in the exerciſe of any part of their juriſdiction. 
It is of infinite importance to the Fublic that the acts of ma- 
giſtrates ſhould not only be ſubſtantially good, but alſo that 
they {hould be decorous. The facts in this caſe are ſhortly 
theſe ; ſome of the juſtices for the county of Surry, having be- 
fore them the ſtatute of 26 Geo. 2., and knowing that the 
licenſes ought to be granted on a certain day and time, appoint- 
ed a day, the 4th of September, for licenſing ale-houſes in this 
diviſion, on which day they accordingly held their meeting; 
and certain of the magiſtrates of the city of London, who in 
general are competent to this purpoſe, appointed another meeting 
on a ſubſequent day. But the juriſdiction of the juſtices who 
had appointed the firſt meeting had attached before this time; 
nor indeed ſo as to exclude the city juſtices from acting at the 
firſt meeting for they might all have ated together; but 
it excluded the city juſtices of their juriſdiction. to act on the 
ſubſequent day. On the general queſtion therefore I am clearly 
of opinion that the Surry juſtices and the magiſtrates for the 
city have a co-ordinate juriſdiction within this diſtrict; and that 
7665 1 . the 
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the meeting of the city juſtices in this caſe was illegal, the ju- 


riſdiction of the other magiſtrates having firſt attached. But, 


as to the queſtions of form, if the city of London are ſerious in 
relying on them, I ſhall require further time before I deliver 
my opinion upon them. 
 A$SHHURST, J. There being no words of excluſion in the 
city charters, it follows as a conſequence that the juſtices of the 
county have a concurrent juriſdiction in the borough of South- 
warb: If ſo, it alſo follows that the juriſdiction of holding the 
meeting directed by the 26 Geo. 2. attached in thoſe magiſtrates 
who firſt gave notice of the meeting ; and it was a breach of 
the law in the other magiſtrates to attempt to wreſt this juriſ- 
diction out of their hands ; for what the law ſays ſhall not be 
done it becomes illegal to do, and is therefore the ſubject matter 
of an indictment, without the addition of any corrupt motives. 
And though the want of corruption may be an anſwer to an ap- 
plication for an information, which is made to the extraordinary 
juriſdiction of the Court, yet it is no anſwer to an indictment, 
where the judges are bound by the ſtrict rule of law. 

BULLER, J. Declared himſelf of the ſame opinion; and he, 
and Mr. Juſtice Aſoburſt, ſeemed to incline againſt the formal 
objections. 

GRos E J. declined giving any opinion, not vadon in court 


when the caſe was argued. 
The Recorder of London then ſaid that, as the Court had as 


livered their opinion upon the principal queſtion, the city would 


not trouble them with any further n upon the objections 

of form; on which 
The Court gave . 

| Judgment for the Crown. + 


The King againſf HoL LAND. 


N information had been filed by the Attorney-General 

A. againſt the defendant for offences committed in India; 
the trial for which is particularly provided for by the 24 Geo. 3. 
c. 25. amended by 26 Geo. 3. c. 57. The defendant demurred 
to this information : And the Attorney-General obtained a rule to 


ſhew cauſe why the information ſhould not be eee: in certain 


iculars 
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 Ertſkine, Boxer, and Anſtruther, ſhewed cauſe againſt the rule; 
contending that the Attorney-General ought to be driven to file 
a new information; and that no power was given by the 
act to enable the court of King's Bench, after a demurrer, 


to amend the information. They relied chiefly on the 22d and 
24th ſections of the latter ſtatute; By the 1ſt of which the 


| defendant is precluded from taking any advantage of a defect in 


the proceedings in arreſt of judgment; and the latter only pro- 
vides for the caſe where his demurrer 1s over-ruled in the 
King's Bench. From thence they implied an intention in the 


Legiſlature that, inaſmuch as they deprived the party of the 


common right of the ſubjet to arreſt an illegal judg- 
ment, which would be final on that information, if his de- 
murrer, which they did allow to him, prevailed, it ſhould be 
equally final on the ſame proceeding. And as the defendant 
may demur in this caſe, without confeſſing or avoiding 
the fact, the Legiſlature intended that ſuch a queſtion as the 
preſent” ſhould be diſcuſſed on the demurrer, and not on a 
motion. If this were not ſo, it was nugatory to allow the 
party the privilege of demurring ; for if upon every demurrer the 
Attorney-General were to be at liberty to amend, the party would 
only be aſſiſting him to draw a ſufficient information againſt 
himſelf, or ſuffer himſelf at once to be tried on an inſufficient 
one. And beſides this is particularly hard againſt the bail, who 
are thereby made to become reſponſible for the defendant's ap- 
pearance to a charge entirely different from that for which 
they originally engaged. 

The Attorney-General, - contra, was ſtopped by the Court. 

Lord KE x VON, Ch. J. If amendment after amendment were to 
be applied for to harraſs the defendant, perhaps the Court would 
refuſe to lend their aid any longer: but this is an application in 
the ordinary courſe of juſtice. The act of parliament on which 
theſe proceedings are founded is indeed introductory of ſome- 
thing novel in the progreſs, of them; but, as far as this infor- 
mation has already proceeded, there is nothing to diſtinguiſh it 
from other informations. At preſent the information has gone 
on in the common courſe ; and therefore we may fairly try the 
propriery of this application by the common rules of practice on 
the like proceedings. Now amendments upon informations are. 


ſo much a matter of courſe that they are even made on an appli- 


cation to the judges at chambers, With reſpect to the amend- 


ments propoſed altering che nature of the undertaking of the bail; 
TIT 8 . the 
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the ſame objection would equally apply toamendments in all other 


informations. But it1s ſaid that they ought not to be allowed here, 


becauſe the Legiſlature, having precluded the defendant from mov- 


ing in arreſt of judgment for any defect in the proceedings, and 


Having only provided for the caſe of his demurrer being over-ruled, 
could not have intended that his demurrer ſhould. be inconclu- 


ve, if it prevailed. We cannot here examine the hardſhip of 


ſuch a provifion : but let it always be remembered that the de- 
fendant has alſo an extraordinary indulgence. granted to him; 
For he is not concluded by a bad demurrer, but may after- 
wards be tried on the merits. But at all events it is right that 
the nature of the offence ſhould be made to appear clearly and 
legally . upon the record to the judges who are to try it ; and 
I am clearly of opinion that this amendment is abſolutely of 
courſe. 

Per Curiam. F | 
Rule abſolute (a). 


(a) The 23d ſect. of the 26 Geo. 3. pro- | ** titled upon any other information of a 
vides expreſsly that nothing in that or the | « like nature depending in the ſaid court 
e recited act contained ſhall extend or be] of King's Bench before iſſue in fact joined 
*< conſtrued to extend to deprive the proſe- | therein; nor to prevent or reſtrict the ſaid 
* cutor of ſuch information or the defendant f court of King's Bench from exercifing 
ce thereto of any right, liberty, benefit, or“ any ſuch power or authority as would or 
e advantage, to which by the law of the | might have been legally exerciſed by it in 
4 land or the rules of practice of the | ©* the matter of any ſuch information before 
Court of King's Bench ſuch proſecutor | * jiſſue in fact joined therein 6c.” 
<4 or defendant is or might haye been en- 


Evans yui tam again STEVENS. 
HIS was a gui tam action brought by the plaintiff, who 
ſued as well for the treaſurer of the Egftern diviſion of the 
county of Safſex as for himſelf, to recover a penalty againſt the 
defendant under the 22 Geo. 3. c. 41. for having voted for 
members to ſerve in parliament for the town and port of Seaford 
at the laſt general election, being diſqualified as an exciſe officer. 
At the trial before Wilſon, J. at the laſt aſſizes for Sy/zx two ob- 


jections were made. 1ſt. That the defendant did not come 


under the deſcription of an exciſe-officer intended to be diſqua- 
lifed by the act in queſtion, inaſmuch as his appointment was 
only temporary; and i for other cauſes, which it is not material 


which the magiſtrates act under one a commiſſon, but for the convenience of the county adjourn the 
EW ſeſlons from one part of it to another, and appoint a ſeparate treaſurer for each, 
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to enlarge upon, as the Court thought it Anden to 
enter upon them, and deſired the counſel to confine their argu- 
ment to the, ſecond objection; that this action ought to have 
been brought in the name of the treaſurer of the [county | 
at large, and not the treaſurer of the Eaſtern diuiſion in particular; 
no ſuch diviſion of this county being known to the law. As to 
this point it appeared in evidence that there always had been 
two perſons appointed to the office of treaſurer of the county, 
one ſpecifically for the Eaſtern, (within which Seaford was 
locally ſituated), and the other for the Weſtern, diviſion, by ſe- 
parate appointments. But there was but one commiſſion of the 
peace for the county; though the magiſtrates who lived 
in one of the diviſions firſt held the quarter ſeſſions in that 
diviſion, and then. adjourned it to the other diviſion, where 
another ſet of magiſtrates and a different grand and petit jury 
attended in the ſame manner, and the ſeveral treaſurers received 
their reſpective appointments from theſe different ſets of magi- 
ſtrates. The learned judge upon the evidence directed a ver- 
dict for the plaintiff: but gave the defendant leave to move this 
court to enter a nonſuit, if they ſhould be of a different opi- 
nion. A rule ni/i having been obtained for that purpoſe, _.. 
Bona, Serj. Palmer, and Wood, now ſhewed cauſe ; contending” 
chat by the words of the act, directing a moiety of the penalty 
to be paid into the hands of the treaſurer of the county, riding, 
or diviſion, within which the offence ſhall have been committed,” 
the term © divifion” was intended to be uſed in it's popular and 
not in its legal ſenſe ; and referred to every county, where a diſ- 
_ rin& treaſurer was in fa# appointed for the ſeparate diviſions | 
thereof. Here evidence was given not only that the county of 
Suſſex was ſo divided at the time of paſſing the act, but that ſuch 
diviſion had been well known and recognized as far back as any 
evidence reached. The county of Kent is divided in a ſimilar 
manner, and it is notorious that it is ſo divided. There is no 
reaſon for ſuppoſing that the Legiſlature did not mean to apply 
the word * diviſion” as well to theſe two counties as to the 
county of Lincoln. And indeed there is an inſtance of the 
diviſions of Kent having been recognized by the Legiſlature in 
an act of the 9 Geo. 2. c. 12. entitled “ an act to enable the 

juſtices of the peace acting for the Weſtern divi/ion of the 
county of Kent to purchaſe a convenient piece of ground for 
« building a gaol for the ſaid county, and for empowering the 
aid juſtices to apply part of the county ſtock of the ſaid divijion 
3 | | | towards 
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towards the ſame.” -"There's 1s another general act, in whith the 
Legiſlature have uſed the term diviſion in the ſame popular ſenſe, 
and which ſeems particularly to refer to ſuch a caſe as this, 

where ſeparate treaſurers are appointed for the ſeparate diviſions; 
and that is the 12 Geo. 2. c. 29. an act for the more eaſy aſſeſſing 
collecting and levying of county rates. The firſt ſection directs 

the money aſſeſſed to be collected by the high conſtable of the 

reſpective hundreds and divi/ions ; by the ſecond ſection the over- 
ſeers of the poor are directed to pay out of the money raiſed for 
the poor ſo much to the high conſtables of the reſpective hun- 
dreds or diviſions of | the ſaid counties; and by the ſixth ſection 
the high conſtables are directed to pay the money over to the 
| perſon or perſons © (being reſident in any ſuch county, riding, 
« divifion, city, liberty, or place where ſuch rates ſhall be re- 
« ſpectively made) whom the faid juſtices ſhall at their reſpec- 
tive quarter ſeſſions appoint to be treaſurer or treaſurers” Vc. 
Now as under that act the money could only be paid into the 
hands of the treaſurer of the particutar diviſion for which he was 
appointed, ſo, by a parity of reaſoning, the Legiſlature muſt 
have intended the moiety of the penalty in queſtion to go to the 
treaſurer of that particular diviſion, for which he was appcinted, 
within which the offence was committed, and who would have 


been alone entitled to receive the penalty. And the perſon who 


was entitled to receive it is the perſon who ſhould ſue for it. 
The declaration could not be drawn in any other way than it is, 


ſo as to be adapted to the truth of the caſe; for, if the plain- 
tiff had declared for the joint treaſurer of = county as well as 
for himſelf, the anſwer would be, there is no ſuch officer ; and 
upon production of the ſeparate and diſtinct appointments to 
each of the two treaſurers, the plaintiff muſt have been non- 


ſuited. So alſo if he had ſued in the name of the treaſurer of 


the county; there never having been ſuch an officer appointed. 
The former caſe of Evans gu! tam v. Stevens (a) only decided 
that the treaſurer of a particular diſtrict, like Seaford, was not ſuch 
a treaſurer as was intended by the act, but did not decide that 
a treaſurer could not be appointed for a diviſion of a county 
which has always exiſted in fact. If indeed there had been a 
joint appointment for the whole to two, and merely for their 
own convenience they had ſeparated their diviſions, chis declara- 
| tion would be bad; but the Fact is otherwiſe. 

Ka ag and Adam, . were ſtopped by the Court. 
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R (a) Ante 224. 
Vor. IV. 6C 


461 


1791. 


— 


Evans 
gut tam 
avainſt 


GTEVENSe 


— * 
- 0 * 
— 4 * 
5 
= © 
<6 
_ 
* 
>» 
— 
= — 
* 2 
— — 2 . — - = <> _ — Ws 
— — 3 oy 9 — I — — I — — * — - — 2 
— —— — — — — — — 2 2 
. 
* Pa — — _ — ho 
— 2 — — — 2 = 2 — 
— — — * = - 
= ” wh + LY * * — > AS n= * 
X., : — * — — Fe _ RT * — W — — - — o * 
1 — — — — — 6 
= — 2 
— . 1 
1 — — * 28 — - - . a . * * - - — — p4 = 
= _ — 2 by 2 — = 
— — — 
* by — — * 2 * — 
- _- A 7 +45 2 * _ * — 2 
— * "4 * — — 


— —— CI. 
— —— — 
— 


WK 
* 


rr ** ” 
9 124 3 - IS 
= 
2 — 2e * — — 
3 | : 
T — du 
l * 


. 


4791. | 


— 


Eva vs 
' Qui tan 


a gαjà]u 


SrukExs. 


CASES IN MIC HAELMAS TERM 

Lord KEN VON, Ch. J. We are called upon to review a very 
late deciſion upon the ſame ſubject, and between the ſame parties; 
and if it were wrong, to be ſure we ought to take this opportunity 
of correcting it: but I confeſs, that, on re-confidering the quet- 
tion, Jam very well ſatisfied with that determination. The 
argument from the act of parliament, reſpecting the county of 
Kent, only proves that, where the Legiſlature choſe to uſe a 
word according to its popular ſenſe in a particular. county, they 
ſaid that it ſhould have that effect: but where legal words are 
uſed, having legal ideas annexed to them, and there is nothing 


either in the reaſon of the thing, or in the context of the ſtatute, 


to ſhew that the Legiſlature uſed them in a different ſenſe, they 
muſt receive a legal conſtruction. The act of parliament (a), 
on which this action is brought, directs that a moiety of the 
penalty ſhall be paid into the hands of the treaſurer of the county, 
riding, or diviſion, where the offence is committed, And the 


queſtion is whether the laſt of theſe words, thus arranged to- 
gether, ſhall apply to a. diviſion not known in the law, but 


capriciouſly adopted in particular counties. There are legal di- 
viſions, which fatisfy, and directly apply to, each of theſe 
words: county applies to every county in the kingdom, except 
two; Riding to Yorkſhire; and Di viſion to Lincolnſhire, where 
there are three diviſions, and three ſeparate commiſſions of the 
peace, three quarter ſeſſions, and three diſtint rates. The 
ſtatute 43 Els. c. 2. /. 14. enables the juſtices at their ſeſſions 
to appoint one or two treaſurers within their reſpective juriſdic- 
tions; but, if for better collecting the rates they appoint two, ſtill 
they make but one officer for the whole diſtrict, and not one for a 
moiety of ſuch diſtrict. So in the caſe (5) reſpecting the ſub- 
diviſion of a pariſh where particular overſeers act for their 
-own convenience in particular diſtricts in the pariſh, they are 
overſeers for the whole pariſh, and the money collected by each 
conſtitutes one joint fund for the whole. The ſuppoſed difficulty 
therefore in this caſe that no action could be brought by the 
treaſurer of the county, (though, if ſuch difficulty did ariſe 
from the improper appointment of the juſtices, we perhaps could 
not remedy it) is removed. But it is ſaid that the ſame perſon, 
who is appointed to receive the county rates in this particular 
diſtrict is to receive the moiety of this penalty: when the rates 
are collected by the treaſurers for the Eaſtern and Weſtern 
diviſions of this county, they make one aggregate fund for the 


(a) 22 Geo. 3. . 41. J 1. 
4 


(3) R. v. Newell, ante 266. | 
| whole 


( 


\ 
\ 
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whole county; and theſe two perſons, though appointed treaſurers 
for different diſtricts, make in law but one treaſurer for the whole 
county. 

 ASHHURST, Bur ER, and GROSE, Juſtices, concurred; 4 
BvuLLER, J. added that the argument, that the perſon, who 
is to receive ought to ſue, is not well founded; for both ought 
to ſue, though one may receive: perhaps a receipt by either 
would be ſufficient. 

Rule abſolute. 


Hor k INS againſt WALL ER. 


HIS was a queſtion on the annuity act (a). The annuity 


was granted in 1777, and the judgment was entered up 


before the annuity act was paſſed, but not till after the firſt day 
of the ſeſſions. There was a memorial of the bond and judg- 


ment, but not of the warrant of attorney; for which defect a 


rule was obtained, calling on the plaintiff to ſhew cauſe why the 
judgment ſhould not be ſet aſide; againſt which 

F. Heywood now ſhewed cauſe, on an affidavit ſtating that the 
plaintiff never had the warrant of attorney in his poſſeſſion; 
and that it was originally delivered to the defendant's attorney 


who had ſince abſconded. He alſo contended that a warrant of 


attorney to enter up a judgment was not an inſtrument to be 
inſerted in the memorial, within the meaning of the act; for 
that the judgment was the operating inſtrument, the warrant of 
attorney being merely the authority for entering up the judg- 
ment; after which it was funfus officio. That the act required 
the ſeveral deeds, by which an annuity is granted, to be en- 
rolled for the purpoſe of conveying information to the Public of 
the real tranſaction between the parties: but that a warrant of 
attorney, from the very nature of it, could convey no informa- 
tion whatever. He alſo obſerved that this annuity was granted 
before the act paſſed. 

Ruffell, in ſupport of the rule, ſaid chat the words of che act 
were general, requiring all deeds, inſtruments Vc, by which 
any annuity is granted, to be inſerted in the memorial; and 
that there was no reaſon to except ſo important an ant 
as the warrant of attorney, which was the foundation of the 
FO That this tranſaction muſt be conſidered as ſub- 


(a) 17 Geo. 3. c. 26. 
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Sgwent to che paſſing of the annuity at, which had relation 
to che "firſt day of the ſeſſions. And, in anſwer to the fact 


now ſworn to that the defendant's attorney had the warrant of 


attorney, that the plaintiff himſelf ſhould have taken care to in- 
ſert che warrant of attorney in the memorial, for his own ſe- 
curity; and, not having ſo done, that he ought to ſuffer for his 
own neglect. | 45701 

Lord Kenyon, Ch. k If it had appeared that the warrant 
of attorney had been loſt before the enregiſtering of the me- 
morial, it might have varied the caſe: but here that is not 
ſhewn, and therefore it ought to have been regiſtered. For the 
meaning of the Legiſlature was that every inſtrument, by which 
an annuity is ſecured, ſhould be inſerted in the memorial. 
The words of the act are * deed, bond, inſtrument, or other 
aſſurance ;” and it is impoſſible to ſay that a warrant of attorney 
does not fall within one of theſe. 

BULLER, J. The warrant of attorney muſt have exiſted at 
firſt, and then 1t was incumbent on the plaintiff to inroll it : 
it's being loſt ſince that time is no anſwer to this act of par- 


liament. f N 
Per Curiam. | Rule abfolute. 


_ Jonss on the Demile of Guiyrivns againſt 


> Maxrssy. 


N the trial of this ejectment before HEATH, J., at the 
laſt Shrewſbury aſſizes, it was admitted that the defendant 
was tenant from year to year to the leſſor of the plaintiff, and 


the only queſtion ' was whether the defendant had been ſerved 


with due notice to quit. It appeared that the notice had been 
ſerved on the defendants' maid ſervant at his houſe, which was 


not fituated upon) the demiſed premiſes, and the contents ex- 
plained to her at the time: but there was no evidence that it 


ever came to the defendant's hands, except as above. As this 
notice was to determine an intereſt in lands, it was objected 
that it was not ſufficient ; and the learned judge non-ſuited the 
plaintiff, giving him leave to move to ſet aſide the non-ſuit, and 
to enter a verdict for him, if this Coupe ſhould be of nn 


that the notice was ſufficient. 


A rule niſi having been obtained for chai bl by Bower, 
I 


, 
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Plumer ſhewed cauſe, contending that as the plaintiff was not 
entitled to turn the tenant out of poſſeſſion without giving him 
ſix months previous notice, the . onus probandi neceſſarily lay 
upon the former; and that it was not reaſonable to call 
upon the tenant to prove a negative, merely upon evidence 
that ſome other perſon had been ſerved with it at his houſe ; 
eſpecially as in this caſe the ſervice was at a houſe off the pre- 
| miſſes. This is analogous to ſervice of a declaration in eject- 
ment, which muſt be either on the tenant himſelf, or on the 
wife or ſervant on the premiſes; but even the latter is not ſuffi- 
cient, unleſs there be alſo an acknowledgment by the tenant that 
he has received it. Bull. N. P. 95. Perhaps if it had been 
proved that the tenant had kept out of the way to avoid being 
ſerved, the jury might have implied notice from the ſervice in 


queſtion: but that was not the fact. The landlord might have 


ſubpœnaed the ſervant, who would have been able to have ſworn 

poſitively to the notice to the defendant, if it had really been 

given; and therefore the difficulty ariſes from his own — 
Bower, contra, was ſtopped by the Court. 


Lord KENYON, Ch. J. This is different from the caſes of per- 
( ſonal proceſs : but even in the caſe alluded to of ſervice on the 


} wife, I do not know that it is confined to a ſervice on her on 
the premiſes ; I believe that if it be ſerved on her in the houſe, 
it is ſufficient. But in every caſe of the ſervice of a notice, 


leaving it at the dwelling houſe of the party has always been 


deemed ſufficient. So wherever 'the Legiſlature has enacted 
that, before a party ſhall be affected by any act, notice ſhall be 
given to him, leaving that notice at his houſe is ſufficient. So 
alſo in the caſe of an attorney's bill, or notice of a declaration 
being filed. And indeed in ſome inſtances of proceſs, leaving 


it at the houſe is ſufficient ; as a ſabpæna out of the Court of 


Chancery, or a quo minus out of the Exchequer. In general, 
the difference is between proceſs to bring the party into con- 
tempt, and a notice of this kind; the former of which only 
need be perſonally ſerved on him. 

BULLER, J. Ex concefſis perſonal ſervice is not neceſlary in 
all caſes. Then what were the facts of this caſe ; it was proved 
that this notice was delivered to the tenant's ſervant at the 
dwelling houſe of the tenant, and its contents were explained at 
the time; and that ſervant, who was in the power of the de- 
fendant, was not called to prove that ſhe did not communi- 
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cate the notice to her maſter; this was ample evidence on 
which the jury would have preſumed that the notice reached the 
tenant. | 8 


Rule abſolute. | 


CLUGAS again} PENALUNA. 


Rule i having been granted for ſetting aſide a non-ſuit 

in this caſe, | 1 
BULLER, J., before whom the cauſe was tried at the laſt 
Cornwall aſſizes, reported, that it was an action upon ſeveral 


bills of exchange, which had been given for goods bought by 


the defendant in Guernſey. The detendant reſted his defence 
on the ground of it's being a ſmuggling tranſaction ; in proof 
of which he read in evidence ſeveral letters, dated Guernſey, 
from the plaintiff, in which he informed the defendant of his 
having ſhipped ſo many ankers (a) of brandy and gin, which he 
had delivered to captain Jobus according to his orders, and that 
others were to be ſent by the next rip. From the prices in the 
invoices accompanying the letters it appeared that the ankers in 
which the ſpirits were ſhipped contained about ſeven gallons 
each, and thoſe prices tallied exactly with the ſums for which 
Upon this evidence Buller, JI. 
informed the plaintiff's counſel that he ſhould leave it to the 
jury to find for the defendant, conceiving that this caſe fell 
within the principle of that of Biggs v. Lawrence (b), on 
which they agreed to be non-ſuited, reſerving the queſtion for 
the opinion of this Court whether the plaintiff was precluded 
from recovering under theſe circumſtances. 
Lawrence, Serj*. and Yekyll for the plaintiff, argued firſt, that 
here was no evidence of it's being a ſmuggling tranſaction. 
The mention of the word trip does not neceſlarily allude to 
ſmuggling. In the caſe of Biggs v. Lawrence there were other 
more ſuſpicious circumſtances, ſuch as the ſpirits being in half 
ankers ready //ung. But ſecondly, this is diſtinguiſhable from 
the caſe of Biggs v. Lawrence ; becauſe here the ſeller reſided in 
Guernſey, and had no concern whatever with the act of ſmuggl- 
ing; for the delivery to the defendant's agent was complete at 
Guernſey. But in the fortner caſe one of the parties making the 
(a) An anker contains 64 wine quarts : taining leſs than 60 gallons, | 
but the 19 Geo. 3. c. 69. / 1. prohibits the (5) Ane vol. 454. 


importation of foreign ſpirits in veſſels con- 


contract 


3 
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contract reſided in England, upon which the Court laid great 
ſtreſs; and the ſellers were concerned in the very act of ſmug- 


gling, having delivered the half ankers ready flung for that 
purpoſe. In the caſe of Holman v. Fohnſon (a), it was expreſsly 


held that the mere ſale of prohibited goods abroad to a fub- 


ject of this country did not contaminate the contract, though 
the /eller knew that they were to be ſmuggled into this kingdom. 
Such is the preſent caſe. The people of Guernſey are no more 
bound by the laws of this country than thoſe of France, unleſs 
{ſpecially named. The contract of ſale and delivery was as 
entirely in Guernſey here, as at Dunkirk in that caſe. And the 
ſeller had no more to do with the act of ſmuggling in the one 
caſe than in the other. There was nothing either againſt 
morality or againſt any poſitive law, as far as the plaintiff was 
concerned. Neither was there any illegal act even by the de- 
fendant, till he brought the ſpirits in the prohibited quantities 
within four leagues of the coaſt of England. And therefore as 
the plaintiff was to reap no advantage whatever from the ſmug- 
' gling, nor had any concern with it, nor afforded any aſſiſtance 
to thoſe who had, he ought not to be burthened with the con- 
ſequences of it. The illegality was all on the part of the de- 
fendant. | 

Gibbs, contra, was ſtopped by the Court. 

Lord KenyoN, Ch. J. The only queſtion is s whether there 
was ſufficient evidence to go to the jury of this being a ſmugg- 
ling tranſaction. It was ſaid, in argument, that this was not 
an immoral tranſaction: but, though the mere ſelling of the 
liquors might not be ſo, yet if they were ſold there by a ſubject 
of this country with a view to evade the laws of this country, 
it ſavours ſtrongly of immorality. Now it is impoſſible, conſide- 


ring the whole of this caſe, not to ſee that ſuch were the views 


of the plaintiff; and if ſo, it taints the whole tranſaction; and 
he cannot recover on the bills, which were given for ſecuring 
the price of theſe goods: for though perhaps it might not be 
againſt the laws of Guernſey, payment cannot be enforced by 
judicial proceſs in any court in this country. 

ASHHuRsT, J. Though perhaps this was a legal contract at 


Guernſey, which may be enforced in the courts of law there, the 


queſtion here is whether the courts of juſtice in this country 
ought to give effect to a ſmuggling tranſaction contrary to the 
laws of the country ; I think they ought not. 


(a) Comp, 341. 
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Monday, 
Ao v. 21ſt. 


Where the 
jury have 
found a ver- 
dict tor the 
plaintiff upon 
T pre ſuinp- 
tion contrary 
to evidence, 
the court will 
not grant a 
new trial if 
the plaintiff 
be intitled to 
recover in 
conſcience 


and equity. 


CASES: IN MICHAEL MAS TERM 
BULLER, J. If goods be bond \fide ſold in Guernſey, and de- 


livered there in the fair courſe of trade, the ſeller may. recover 


the price of them here, though they be afterwards ſmuggled 
into this country. But here the plaintiff himſelf was aſſiſting in 
the act of ſmuggling by the means of packing the goods; for 
the ſpirits were delivered in ankers, which are uſed for the pur- 
poſe of ſmuggling ; and if he take part in the tranſaction, it 
taints the whole of it. And this diſtinguiſhes the caſe of Holman 
v. Jobnſon from the preſent. 

Gros, J. If a Guernſey-man collude with a perſon living 
here to defeat the laws of this country, he {hall not call in aid 
the laws of this country. 

Lord Kenyon alſo obſerved that this was Aiſtinguiſhable 
from Holman v. Fohnſon in another reſpect ; that the plaintiff 
there was not a ſubject of this country, but here he is. 

Rule diſcharged. 


W1ILKINSON againſt PayNs. 


HIS was an action on a promiſſory note for 180 J. given 
to the plaintiff by the defendant in conſideration of the 
plaintiff's marrying his daughter. The defence ſet up was, 
that, though there was a marriage in fact, it was not a legal 
one, becauſe the parties were married by licenſe when the plain- 
tiff was under age, and there was no conſent by his parents or 
guardian. In fact both his parents were dead when the marriage 
was celebrated, and there was no legal guardian; but the plain- 
tiff's mother, who ſurvived the father, on her death bed defired 
a friend to become guardian to her ſon, with whoſe approbation 
the marriage was had. It alſo appeared that, when the plaintiff 
came of age, his wife was lying in extremis on her death- 
bed, and died in three weeks afterwards: But in her life-time 
ſhe and the plaintiff were always treated by the defendant and 
all his family as man and wife. Upon theſe facts Gro/e, J. 
before whom this action was tried, left it to the jury to preſume 
a ſubſequent legal marriage, which they did accordingly, and 
found a verdict for the plaintiff, 
A rule having been obtained on a former day, calling on the 
plaintiff to ſhew cauſe why the verdict ſhould not be ſet aſide, 
Cockell, Serjt. and Chambre were now deſired to begin in ſup- 
port of their rule; who admitted that, if no evidence whatever 
of the illegal 1 had been given, the preſumption of a 


1 | legal 
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legal one might have ariſen, but contended that in this caſe all 
preſumption of a legal marriage was rebutted by the fact proved 
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that this marriage was illegal. It is a ſtrong circumſtance in this WI Son 


caſe that there could be no marriage after the plaintiff was of 
age, ſince the ſuppoſed wife was then on her death bed, from which 
ſhe never afterwards recovered : and if there were a marriage 
by banns before, it might eaſily have been proved by the plain- 
tiff, on whom the onus lay. If the preſumption in this caſe can 


be ſupported, the marriage act will be totally repealed ; and 


none of the ſettlement caſes, which have ariſen on this head, 
would have exiſted, if, in caſes where an illegal marriage was 
proved and relied on, a ſubſequent legal one could have been 
preſumed, 

Law, contra, was ſtopped by the Court. 

Lord Kenron, Ch. J. In the caſe of new trials, it is a ge- 
neral rule that in a hard action (a), where there is ſomething on 
which the jury have raiſed a preſumption agreeably to the juſtice 
of the caſe, the Court will not interfere by granting a new trial, 
where the objection does not lie in point of law. This rule is 
carried ſo far that I remember an inſtance of it, bordering on 
the ridiculous, where in an action on the game laws it was 
ſuggeſted that the gun, with which the defendant fired, was not 
charged with ſhot, but that the bird might have died i in con- 
ſequence of the fright ; and the jury having given a verdict for 
the defendant, the court refuſed to grant a new trial. In this 
caſe though the firſt marriage was defective, a ſabſequent one 
might have taken place : the parties cohabited together for a 
length of time, and were treated by the defendant himſelf as 
man and wife; theſe circumſtances therefore afforded a ground 
on which the jury preſumed a ſubſequent marriage. And if 
there were any ground of preſumption, it is ſufficient in a caſe 
like this. In this caſe the parties did not intend to elude the 
marriage act; but all their friends were fully informed of and 
concurred in the former marriage. And I think we ſhould ill 
exerciſe the diſcretion veſted in the court, if, after the jury had 
preſumed a ſubſequent legal marriage under all the circum- 
ſtances of this caſe, we were to ſet aſide their verdict, In a late 


caſe of Standen v. Standen (b), the jury preſumed a. legal mar- 


riage, though there was ſtrong evidence to induce a ſuſpicion 
that there had not been time enough for the banns to have been 
publiſhed three times. 


(a) Salk, 644. 648. (3) Sittings at Molminſter aſtef Laer, 10. 
Vor. IV. | 6 E 
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Nov. 21ſt. 


A. having 
declared on 4a 
. 


note againſt 


C. to A., A 
him indorſed 
to B., and by 
him again 


Andorſed, to 


A. and hav- 
ing obtained 
à verdict, the 
Judgment 
was arreſted, 


CASES IN MICHAELMAS TERM 
BuLLER, J. If the verdict be conſiſtent with the juſtice, con- 


ſcience, and equity of the caſe, we ought not to grant a new 
trial. This is not ſo ſtrong a caſe as that of Deerley v. the 


Dutcheſs of Mazarine (a), where the Court refuſed to grant a 


new trial though the verdict was againſt law. But in this caſe 


J doubt whether it was neceſlary to prove a legal marriage: 
.confidering the ſituation in which all theſe parties ſtood, I think 
that a marriage in fact was ſufficient. In the caſe of ſettle- 


ments, alluded to in the argument, no derivative title can be 
ſet up unleſs a legal marriage be eſtabliſned. 


Rule diſcharged (6). 
(a) Salk, 116. 646. (5) Vide Edmon/on v. Machell, a. 2. vol. 4. 


BisHoP againſt HAYwA RD. 


H E plaintiff declared on a promiſſory note made by one 
Collins, payable to the plaintiff or order, and afterwards 


: indorſed by him to the defendant, who afterwards re-indorſed it 


to the plaintiff again. After verdict for the plaintiff on the 
general iſſue, a motion was made by 

\. Bower, in arreſt of judgment, upon the ground that nothing 
appeared to be due to the plaintiff on his own ſhewing ; for the 
defendant would be entitled to recover back again the identical! 
ſum from the plaintiff for which he had now obtained a verdict 
againſt the defendant ; and therefore as this would introduce a 
circuity of action, which the law does not permit, the decla- 


ration was bad upon the face of it. 


Plumer, Lane, and Dauncey, ſhewed cauſe ; contending that 
there was no inſtance of a judgment being arreſted, becauſe 
primd facie there might be a circuity of action. But the plain- 
tiff is intitled to maintain his verdict, if nothing appear which is 
neceſſarily inconſiſtent with his demand. And therefore if any 
caſe can be ſtated where upon this record the plaintiff, according 

to juſtice and lav, would not be bound to refund the money 
again, the Court will preſume after verdict that ſuch a caſe was 
made out in evidence. Now ſuppoſe it had happened that the 
plaintiff had refuſed to receive this note from Collins as a ſatis- 
faction for his debt unleſs Hayward put his name upon it, to 
which Hayward had agreed, and had delivered it again to the 
plaintiff, his name as payee having been firſt indorſed upon it 


cy way of form ; in this caſe. no doubt Biſbop would be entitled 
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do maintain his action as ſubſequent indorſce againſt Hayzoard, 
and yet Hayward could not have recovered the money again of 
him as prior indorſer, on account of the agreement between them. 
That was this very caſe. 
where there is neceſſarily an equality of action. Moor, 24. But 
it does not neceſſarily follow that the plaintiff's recovering here 
will introduce a circuity of action. There is nothing contrary 
to the law of merchants in a perſon's being the indorſee of a 
note, which he had before indorſed. The indorſement is only 
primũ facie evidence of conſideration. It may be rebutted; and 
it might have been proved that the firſt indorſement to Hayward 


was without conſideration, and the ſecond for a good one. And 


this muſt have been proved, otherwiſe the plaintiff could nat 
have recovered a verdi&; and, if the defendant had had a 
counter-demand upon the plaintiff, he ſhould have pleaded a 
ſet-off: but it is not uſual to ſtate in the declaration whether 
the indorſement were with or without conſideration. This is a 
motion in arreſt of judgment; and after verdict it muſt be taken 
that every thing was proved neceſſary to enable the plaintiff to 
recover. 2 Burr. 899. The, effect of this verdict is not only that 
the plaintiff had a right under the circumſtances to recover 
againſt the defendant, but alſo that the defendant could not re- 
cover the ſame ſum back again from him upon the note. 
Lord Kenyon, Ch. J. It is an invariable rule that every 
plaintiff muſt, on his own ſtating of the caſe, fhew ſufficient to 
entitle him to recover judgment againſt the defendant. And it is a 
rule equally clear that every inſtrument ought to be declared on 
according to its legal import. I do not ſay but that there may be 
circumſtances, which, if diſcloſed on the record, might entitle the 
-plaintiff to recover againſt the defendant on this note: but we 
are now called upon to form a judgment on the title which he has 
diſcloſed. And on the face of the declaration he has ſtated the 
note, as a legal exiſting note, and the indorſements as legal ex- 


The objection of circuity only holds 
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Bis nor 
againſt 
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iſting indorſements; we are therefore bound to conſider them to 


be ſo. Then the caſe ſtands thus; that he, the plaintiff, being 
the original indorſer of the note, calls on the defendant who 
appears on the record to be a ſubſequent indorſee. And nothing 
can be clearer in law than that an indorſee may reſort to either 
of the preceding indorſers for payment: Whereas the preſent 
action is an attempt to reverſe this. I admit that a caſe might 
happen in which the plaintiff might have ſtated that he was 
ſubſtantially entitled to recover on this note, e. g. that his own 

name 
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CASES IN MICHAELMAS TERM 

name was originally uſed for form only, and that it was under- 
| ſtood by all the parties to the inſtrument that the note though 
nominally made payable to the plaintiff, was ſubſtantially to be 
paid to the defendant : but if ſuch were the caſe, the note 
ſhould have been declared on according to it's legal import; 
as was held in Minet v. Gibſon (a). A name may be omitted in the 
declaration, if the legal operation of the inſtrument requires it. 

But in this caſe the plaintiff has ſtated facts ſubverſive of his 
title. 

BULLER, J. The e of foparting this judgment 
would be that the plaintiff, without having any real demand on 
the defendant, may recover againſt him by the judgment of the 
court, without allowing to the defendant a poſlibility of defen- 
ding himſelf. For on the trial it was only neceſſary for him to 
prove that the note in queſtion was given, as ſtated in the decla- 
ration, payable to the plaintiff, that it was indorſed by him to 
the defendant, and by him re- indorſed to the plaintiff; the de- 
fendant cannot deny theſe facts; on proving which the judge at 
aifi prius was bound to ſay that he was entitled to recover, be- 
cauſe he had proved the whole of his declaration. Then, 
having obtained a verdict, he comes to this court, and relies 
on that verdict as concluſive that he has a cauſe of action, on 
the ground that this Court muſt preſume after verdict that, if the 
caſe ſuppoſed by the plaintiff had not been proved, he could not 
have recovered-at ni prius. But on a motion in arreſt of judgment 
we are bound to look at the title which the plaintiff himſelf has 
| ſtated, beyond which no preſumption can be admitted. The 
caſes of preſumption alluded to are where the plaintiff has ſtated 
a caſe defeclive in form, not where he has ſhewn a title defective in 
itſelf (5) The caſe commonly put of a preſumption after ver- 
dict is where a feoffment is pleaded without livery ; there a 
livery is implied as making a part of the feoffment. But if the 
title be defective on the face of it, the Court cannot ſuſtain the 
judgment. There is no foundation for the argument relative to 
the ſet- off; for the ſtatutes only enable a defendant to * off 
one debt againſt another. | 


Per Curiam 


0 


Judgment arreſted. 


(a) 3 rol. 481 and . BL. * [ (6) vide Bull. V. P. 320. Rep. Temp. 
Hardw, 178. | 3 
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STAINTON again/} BAADL E. 


Rule having been obtained to ſhew cauſe why the inqui- 
fition ſhould not be ſet afide, on the ground that the 
writ of inquiry had been executed at the time of the aſſizes 
before jurymen ſome of whom were debtors (a) taken out of 


| priſon for the purpole, 


Erftine now oppoſed it; A chat, however improper ſuch 
a practice might be in general, the defendant ought not now to 
be permitted to take advantage of it in this caſe, having attend- 
ed by his attorney, the execution of the writ. 

Holroyd, in ſapport of the rule; ſaid that a ſimilar application 
in the caſe of Turner v. Clark (b) had been ſucceſsful ; and that 
the defendant in this caſe could not be ſaid to have waved taking 
advantage of this objection by attending below, as the circum- 
ſtance of the jurymen being debtors was not diſcovered ull 


afterwards. 


Lord KENYON, Ch. J. My TAR at firſt was whether the 


defendant had not waved taking advantage of this objection by 


appearing before the ſheriff; but for the precedent's ſake we 
ought to ſet aſide this 63 His lordſhip alſo hinted 
that, if the ſheriff had been made a party to the rule, perhaps 
the Court would have made him pay the coſts of the application. 


Rule abſolute. 


(a) Some of the. jurymen were javelin-ſaid there was no objection to them. 
men attending the ſheriff; but the Court | (5) E. 31 Geo, 3. B. R. 


The King again The Inhabitants of LLANWINIO. 
Y an order of two juſtices, dated Oober agth 1789, 


cember 1790 from Hilrhedin to Llanwinio, both in the county 
of Carmarthen ; the Seſſions confirmed that At» lyhjet to the 


opinion of this court on a caſe reſerved. a 5 


The caſe ſtated that an alteration was made in "i pa of 


removal by one of the magiſtrates immediately after the order 
was is ſigned by both, but in the preſence of the other, and before 


A. Evan, his wife, and five children, were removed in De- 
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PA 


Tueſday, 


Nov. 23d. 


The Court 
ſet aſide an 
inquiſition 
taken on 2 
writ of in- 
quicy be- 
cauſe ſome of 
the jury were 
debtors in 
priſon, and 
taken out of 
cuſtody for 
the purpol: 


of Sting, 


N 8 


If the ſeſſiony 
draw a con- 
cluſion of 
fact that the 
taking of a 
tenement is 
fraudulent, 
or that it 
does not a- 
mount to 10/, 
per annum, it 
is deciſive 
here, though 
they ſtate all 


the ſacts, and. refer the conſideration of thoſe queſtions to this court. 
An Ges of 8 may be executed a year aſter it is ſigned, if the pauper's circumſlances be not 


altered in the inter val. | 


Ap alteration in an order of removal by one juflice i in the preſence of the other, before it is delivered 


to the pariſh officers, does not vitiate it. 


Vor. IV. 1 A + it 
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it was delivered to the pariſh officers to be executed ; and it was 
not re-ſealed and re- delivered by the juſtices after the alteration. 
The appellants objected that the order was void in point of law 


on this ground, but the ſeſhons over-ruled the objection. The 


caſe, after ſtating that the pauper was originally ſettled in Lan- 
40inio, ſtated the evidence relating to a ſubſequent ſettlement in 
Hilrhedin, by taking two ſeveral tenements of the ſuppoſed 


_ yearly value of 3 J. 10s. and 61. 125. 6 d. concluding with an ad- 


judication by the Seſſions “ that it was a fraudulent taking, and 
that it did not amount in the whole to 101. per annum. The 
Seſſions however reſerved the two points for the opinion of this 
court, iſt, Whether the original order were void on account of 
the alteration ; and 2dly, Whether the pauper gained a ſettle- 
Ment by taking the two tenements, notwithſtanding the fraud, 
the pariſh of Llantvinio not being privy to the fraud, and there 
being contradictory evidence (a) as to the value. | 

Beartroft and Plumer, in ſupport of the order. of ſeſſions, ſaid 
that the adjudication by the juſtices, on matters of fact, that the 
taking was fraudulent, and was not of the value of 10d. per 
annum, was concluſive. Neither did the alteration vitiate the 


order, becauſe it was made in the preſence, and with the con- 


ſent, of the other magiſtrate, and before it was delivered to the 
-pariſh officers. 

Leyegſter, and Donglas, contra, The 8 drawn hy the 
Juſtices was merely a matter of form, in order to raiſe the 
queſtions here; for they have expreſsly referred the conſideration 
of them to this Court, and ſtated the whole evidence to enable 
this Court to form their judgment upon them. Another objection 


alſo ariſes on the caſe, that there was an interval of a year be- 
tween the ſigning of the order by the juſtices and the execution 


of it by the officers. 

Lord Kenyon. Ch. ]. There might be ſome weight i in the 
laſt argument, if the circumſtances of the pauper had been al- 
:rered. But nothing of that kind is ſtated here; nor indeed 16 
any queſtion referred to us on this point. The objection ariſing 
from the alteration of the order is equally deſtitute of foun- 
dation; it is ſtated that the alteration was made in the preſence 


.of the other magiſtrate. Such an alteration, ſo made, would 
not vitiate a much more ſerious inſtrument than this, a warrant 
by which the life of a perſon is to be decided. And with re- 
ard. to the principal queſtion ; though the caſe i is very inaccu- 


(4) Which was ſet forth in. che caſe. 
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id: drawn, the concluſion drawn by the Julie 5 is deciſive; 
that it did not amount in the whole to 10 L. per annum.” 


As nn R6T', and GRoss (5), ſuſtices, aſſenting, 
Both orders confirmed. 


(a) Abſ. Buller, 1. 


The KING again! 'The Inhabitants &f Newar RY. 
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H E. Cover of quarter ſeſſions quaſhed a poor-rate, ſubject 

to the opinion of this Court on a caſe; which ſtated that 
previous to the appeal a regular notice was given by the ap- 
pellant, Mr. Page, that he intended to appeal on theſe grounds; 
that he was not an inhabitant of the pariſh of Newbury, nor 
occupier of any property there; that the tolls of the navigation 
of the river Kennet, for which he was rated, were neither col- 
lected or due there; that he was not rateable at all for thoſe 
tolls in Newbury, or if he were, not to the amount for which 


he was rated; and that the rate was for thoſe reaſons unjuſt and 


unequal. That, after proving ſervice of this notice, the re- 
ſpondents put in the rate in queſtion, and proved the due ſign- 
ing, allowance, and publication, of the ſame; in which the 
-appellant was rated 40 J. as occupier of the tolls of the naviga- 
tion, of the yearly amount of 400 J. That the reſpondents were 
then called upon by the appellant's counſel to ſupport the af- 
ſeſſment upon the appellant, which they declined, relying on 
the validity of the rate until impeached by evidence on the part 
af the appellant. The appellant produced no evidence whatever; 
and the juſtices, being of opinion that the reſpondents ought to 
have produced further evidence in ſupport of the aſſeſſment, 
quaſhed the rate, ſubject r. 

 Erftine, Miller, and Lane, in ſupport of the order of Seſſions, 
compared this to an appeal againſt an order of removal, where 
the eſtabliſhed practice is for the reſpondents to begin. They 


aid if there were any diſtinction between the two caſes, there is 


- a; ſtronger reaſon in that caſe than the preſent why the appellants 


ſhould: begin; becauſe the order of removal, being a Judicial 


act, might be ſuppoſed to be entitled to credit in a court of 
juſtice before it was impeached, netwithſtanding which it has 


been the conſtant practice of the reſpondents to begin by eſta- 
:bliſhing their own order. Now as a poor-rate, which is made by 


the 


475 
1791. 


for they expreſsly ſtate that it was a fraudulent taking, wad wy ail 


The 22 
ap ais 


„ 
The Inhabi- 


tants of 
Litanwinie, 


Wedneſday ; 


Nov, 23d. 


If a party ap- 
peal againtt a 
poor-rate on 
the ground 
that he has 
no rateable 
property in 
the pariſh, 
the reſpon- 
dents muſt 
firſt eſtabliſh 
their caſe. 
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the pariſh officers, and is only a miniſterial act, cannot in it's 
nature be of ſuch authenticity as a judicial act of two ma- 
giſtrates, there ſeems more reaſon why it ſhould be ſupported in 


The Invabi- the firſt inſtance by thoſe who made it. There is a further 


tants of - 
MNzwruRY. 


— 


reaſon in this caſe why the reſpondents ſhould have begun; 
becauſe, the firft queſtion being whether or. not the appellant 
occupied any property in the pariſh, the affirmative lay on thoſe 
who aſſerted that he had; and it was impoſſible for him to 
prove a negative. At all events, this is a queſtion of mere 
practice at the ſeſſions, over which this Court has no control ; 
the Seſſions have a right to direct the mode of their own pro- 
ceedings, and they have decided in this caſe that the onus pro- 
bandit lay on the reſpondents. 


Bearcroft, King, and Blackſtone, ſtated that the practice at the 
Berkſhire ſeſſions had always been with them; where, after the 
reſpondents had proved the poor-rate to be regular in point of 
form, they have called on the party who ſuppoſed himſelf to be 
grieved by it to ſupport the objection by evidence. | 

Lord Kenyon, Ch. J. at firſt hinted that this Court ought 
not to interfere in ſuch a caſe, to, control the practice of the 
court of quarter ſeſſions. But afterwards he ſaid, that law, 
juſtice, and convenience, required that the reſpondents. ſhould 
begin 1n caſes of this kind as well as on appeals againſt orders 
of removal; in which laſt caſes the rule univerſally - obtains, 
Here the firſt objection to the rate was that the appellant had 
no rateable property in Newbury; the reſpondents therefore 
ſhould: have ſhewn that he had ſome property, in reſpect of 
which he was liable to be rated : it was impoſſible for the ap- 
pellant in the firſt inſtance to prove the negative. In writs of 
error, and appeals to the Houſe of Lords, where each party. 1s 
in poſſeſſion of all the evidence on both ſides, the party who 
1mpeaches the deciſion below always begins: but in a caſe of 
this kind, where it is an ex parte proceeding, and where the 
appeal comes on to be heard naked and deſtitute of all evi- 
dence before the Court, thoſe who have done the act ought to 
eſtabliſh the propriety of it by evidence. 

ASHHURST, J. The reſpondents ought to have eſtabliſhed 
their own rate. At all events we ought to give credit to the 
juſtices at the ſeſſions that they know their own practice; and 


no ground is laid before us to warrant us in ſaying 1. they 
have acted e | | bp | 


IN THE ; THIRTY-SECOND YEAR OF GFORGR III. 


BoLLeR, J. My firſt doubt was about the propriety of any caſe 
being ſent here to determine upon the practice of the court of 
ſeſſions: but, as the caſe is here, I think we ought to give our 
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opinion on that practice, and to lay down a general rule, which The . 


may be a guide in future to all the quarter ſeſſions. And I ſee 
no objection to that which his been ſuggeſted by my Lord. 

But The Court ſaid in this caſe it would be proper to ſend it 
dewn again to the ſeſſions to be heard (a). 


(a) J. Heywood, amicus curiæ, ſaid, after | the appellant objected to his being rated at 
this caſe was heard, that at the Torkfoire | all, it is the practice for the reſpondents to 
ſeſſions, where more appeals of this kind | begin ; but if he object to the quantum of 
were lodged than in any other county, when | the rate, then the ozzs lay on him. 


The K TNG again The Inhabitants of St. Max v 


THE LESS, Du R HAM. 


HE reverend H. Egerton appealed againſt a poor: rate 
made for the pariſh of St. Mary the Leſs, Durham, be- 

cauſe he was over- rated; when the appeal was allowed, and the 
poor-rate amended, ſo that the appellant might be rated for 
two rooms only, part of his dwelling houſe, and for the garden 
behind it, as occupied by him together, of the yearly value of 
51, inſtead of being rated for the yearly value of 24 J. at which 
the houſe with the ſtable and garden were charged in that aſſeſ- 
ment; © the Court of Seſſions being of opinion upon the evidence 
given that the remaining part of the houſe and ſtable are not, 
nor have been, occupied by the appellant, and therefore that he 
ought not to be rated in reſpect of the ſame.” And they alſo 
ſtated the following facts; The former occupier of the whole of 
the premiſes in queſtion had been rated at 24/. yearly. in 
1783 the premiſes were not rated, becauſe they were not occupi- 
ed. In Auguſt 178 3, the appellant purchaſed the premiſes for 
5851. and afterwards repaired the ſame; but neither he nor 
any other perſon has ſince ſuch purchaſe inhabited or reſided in 
the dwelling houſe, except as hereafter mentioned, but the keys 
of the houſe always remained in his cuſtody. The appellant 
reſides part of his time in his prebendal houſe in the college at 
Durham ; during which reſidence he frequently for his own 
amuſement uſes a throw or lathe and other turning inſtruments 
in one of the rooms of the dwelling houſe in queſtion for an 


Hour or two in a day, and has three chairs and a table in that 
Vor. IV. 6 G room ; 


tants of 
NEWBURY» 


Wedneſday, 


Nov. 23d. 


If the owner 
of a houſe 
occupy part 
of it, he is 
liable to be 
rated to the 
poor for the 
whole, unleſs 
there be a 
diſtin occu- 
pation of the 
reſt by ſome 
other perſon, 
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CASES IN MICHAELMAS TERM 
room; on many of thoſe occaſions he has been attended by a 
whiteſmith and cutler to ſharpen his tools, and aſſiſt him in his 
work; occaſionally in the Winter ſeaſon there has been a fire in 
that room, and in another of the rooms he has frequently kept 
corn for his horſe; and theſe two rooms have been ſo uſed oc- 
caſionally in the courſe of the preſent year. The appellant 
occupies the garden, and keeps a gardener to take care of that 
and another garden. And it was proved on the part of the 
appellant that the garden in queſtion was worth 40. a year, at 
which rate he was willing to be rated for the ſame. The gardener 
ſometimes puts his flower-pots, ſhrubs, Cc, and ſome of his 
working tools, into another part of the dwelling houſe, where 
other lumber belonging to the appellant 1s alſo ſometimes put by 
his ſervants : but no perſon has ever ſlept or lodged in the dwell- 
ing houſe, nor has any houſehold' furniture (except as above) 
been kept therein fince the appellant purchaſed the premiſes ; . 
except that the appellant has out of charity permitted a poor man 
and his wife to occupy and live rent-free in the kitchen, between 
which and the reſt of the houſe the door communicating was 
ſtopped up. The ſtable has not been occupied for any purpoſe 
whatever for upwards of two years, and has been for that time 
unfit to be uſed as ſuch: but the appellant in the hunting 
ſeaſon of the years 1787, 1788, and 1789, made uſe of it and 
a ſmall yard annexed to it as a kennel for his hounds, It fur- 
ther appeared that about five years ago a perſon offered to take 
the premiſes in queſtion for 25. a-year, which was refuſed. 

Law and Chambre, in ſupport of the order of Seſſions, ſaid it 
would be ſuihcient for them to rely on the concluſion of fact 
drawn by the juſtices at the ſeſhons, that the appellant was not 
the occupier any other part of this houſe than the two rooms 
and the garden, In R. v. Hurdis (a) where the queſtion was 
whether the appellant were or were not rateable under the cir- 
cumſtances of the caſe, this court were of opinion that they were 
bound by the adjudication of the ſeſſions that “he was the 
occupier”, notwithſtanding the juſtices allo ſtated all the cir- 
cumftances which were the foundation of their opinion. But 
even if it were now competent to this Court to examine the 
propriety of the judgment of the ſeſſions, there is nothing in 
reaſon to induce them to draw a different concluſion ; fince a 
party is not liable to be rated to the poor as being the owner of 
a houſe, but merely in reſpe& of his occupying it. Here it ap- 
(a) Ante, 3 vol. 497. | 


1 pears 


IN THE THIRTY-SECOND YEAR OF GEORGE UI. 


pears that the appellant only occupied a part of this houſe ; 
for which only he ought to be rated, As to the occupation of 
the kitchen, that is not by the appellant ; and the communica- 


tion between that and the reſt of the houſe being ſtopped, they 


are as much divided as if they were ſeparate and diſtinct tene- 
ments, 


Bearcroft, contra, The queſtion here is not on the quantum 


of the rate, but whether the party be rated for all the property 


for which he is liable. Now this was an entire houle ; part 


of which and alſo the garden the ſeſſions have found were 
actually occupied by the appellant. And the voluntary occupa- 
tion of part of his houſe will not exempt him from being rate- 
able for the whole. Perhaps this Court might have been pre- 
cluded by a concluſion of the ſeſſions that he occupied no part 
of the premiſes. 

Lord Kenyon, Ch. J. If the ſeſſions had confined them- 
ſelves to the finding of the fact of occupation on the face of 
their order, the conſequence ſtated would have followed: but 
that is the very queſtion which they have left for the deciſion of 
this Court ; for they ſay that on the evidence they were of 
opinion that the appellant only occupied certain parts of the 
premiſes, but they have ſtated all the facts which were neceſſary 
to enable us to draw the concluſion in law, whether, as in fact 
he occupied a part of the houſe, he is liable in law for the 
whole. Now it is ſtated that this gentleman occupied the garden 
and part of the houſe, his ſervants other parts, and a poor man 
another part: but theſe occupations were not diſtinò from his 
own. He ought therefore to be rated for the whole ; for it 
would be attended with great inconvenience to draw ſuch a line 
as has been attempted in this caſe between the occupation of one 
part of the houſe and another. ; | 

ASHHURST, J. It would be a very inconvenient practice to 
enquire in each particular caſe what rooms of a houſe the owner 
occupied, before he could be rated. 

GRose, J. I confider the appellant as the occupier of the 
whole houſe. If a perſon were to ſhut up his garrets, it would 
be no ground to exempt him from being rated for the whole 


houſe. 


Order of Seſſions quaſhed. 
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In a quo war> 
ranto infor- 
mation the 
defendant re- 
lied on an 
election by a 
homage con- 
ſiſting of 23 
free tenants ; 
the jury 
found on a 
ſpecial ver- 
dict that 21 
of thoſe per- 
ſons were not 
free tenants ; 
and this court 
held the elec- 
tion to be 
void, 
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The KING againf T. MI x. 


HIS was an information in nature of a quo warrants, 

calling on the defendant to ſhew by what authority he 
claimed and exerciſed the office of port-reeve of the borough 
and manor of Fowey, in Cornwall; to which he pleaded that 
his Royal Highneſs the Prince of Wales is ſeiſed in fee of the 
borough and manor of Fowey, in right of his dutchy of Cornwall, 
and that he and his anceſtors have immemorially held a Court 
from time to time for the borough and manor by the ſteward of 
the Court or his deputy ; that there is an immemorial cuſtom 
within the borough and manor, for the homage of the free 
tenants of the borough and manor at ſuch court held next after 
Michaelmas to ele& and preſent to the ſteward or his deputy 
one of the free tenants, having been duly admitted upon the 
court-roll of the borough and manor, and having done his 
fealty to the lord of the borough and manor, as a fit and 
proper perſon to be portreeve of the borough and manor until 
the next court held within and for the borough and manor by 
the ſteward or his deputy, which perſon ſo elected and pre- 
ſented, being approved of and ſworn truly to execute the office, 
hath been during all the time aforeſaid portreeve of the borough 
and manor until the then next Court to be holden as above ; 
that at a Court held after Michaelmas 1789 ſs. on the 26th No- 


vember 1789, by J. Harvey then deputy ſteward there, the ho- 


mage of the free tenants of the borough and manor duly charged 


and ſworn, ſs. T. Mein, P. Tonkin, and Others, elected and 
preſented to J. Harvey him (the defendant) then being one of 
the free tenants, having been admitted on the court- roll, and 
having done fealty c, as a fit and proper perſon to be portreeve 
of the borough and manor until the next court c; and that he 


was then approved and ſworn c. 


The replication firſt denied the right claimed of holding the 
court, as alleged in the plea; 2dly, The cuſtom for the homage 


to preſent He; zdly, That a court was held, as alleged; 4thly, 


That the homage of the free tenants did elect and preſent the 
defendant Cc; gthly, That T. Mein, P. Tonkin, and J. M*Bride, 
c. [naming 20 others compoſing the homage, ] were at the time 
of holding the court free tenants of the borough and manor, 
Sc; on which iſſues were ſeverally taken. 


"HET! : Qu 


IN THE THIRTY-SECOND YEAR:OF GEORGE in. 
At the trial before Heath, J. at the laſt Spring aſſizes in 


Cornwall the jury found the three. firſt iſſues for the defendant ; 


and a ſpecial verdict on the fotirth, and fifth ; ſtating (as to the 
fourth,) that the homage, conſiſting of the perſons | in the plead- 
ings in that behalf mentioned, elected and preſented the de- 


fendant; and as to the fifth that T. Mein, and P. Tonkin, two + 


of the homagers in the pleadings mentioned at the time of hold- 
ing the ſaid court for the borough and manor of Fowey were 


free tenants of the borough and manor; and that F. M*Bride 


c. (naming them) the other twenty-one of the ſaid homagers, 


were not at the time of holding the ſaid court free tenants of 


the ſaid borough and manor; and that ſeveral other free tenants 
attended the ſaid Court and requeſted to be ſworn upon the 
ſaid homage, and objected to the ſwearing of the ſaid twenty- 
one, but F. Harvey, the then ſteward, refuſed ſuch other free 


- tenants, and ſwore the ſaid twenty-one on the ſaid homage, But 


whether upon the whole matter oc. 

Cowper, for the Crown, contended that on this verdi& there 
muſt be judgment againſt the defendant, he having relied on 
an election by a homage conſiſting entirely of free tenants, 
which is expreſsly negatived by the finding of the jury. The 
queſtion here is not whether two homagers alone could elect, 
but whether as twenty-one other perſons, who were not free 
tenants, were aſſociated with two who were, the election by all 
be valid; and that ſuch an election cannot be ſupported is clear, 
whether it be conſidered on the general law on this ſubject, or 
on the circumſtances of this caſe. For in all caſes of election 


the act of the majority is binding, and is confidered as the act 


of the whole number. 21 Ed. 4. fo. 27. 70. Caſe of The Cham- 
berlain of the City of London, 3 Leon. 264; 5 Rep. 62. S. C. 
1 Rol. Abr. 514. pl. 6. Dav. Rep. 48. R. v. Grimes, 5 Burr. 
2601. So if this be conſidered in the nature of an inqueſt, ts 


enquire for the lord, and to preſent &, the act of the majority 


is the act of, and will bind, the whole. The only exception to 
this is that of a petit jury: but the very exception proves the 
general rule. Then if the majority of theſe free tenants bound 


the reſt, it follows that this preſentment is bad. The only 


ground on which it can be contended that this eleftion may be 
ſupported is this, that as two are a ſufficient number to inake 


We homage, and as there were two in this caſe, this pre- 


ſentment ſhould be confidered as their act, and the other 
twenty-one may be rejected. But, before they can be reject- 
Vor. IV. 6 H ed, 
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ed, it ſhould appear that the remainder will be the ſame 


after they are deducted as before. But, by deducting thoſe 
twenty-one, the election might have been different; and there 
are no means of diſcovering how the two real free tenants voted. 
If they voted in a minority, the election is clearly void; if 
they were equally divided, then there was no election; and, 
even if they were unanimous in voting for the defendant, per- 
haps they were influenced ſo to do by the others. In corporation 
meetings, it has been frequently held that when any act is to 
be done by the corporation, and one of the corporators has not 


been ſummoned, the acts of the meeting are void: and the 
reaſon given is becauſe though he could not have formed a ma- 


jority by himſelf, yet he might have influenced the others. Kyn- 
aſton v. The Mayor c. of Shrewſbury, 2 Str. 1051. Sir Charles 
Muſgrave v. Nevinſon, 1 Str. 584. 2 Ld. Raym. 1358. and 
R. v. May, 5 Burr. 2681. If therefore the abſence of one, who 
has a right to be preſent, will vacate an election, a fortiors will 


the preſence cf many who have no right to attend, eſpecially 


if they conſtitute a majority of the whole meeting. There 
being no caſe in the books ſimilar to the preſent, it may not be 
improper to refer to analogous cafes. By 11 Hen. 4. c. 9. no 
indictment is to be made but by inqueſt returned by the ſheriff, 
and if any be made to the contrary, the ſame {hall be void. 
Lord Cole (a), commenting on this ſtatute, mentions the caſe 
of R. v. Scarlet, where the reſt of the great inqueſt, giving 
faith to him, indicted ſeventeen honeſt and good men. upon 
divers penal ſtatutes, and it was “ reſolved and adjudged that 
albeit he alone was ſworn without the return of the ſheriff, 
and all the reſt duly returned, yet this caſe was within 
the ſtatute, and all the indictments found by him and the 
reſt were void; for hereby it appeared what miſchief ſuch an one 
might do.” And from the word “ alone” Lord Coke refers 
to 7 H. 4. fo. 10. pl. 16. where on a challenge to the array 
becauſe it was made by the nomination of the plaintiff's ſer- 
vant, who was put upon the panel, it was ſaid “ Si un ſoit miſe 
en le panel al denominatis' dun party, tout Parray eft quaſſable ; quod 
conceditur per omnes juſticiarios. So in 11 H. 4. fo. 41. pl. 8. an 
indictment was quaſhed becauſe one of the jurymen was an 
outlaw. Or if this be conſidered on the ground of embracery, 
the preſentment is bad. It is ſaid in 1 Zak. b. 1. c. 85. /.1. 
that any attempt to influence a jury by promiſes or perſuaſions, 
as well as money, is embracery ; and in e. 7. that if an act of 


(a) 3 1nft. 33. 


2 embracery 


'Þ 


* 
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embracery were not known before the trial of a cauſe, ſo that the 


party, to whoſe prejudice it was intended, had no opportunity 


to prevent the ill effects of it, by challenging the juror who was 
practiſed upon, it will be a good ground to move the Court to 
ſet aſide the verdict.” Now this 4s a ſtronger caſe; for here the 
homagers were objected to before they were ſworn. But if the 
law be not ſettled in this particular caſe, arguments of conveni- 
ence and juſtice will have great weight in ſettling what the rule 


| ſhould be; and it ſeeras that a decifion in favor of the defendant's 


election may be attended with ſerious miſchiefs to the Public, 
in giving a ſanction to the ſecret views and miſconduct of the 
ſteward of the court, and with injury to the free tenants, who 
have a right to be ſworn on the homage. The right of election 
is a valuable privilege in the electors; and here all the free 
tenants are intereſted in this queſtion, inaſmuch as each may 
in his turn be on the homage and become an elector. It is 
alſo of importance to the Public that the purity of elections 
ſhould be preſerved ; and the fituation uſurped by the defen- 
dant was the principal office in the borough. 


Dampier for the defendant. The grounds on which the de- 


fendant's election may be ſupported are ſhortly theſe ; this Court 
was 1n the nature of a court baron ; the free tenants are the 
judges there, the ſteward is merely the regiſter ; in ſuch a court 
two are ſufficient to make a homage ; and as this preſentment 


was made by two free tenants, it is valid, notwithſtanding others. 
were joined with them. The act of the ſteward, in admitting 


others on the homage to the prejudice of the two tree tenants, 


ought not to vitiate their proceedings. It has been objeted 


that it does not appear that the two free tenants concurred in 


the defendant's election: but, on the verdict, it muſt be taken 


that they did; for the finding is that they and others did pre- 
ſent and elet him. The twenty-one may be rejected; and 
then the finding that the preſentment was made by the two 


free tenants and alſo by the twenty-one others will not affect 
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this queſtion. It is the ſame as if the bye- ſtanders in a court 


were added to the jury. Neither is the refuſal of the ſteward to 
ſwear on the homage thoſe whom he rejected any objection to 
the title of the defendant, who was elected by thoſe who were 
entitled to be on the homage: he was not obliged to ſwear more 
than thoſe two. Whether the ſteward acted only from ignorance 
or from corruption, is immaterial in this queſtion ; as it does 


not appear that the two free tenants were in colluſion with him, 


they 


The King 
T. Mc1x. 
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they ought not to ſuffer for his acts, not having any control 
over him. The act of a bare miniſterial officer ought not to 
prejudice the rights of the free tenants, or to vitiate the title of 
the defendant, who was preſented by thoſe free tenants, At 
the moſt, even ſuppoſing that the ſteward acted from corrupt 
. motives, it is only a foundation for a criminal proſecution againſt 
him. This is not like the caſes cited of elections being void 
becauſe one elector was not ſummoned ; for in ſome of thoſe the 
election would not have been good, even if it had been made 
with the unanimous conſent of all preſent, 

Lord KEN VON, Ch. J. This proceeding was inſtituted for the 
purpoſe of enquiring what title the defendant had to the office of 
portreeve of Fowey ; in his plea he ſet forth his title, alleging 
that the Prince of Wales is lord of the borough. and manor of 
Fowey, in which there is an immemorial court held before the 
{teward or his deputy, and that at that court the homage con- 
ſiſting of the free tenants have immemorially elected and pre- 
ſented a portreeve for the enſuing year; he then ſtated, as a fact, 
that the homage of the free tenants, conſiſting of two perſons 
who are there named, and others, (not named) elected him at 
one of theſe courts. 'The replication, after taking iſſue on the 
ſeveral parts of the defendant's plea, mentioned the names of 
the twenty-one other perſons, and ſtated that they were not free 
tenants ; and the jury have found that thoſe twenty-one perſons 
were not free tenants of the borough and manor. Then the 
queſtion is, whether this election, which the defendant himſelf 
ſaid ſhould be made by the homage conſiſting of the free tenants, 
and which the verdict ſays was not ſo made, can be called a 
legal election? The bare ſtaring of the queſtion is ſufficient to 
decide it. It is a point upon which there cannot be a difference 
of opinion. But the defendant's counſel ſaid, that this Court 
is in the nature of a court baron: he ſhould have defined 
the meaning of a court, which muſt be admitted not to be a 
court baron, but ſuppoſed to be in the nature of a court baron, 
In a court baron the homage are the judges, and the court is 
held before them: but here it is expreſsly ſtated that this court 
was held, not before the free tenants but, before the ſteward or 
his deputy ; and it 1s ſtated to be a preſcriptive court. There- 
fore I do not know how we can infer that two free tenants con- 


ſtitute a court. It was alſo ſaid that though the ſteward: were 
not the judge, he was gue judge: but Lord Holt ſtrongly repro- 


bated the idea of a perſon, not a judge, being qud judge. But, 


yy 
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ve this as it may, che defendant relied on this, among 
other facts, that his election was made by a homage con- 


ſiſting of twenty-three free tenants, and the jury have expreſsly 


negatived that twenty-one of them were of that deſcription. 
ASHHURST, J. When a defendant makes it a part of his 
title that a Court, at which he was elected, was held before 
twenty-three homagers, he cannot afterwards rely on this, that 
two of them were of that deſcription. Here, the defendant 


ſtated that the homage conſiſted _— of free tenants ; but 


the jury negatived that fact. 
BULLER, J. and Gxosz J. aſſenting, 
Judgment for the King. 


(a) Vide 2 Ld. Ram. 950. 


ISVING again WilsoNn and Another. 


HIS was an action on the caſe to recover the ſum of 

21. 115. as money had and received by the defendants to 

the plaintiff's uſe. At the trial at the laſt Carliſie aſſizes before 
Thomſon, Baron, it appeared that the defendants, who are cuſtom- 
houſe officers, had ſeized ſome hams near Carliſie, which the 
plaintiff was ſending in three ſeveral carts from Scotland to Car- 
li/le. The plaintiff obtained one permit for the whole, but owing 
to ſome accident two of the carts were at the diſtance of two 
miles behind the other when the defendants met the firſt and 
demanded the permit; the driver informed them that the per- 
mit was with the other carts, which came up in an hour and a 
half afterwards, before the firſt reached Carliſie, but not till the 
officer after waiting ſome time without ſeeing the other carts 
had made the ſeizure, They were all three driven to the cuſtom- 
houſe at Carliſle, the defendants ſaying they could not releaſe 
them unleſs the collector were applied to. When the whole was 
explained to the colleRor, he ſaid he would have no concern in 
the taking. And the defendants then refuſed to give up the 
carts: with the cargoes, unleſs the plaintiff would give them 
24. 11 f.; which he accordingly did. It was objected on the part 
of the defendants that the plaintiff, by this tranſaction with re- 
venue, officers, had incurred a penalty of 50l., and that he 


could not recover back the money which he had paid to have the 
goods, which had been ſeized, returned to him; and the plain- 


tiff was non; ſuited, with leave to move te ſet that non-ſuit 
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aſide, and to enter up a verdict for him, if this Court ſhould be 


of opinion that the plaintiff could maintain this action. 


A rule having been obtained on a former day by Law to ſhew 


cauſe why the non-ſuit ſhould not be ſer aſide, _ 

Cockell, Serjt. now ſhewed cauſe; ſaying that this payment 
muſt be conſidered either as a bribe to the officers for the re- 
leaſe of the goods, which they had a probable cauſe to ſeize, in 
which caſe the plaintiff and defendants were in pari delifio; or 
as a voluntary payment to the officers for their trouble; in 
either of which caſes che plaintiff could not recover back the 
money paid. But, in whatever light the payment is conſidered, 


as it is admitted that this action is brought againſt the defen- 


dants as cuſtom-houte officers, for an act done by them in that 
character, they were entitled to a month's notice before the 
action was brought, under the 23 Geo. 3. c. 70. % 30. & 24 Geo. 
3. c. 46. / 39. for they ought to have had an opportunity of 
tendering amends, 5 
Lord KE NTVON, Ch. J. The revenue laws ought not to be 
made the means of oppreſſing the ſubject. Here, a permit 
having been granted for the whole quantity of goods, 
and which was with the other carts behind at the time of 
the ſeizure, the ſeizure was clearly illegal. The permit, 
for the entire quantity, could not be ſeparated and diſtri- 
buted to each of the carts. And therefore whatever ground 
of probability there was for ſtopping the firſt cart, yet 


after the matter was cleared up, there was no pretence for 


making a ſeizure; and it was highly improper in the officers 
to take the money, If goods liable to a forfeiture be for- 
feited, the officer is to ſeize them for the king; but be is not 
to be permitted to abuſe the duties of his ſtation, and to make 
it a mode of extortion, Here the defendants took. the money 
under circumſtances, which could by no poſſibility juſtify 
them ; and therefore this could not be called a voluntary pay- 
ment : but it was extorted from the plaintiff, and in that caſe 
no notice to the defendants was neceſſary. | 

. ASHHURST, J. I agree that if this money had been paid as 


Zebribe, both parties would have been in pari delifo, and the 
_ Plaintiff would not be entitled to recover. But here the plain- 


tiff was in no fault whatever ; this money was not paid as a 
bribe ; for the goods were not liable to feizure. Neither was it 


a voluntary payment; for when the defendants had ſtopped the 
goods, the plaintiff was in their power. The defendants ated 


right 
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right in ſtopping the goods at firſt ; ' but when the permit came 
up, there was no pretence to detain them; ſtill leſs to take the 
money. It was a payment by coercion ; and which the plain- 
tiff may recover from the detendants as money unconſcientiouſly 
received by them. : 

.GRross, J. (a). If an officer ſeize goods as ; forfeited, bs does 
it colore officii : but if he take money for delivering up the goods, 
there is no pretence to ſay that that is done colore officii : and ſuch 
money may be recovered back again 1n an action of this kind. 
I admit that in an action of treſpaſs, or tort, the officers are 
entitled to notice under the 23 Geo. 3. c. 70. /. 30. ; becauſe they 
ought to have an opportunity of tendering amends : but that 
act does not extend to an action of afſump/i2. 


Rule abſolute. 
(e) Abf. Buller, J. 


The KING againſt WII s oN and Others. 


HIS was an information againſt the defendants for ob- 
ſtructing an exciſe officer in the execution of his duty; 


10 which they ſuffered judgment to go by default; and being 


now brought up for judgment, affidavits were read on the part 


of the proſecution, in aggravation of puniſhment. 


Erſkine and Piggot, for the defendants, wiſhed to have an op- 
portunity of anſwering theſe affidavits, alleging chat they could 
not come prepared to anſwer the matter of which they could 


have no previous information. This was reſiſted by 

The Attorney-General on the uſual practice of the Court, which 
he ſaid was founded on reaſon; for that the defendants could 
not be taken more by ſurpriſe now than they would have been 
if the matter had gone to a regular trial, where the defendants 
muſt have been prepared to make their defence. 

Per Curiam. It is not the practice, in general, to give the 


defendant an opportunity of anſwering at a future time the 


affidavits produced by the Proſecutor 3 ; and, as far as theſe 
affidavits have already gone, there is no reaſon to break 


through the general rule in this particular caſe. When 


a defendant is brought up for judgment, the only object 
, which the Court have in view 1s to diſcover the real truth of the 
tranſaQion ; and it is much more probable that that object will 
be attained by the practice which has hitherto prevailed, which 
requires that each party ſhould come prepared to diſcloſe all the 
| 1 cCircumſtances, 
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circumſtances of his caſe, than by a cotitrary practice which 
In the caſe of the 


would prove a ſource of infinite perjury. 
King v. Archer (a), where the proſecutor produced affidavits, in 
aggtavation, to ſhew a continuation of the defendant's malice 
by expreſſions uſed ſubſequent to the time of the indictment, 
the Court thought it reaſonable to allow the defendant an op- 
portunity of anſwering thoſe affidavits, becauſe it could not be 
ſuppoſed that he could come prepared to anſwer that which was 
not contained in the indictment. So in this caſe if, in the 
courſe of hearing theſe affidavits, we ſhould be of opinion that 
any point is not fully and ſufficiently explained, wwe will give 


the defendants an opportunity of explaining ſuch part of the 


charge. 


(a) Ante 2 vol, 203. . 


The King again/i The Juſtices of DERRBTSHIEE. 


B. an act for dividing and incloſing Belper and Chevin Ward 


in Derbyſbire, an appeal is given to the party aggrieved by 
any act of the commiſſioners to the Court of Quarter Seſſions 
« within fix calendar months after the cauſe of complaint, at 


* which ſaid general Quarter Seſſions the juſtices are authoriſed 


and required to hear and determine the matter of every ſuch 
appeal, and to make ſuch order as to them ſhall ſeem meet 
„ and reaſonable; and their determination is final. The com- 
miſſioners having made a drain in Belper, (which it was ſup- 
poſed was not warranted by the act), and included the expence 
of it in an aſſeſſment on the proprietors of the incloſed lands, an 
action was brought for the purpoſe of trying the legality of the 
act of making the drain; and ſome of the proprietors, withing 
to have an opportunity, in cafe this action ſhould be determined 
in their favor, of inveſtigating the aſſeſſment, made a motion at 
the laſt Micbaelmas Seſſions for the county of Derby to receive an 
appeal againſt that aſſeſſment and reſpite the hearing of it till 


the next Seſſions, which was refufed by the juſtices; becaufe 
ths following ſeſſions would not happen before the expiration of 


fix (a) months after the cauſe of complaint. A rule was aftet- 


wards obtained by 


D. P. Coke, calling on the defendants to ſhew cauſe why a 
mandamus ſhould not iffire, commanding them to receive os 


appeal. Cauſe was now thewn by 


(4) The cauſe of complaint was five months HL the Michaclmas Seffions. 
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_ -Chambre, Balguy and Clarke, who rehed'on the King v. the Fuſtrces 
of the North Riding of Yorkſhire (a); obſerving that this was even 
a ſtronger caſe than that, becauſe this act of parliament directs 
that the appeal ſhall be heard and determined at the next 
ſeſſions. 
Seſſions could have adjourned the hearing of the appeal, becauſe 
then it would not have been heard within fix months after the 
cauſe of complaint. But, even if they had a diſcretion, it is a 
_ ſufficient anſwer to this application that they have exerciſed their 
judgment upon the ſubject. 


The Court had no doubt but that the clauſe in the act was 


.compulſory on the juſtices to receive the appeal, but not to 
reſpite it. And they ſaid that, as this was a conditional motion, 
only to enter the appeal in caſe the Seſſions would agree to reſpite 
the hearing, they could not compel the juſtices now to receive 
Af, 
Rule diſcharged. 
(a) Ante 3 vol. 150, 


Warp againſt MacAuTEVY and Another. 


HE plaintiff was the landlord of a houſe, which he let to 
Lord Montfort ready furniſhed ; and the leaſe contained 
a ſchedule of the furniture. An execution was Hlued againſt 
Lord Montfort, under which the defendants, ſheriff of Mid- 
Algſex, ſeized part of the furniture, notwithſtanding the officer 
had notice that it was the property of the plaintiff. For this 
the plaintiff brought an action of treſpaſs againſt the defendants : 
At the trial Lord Kenyon thought that treſpaſs would not lie, and 
that the plaintiff ſhould have brought trover: a verdict however 
"was taken for the plaintiff for value of the goods, with 
liberty to the defendants to move to enter up a non-ſur if this 
Court ſhould be of opinion that the plaintiff could not recover 
in this form of action. 
Mingay obtained a rule for that purpoſe on a former 1 3 
againſt which 
Erſtine now ſhewed cauſe. 
paſs on a conſtructive as well as an actual poſſeſſion. 


The plaintiff may maintain treſ- 
Bro. Abr. 


Treſpaſs pl. 303 In Smith v. Milles (a), where indeed the 


ſheriff was excuſed becauſe he could not be made a treſpaſſer by 
relation, Aſbhurſt, J. in giving the judgment of the Court ſaid 


(a) Ante 1 vol. 480. 
6 K 


It is extremely doubtful whether under this act the 
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to entitle a man to bring treſpaſs, he muſt at the time when 
the at was done, which conſtitutes the treſpaſs, either have 


the anal poſſeſſion of the thing, which is the object of the 


treſpaſs, or elſe he muſt have the cogſlructive poſſeſſion in reſpect 
of the right being actually veſted in him.” The right to per- 
ſonal property is not diveſted out of the owner becauſe he gives 
the temporary uſe of it to another. In the caſe of a carrier, the 
owner may. maintain treſpaſs on the ground of his having the 
general property, and the carrier trover on account of his ſpecial 
property. | | 

Lord Kenyon, Ch. J. The diſtinction between the actions 
of treſpaſs and trover is well ſettled: the former is founded on 
poſſeſſion, the latter on property. Here the plaintiff had no 
poſſeſſion; his remedy was by an action of trover founded on 
his property in the goods taken. In the caſe put of a. carrier, 
there is a mixed poſſeſſion; actual poſſeſſion in the carrier, and 
an implied poſleſhon in the owner, 

BULLER, J. The carrier is conſidered in law as the ſervant of 
the owner, and the poſſeſſion of the ſervant is the poſſeſſion of 


the maſter. 


Per Curiam, 


Rule abſolute. 
(a) Ante 1 vol 480. | 


The KING azzinf} CarTwRIGHT. 


" HIS was an indictment. againſt the defendant for an 


aſſault upon an exciſe officer. Several counts charged 
the offence as committed againſt the proſecutor while in the ex- 


erciſe of his office : another count only charged. a common aſſault ;_ 


but even this deſcribed the proſecutor to be an exci/e-officer. 
And all the counts ſtated the offence to have been committed in 


Surry, The venue was laid and the trial had in Middleſex ; 


when the defendant was acquitted upon all the counts, but that 


charging him with a common aſſault, of which alone he was 
found guilty. A motion was made in arreſt of judgment for a 
miſ-trial, on the ground that the 26th clauſe in the gth Geo. 2. 
c. 35. which enacts © that for the better and more impartial 
trial of any indictment or information, which ſhall be found, 


«* commenced, or proſecuted, for any aſſault made or committed 


upon any of the officers of the cuſtoms: or exciſe, every ſuch 


«* offence ſhall and may be inquired of, examined, tried, and 


though the proſecutor was deſcribed to be an exciſe- officer, the offence being laid in S ν and the venue 


in Madgex, 


3 determined, 


* 


IN THE THIRTY-SECOND YEAR OF GEORGE III. 


< determined, in any county in England, in ſuch manner and 


form as if the ſame offence had been therein committed,” 
only extended to aſſaults on officers when in the exerciſe of 
their office. 

The Attorney-General, Beartroft, and Wood, for the Crown, 
contended that the words of the ſtatute were general, and war- 
ranted no ſuch limited conſtruction as was attempted to be put 
on them. They ſtated, that they were inſtructed, that there 
| Had been many inſtances of fimilar convictions, and judgments, 
upon them; and that the general courſe of praclice had been ſo. 
And the benefit intended to be conferred on revenue officers by 
the act will be very materially defeated, if a more narrow con- 
ſtruction prevails; for their ſituation neceſſarily expoſes them 
to the reſentment of thoſe, whoſe goods are ſeized, and of their 
connections; and if they are aſſaulted for having done their 
duty on any former occaſion, and cannot obtain a fair trial in the 
place where ſuch aſſault happened, the probability of which is 
preſumed by the act, the miſchief is juſt as great as in the in- 
{tance admitted to be provided for by the act. 


Erſkine, for the defendant, argued from the abſurdity of ſuch 


an extenſive conſtruction as was contended for, and from the 
general purviews of ſimilar ſtatutes made in par: materid ; which 
were paſſed for the protection of the revenue, and could never 
have been intended to apply to private quarrels between it's 
officers and other perſons. The protection afforded to excite 
and cuſtom-houſe officers is gud officers; and muſt be meant 
only while they are officiating as fuch. 

The Court were all of opinion that the 26th ſection of this 
act of parliament muſt be confined to proſecutions for aſſaults 


on the revenue officers when in the execution of their office, and 


that the miſchiefs from a contrary determination would be 
intolerable. And 

BULLER, J. added that the intention of the Legiſlature might 
be collected from other parts of the act, which was made for the 


ſake of the revenue, as it's title imported. The firſt ſection . 


enacts that all perſons who have incurred penalties and forfei- 
tures againſt the revenue laws, © and any perſons who have 
beat, abuſed, obſtructed, or hindered any officer of the cuſtoms 
or [exciſe in the due execution of their duty,” c. ſhall be by 
the authority of that act acquitted Se, of and from all the ſaid 


offences, except as is therein excepted. Now it is fair to infer that 


the Legiſſature meant to extend the indemnity to all thoſe caſes 
in 


23889. 


491 
1791. 


— — 


The KING 


avalnſft 
WRIGHT. 


IP PUGET 


n 


=” 


— 
. 
Ft - 41 „ C 
- N — 
a Arm. ee os 2 —ů * 


* r —_ o St 
* — —— — 
— 


F — — - 


n 
CITE. 


* 
CE" 


— — 


_ _ 
. — l md 2 
ade. - + + "NS... — e 
„ — . — . 
——_ 2 "x 2 


** 
Do OT 


— — 
= . 
— 
. 2 —— A 


- * > — — 22 U „ 


492 
1791. 


_——  — 


The King 


again 
CART· 
RIGHT. 


Saturday, 


Nov. 26th. 


The rule of 
Tr. 31 G. 3. 
which orders 
that after 


Mich. term 


next no at- 
toraies acting 44 
as writers or 
clerks to 
other attor- 
mies ſhall take 
clerks under 
articles, and 


CASES IN MICHAELMAS T ERM 


in which by the ſubſequent clauſe they gave the right of 
changing the venue. But the firſt clauſe muſt clearly be con- 
fined to aſſaults on the revenue officers in the execution of their 
duty: a mere perſonal aſſault on a proſecutor not in the exerciſe 
of his office, but who happened to be an officer, would not be 
pardoned by this act. Then the ſubſequent clauſe, on. which 

this queſtion ariſes, may be conſtrued with the ſame reſtriction 
and qualification; and, when it ſpeaks of © aſſaults on any of 
the officers of the cuſtoms or exciſe,” it means aſſaults on 


them qud revenue officers. | 
Rule abſolute. 


Expoſition of the Rule of Court of Tr. 31 Geo. 3. 
Ante 379. 


ALDW IN, after adverting to the late rule of Tr. 31 Geo. 3. 
relating to attornies' clerks, whereby it is © Ordered that 
from Michaelmas term [then] next enſuing, no attorney who 
« ſhall be retained or employed as a writer or clerk by any other 
attorney ſhall, during the time of ſuch employ, take or have 
any clerk under articles; and that no ſervice to any ſuch at- 
* torney under articles, during the time that ſuch attorney ſhall 
be ſo employed by any other attorney, ſhall be deemed good 


declares that . ſervice c, defired the opinion of the Court, upon the ſub- 


no ſervice 
with attor- 


nies fo actin 


vices per- 
Formed as 
well before 


as after Mich. 
erm. 


ject of the aſſignment of an articled clerk, who had ſerved an 


5 attorney for three years under ſuch circumſtances, whether rhe 


ſhall be good 
ſervice, ap- rule in queſtion was intended to have a retroſpective operation 


plies to ſer- 


with reſpect to ſervices already performed, or merely to ſuch as 
were to commence from the preſent Michaelmas term. The for- 
mer conſtruction, he fuggeſted, would preſs very hard upon in- 
dividuals, who had already ſerved a great part of their time in 
this manner under a general perſuaſion, warranted by the com- 
mon practice, that ſuch ſervice was valid. But 

The Court ſaid that the rule, which was only made in waſte. 
mity to, and in furtherance of, the act of parliament (a), could 
not be limited in reſtraint of future ſervices of this nature only ; 
for the miſchief intended to be remedied was the admiſſion of 
improper perſons as attornies; which required as much to be 
prevented now as at any future time. And no hardſhip could 
be complained of, as the rule was not introductive of any new 
Tegulation, but confirmatory of an old one, 


(a) 22 Geo. 2. c. 46. / . 
+ 


* 


IN THE THIRTY-SECOND YEAR OF GEORGE III. 


Mess1n against Lord Mass AR EE NE and Wife. 


HE plaintiff, having obtained a judgment againſt the 
defendants in the Chatelet of Paris, brought an action of 
aſſumpſit here on that judgment, in which the defendants ſuf- 
Fered judgment to go by default; whereupon 
Walton obtained a rule, calling on the defendants to ſhew 
cauſe why it ſhould not be, referred to the Maſter to ſee what 
was due for principal and intereſt, and why final judgment 
ſhould not be entered up for ſuch ſum, without executing a writ 
.of enquiry. | 


Holroyd was now ſhewing cauſe, on the ground that there 


was no inſtance in which ſuch a rule had been made; and that 


the reaſon (a) of the former caſes (5) on bills of MOI did 
not extend to this; when 
Lord KENVYON, Ch. J. ſaid, this is an attempt to carry the 
Tule farther than has yet been done: and as there is no inſtance 
of the kind, I am not diſpoſed to make a precedent for it. 
BULLER, J. Though debt will lie here on a foreign Judg- 
ment, the defendant may go into the conſideration of it. 


Rule diſcharged. 


leich v. Salmon, H. Bl. Rep. C. B. 252. 


Andrews v. Blake, Ib. 5 29. and Longman v. 
Fenn, 16. 541. 


(a) The value of the Foreign money is 
-uncertain. Vid. Bagſhaw v. Playn, Cro. 
ZI. 536. and Rand: v. Peck, Cro. Jac. 617. 

(5) Shepherd v. Charter, ante 275, Raßb- 


The KINO again/; The Sheriff of MI DDL ESE x. 


N a cauſe of Metcalfe againſt Aylett an attachment was ob- 


tained againſt the ſheriff for not bringing in the body. It 


-appeared that bail was put in and juſtified, but there was no ſer- 
vice of the rule allowing the juſtification : but the plaintiff was 
-preſent at the time of juſtifying, and oppoſed the bail though 
unſucceſsfully. A rule was obtained by 

Garrow, to ſhew cauſe why the attachment ſhould not be 
ſet aſide, on the ground that the party's having been preſent, 
and oppoſed the bail, diſpenſed with the neceſſity of the defen- 
dant s ſerving the plaintiff with the allowance ; for that the only 
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the practice of the Court ſhould be followed. 


I. is ſufficient 


Kate the true 


the annuityin 
1 the memorial 

14 Fi by way of re- 
\ Ft 


ante 3 vol. 298. 


CASES IN MICHAELMAS TERM 
uſe of ſuch ſervice was in order to give the plaintiff that infor- 
mation which in this caſe he notoriouſly had without it. 

Mingay, contra, now ſhewed cauſe ; inſiſting upon the regu- 
larity of the attachment, becauſe the plaintiff had not been 
ſerved with the allowance; which he contended to be neceſſary, 


riot only that the other party might have notice that ſuch a ſtep 
was taken in the cauſe, but becauſe a contrary rule would tend 


to defraud the Stamp-office of the duties, and the officers of the 
court of their fees; and he ſaid that the ſame point had been 


determined in Booth v. Preſton, 29 Geo. 3. B. R. 

Lord Kenyon, Ch. J. Though we are not a court of revenue, 
we are bound to take care that the revenue is not defrauded. 
Bail is not regularly put in till the allowance of it has been 
ſerved; and it is of importance that all the ſteps preſcribed by 
If we were to ſuf- 
fer this exception to prevail, it would enable the defendant's 


attorney to put into his pocket thoſe duties which n to the 
revenue. | 


Rule Arn 


SoOWERBY againſt HARRIS. 


HIS was a rule to ſhew cauſe why an annuity ſhould - 


not be ſet aſide for a defect in the memorial, in not ſtating 
the conſideration of the annuity, as required by the 17 Geo. 3. 
c. 26. , 1. The memorial, as to this part of it, was as follows, 
after ſtating the date of the deed and names of the parties; 
„hereby Harris, in conſideration of 2100 J. paid, and which 
was in ſuct paid, to him by Sowerby granted to the latter an annui- 


ty of zoo, &c.” This motion was made, and the opinion of the 


Court given, before it was diſcovered that the memorial con- 
tained theſe words © and which was in fact paid;” ſo that the 
caſe adjudged was on a ſuppoſition that thoſe words were omitted. 
In fact the ſum of 2100 l. mentioned as the conſideration was 
paid by a banker's check (a), which was afterwards paid by 


_ the banker to Harris's attorney, who deducted thereout 6. 50 2 


for a demand which he had on Harris. 


Shepherd, in ſupport of the rule, gave up the point of che 
money being deducted, as the whole ſum had been paid to 


Harris's agent; but relied on the caſes of Robinſon v. Howell (5), 
(a) Jide Rumball v. Murray and Rn "| (2) E. 31 Geo. 3. F. R. 


IN THE THIRTY-SECOND YEAR OF GEORGE III. 
and Willey v. Wheeler (a), where it was held that the conſideration 
of the annuity ought to be averred in the memorial, as a ſub- 
ſtantive fact, and ſhould not be ſtated there by way of recital. 
And Le ſaid that that was not required without good reaſon ; for 
a contrary rule would open a door to fraud, and would be the 
means of introducing falſe recitals. | 

* Erſkine, and Gibbs, contra, The annuity act does not direct the 
mode in which the conſideration ſhall be ſtated in the memorial; 
if the real conſideration appear in the memorial in any way, it is 
ſufficient to ſatisfy the act. 

Lord KENVON, Ch. J. The object of the act of parliament, 
in requiring the conſideration of the annuity to be ſtated in the 
memorial, was that the Public ſhould have complete information 


of the real tranſaction between the parties. And that intelligence 


will be equally conveyed to the world, whether it be averred 
as. a poſitive fact that the conſideration was paid, or only ſtated 
by way of recital. In both caſes the parties may attempt to com- 
mit the fraud of introducing a falſe fact into the memorial; 
but that is always open to examination. 

The Court thought it proper to diſcharge this rule with coſts, 
the granting of the annuity appearing to be a fair tranſaction. 

(a) Tr, gi Geo. 3. B. R. 


KEN NARD ggainſt JONES. 


55 LDWIN moved that all proceedings might be ſtayed in this 
action; on an affidavit by the defendant that, on applying to 
the plaintiffs attorney to know what the debt was, he ſaid that it 
was a guinea and an half. He contended that as the debt was under 
49 5. the Court could not take cognizance of it; and they would 
not ſuffer the defendant to be harraſſed by going on to trial. 
This being admitted to be a novel application, 
The Court had ſome doubt ; 

BULLER, I. ſaying that the practice had been not to grant ſuch 
rules in this Court, unleſs the demand appeared to be under 405. 
on the record : but Lord Kenyon ſaying that he remembered many 
applications of this ſort in the Exchequer, The Court granted a 
rule ni,: againſt which, 

Manley now ſhewed cauſe, not denying the fact, but ſtating 
that the application ought to have been made ſooner, if at all; for 
that 
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2791. chat FR defendant was under ſhort notice of ial war he o | 
LY to refer the whole to the Maſter. 84 

. Lord Kenyon, Ch. J. n he: other- ade) aid Ahn 
Jonas. that offer could not be acceded to now. This is a very general 
queſtion which concerns the practice of the Court, whether it 
ſhall be permitted to parties to ſue in the ſuperior courts for ſuch 
mall ſums as thoſe under 40.5. Now that is expreſsly prohibited 
by act of parliament (a); and therefore upon conſideration we are 
of opinion that the rule ſhould be made abſolute, but not with 
coſts, as this is the firſt application of the kind. 

Per Curiam, | Rule abſolute. 


(a) Vid. 6 Ed. 1. c. 8. 


Ex parte WILLIAMS. (a) 


bo 5 ORD KrN VON, Ch. J. ſaid that, on further enquiry 

_— oF from the officers of the Crown Office, he underſtood that 

taxed, though there were ſeveral inſtances, in which this Court had referred an 

7 — attorney's bill to be taxed, though the whole buſineſs had been 

at the quar- carried on at the court of quarter ſeſſions. 

ter ſeſſions. ( 
(a) Vid. ante 124. [ 


REGULA GENERALIS. 


: 
7 


I: I I'T 18 ORDERED That in future all writs ſhall be 


4 * returned by the ſheriff on the day on which the Rule for 4 
Il | returning the ſame ſhall expire, and in default thereof the 
plaintiff ſhall be at liberty to move for an attachment on the 
next day (a). 


(a) This rule aroſe out of 2 caſe of The morning of the ch day, but before the ſił- 
King v. The Sheriff of Surry, where the | ting of the court; to remedy which practice 
Jheriff had not returned the writ all the | the above rule was-made. 
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Court of KING*s BENCH, 


Hilary Term, 


In the Thirty-ſecond Year of the Reign of GEORGE III. 
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GOOD TITLE on the Demiſe of RE VE TT again/? 
BR AH AM. 
5 ejectment was tried at bar by a ſpecial jury from 
Suffolk, and, by conſent, ſome taleſmen from Midaleſex. 
The leſſor of the plaintiff claimed as the heir at law, the defen- 
dant as the deviſee, of Mrs. Elizabeth Braham, the perſon laſt ſei- 
ſed. At the outſet of the cauſe a queſtion aroſe who was en- 
titled to the general reply; and the Court decided that if the 
plaintiff proved his pedigree, and ſtopped, and the defendant 
ſet up a new caſe, which the plaintiff anſwered by evidence, 
which ultimately went to the jury, the defendant ſhould have 
the general reply; and Buller, J. ſaid that he had fo rifled 1 i 
in a cauſe (a) at Wincheſter, 

The plaintiff then ſtated his pedigree, which was admitted; and 
the defendant proved the will, which was impeached on various 
grounds, but chiefly on thoſe of forgery, and undue influence. 
There were two parts of the will, to each of which were three 
bgnatures and a ſeal; and with one of them was ſealed up a 


forgeries ma 


ſame perſon. | ; # 
Ts | (a) Doe d. Farr v. Hicks, Sum, Aſfizes 1789. * 


6M 


by evidence 


be n as a witneſs to prove that the hand-writing of an inſtrument is an imitated and 
not a natural hand, and alſo to prove that two wridogs ſuſpected to be imitated hands were written by the 


paper, 
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paper, purporting to be inſtructions for che will, in the hand- 


writing of the teſtatrix, and ſigned and ſraled by her; at the 


bottom of which was a memorandum, that the teſtatrix at the 


time of executing the will requeſted the atteſting witneſſes to 


ſign the paper for her, which ſhe declared to be her writing; 


and they had ſigned it accordingly. This memorandum was in 
the a of one Reilly, who was fuppoſed by the plaintiff to be 
the contriver of the will, and who was conſiderably benefited by 
it. The plaintiff's caſe, as:to the fongery, conſiſted of evidence 
that the teſtatrix was incapable of writing a paper of ſuch 
length as theſe inſtructions, and hardly able to ſign her name; 
of declarations in her life-time that ſhe never would make any 
will; and of ſome contradictions by the atteſting witneſſes. 
The plaintiff then called two clerks of the Poſt-office, who ſwore 


| that they were uſed to inſpect franks and detect forgeries. They 


were then aſked whether, from their general knowledge of 
writing, the inſtructions were a natural or an imitated hand: 
this queſtion was objected to, but allowed by the Court; and 


the clerks {wore that the hand was imitated. They were then 
afked if they could judge whether the inſtructions were written 
by the perſon who wrote the memorandum : This queſtion 


was alſo objected to, as being a compariſon of hands; but al- 
lowed by the Court, Lord Kenyon, Ch. J. mentioned a caſe 
where a decypherer had given evidence of the meaning of letters 
without <xplaining the grounds of his art, and where tlie pri- 
ſoner was convicted and executed. And Buller, J. ſaid it was 
like the caſe of Wells Harbour, where perſons of ſkill were al- 
lowed to give evidence of opinion. The clerks then ſwore that 


from their knowledge of the ſimilarity of hands they were ſure 


that the inſtructions and .memorandum were written by the 


ſame perſon, They alſo ſwore that all the fignatures to the 


will, and the ſignature to a power of attorney to ſurrender copy- 
holds to the uſe of the will executed afterwards, were imitated 
and not natural writing. On croſs-examination they admitted 
that they had never detected an imitation of the hand of a very 
old perſon, who wrote with difficulty, and might be ſuppoſed 


frequently to ſtop. That their principal means of knowing 


was by ſeeing whether the letters were painted, that is, gone 
over a ſecond time with the pen, which they admitted might 
happen to any perſon from a failure of ink. Other ſignatures 
of the teſtatrix, proved by unſuſpected perſons, were then ſhewn 


to theſe witneſſes; one of theſe ſignatures was ſworn to be genuine 
by 
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by one of them, and by the other to be imitated. —Lord Ken- 
yon, in ſummoning up to the jury, ſaid he ſhould leave the 
queſtion' of forgery on the evidence they had heard, without 
; any obſervations. 

Evidence was allo given on the ground of influence, 
jury found for the plaintiff (a). | 

Mingay, | Partridge; Shepherd, Garrow, Gibbs, Raymond, and 
Fermyn, for the plaintiff: and Erſtine, Bower, Law, Le Blanc, 
Serjt. Baldwin, and Wilſon, for the defendant. 

(a) In a former eje&rent brought by the | affizes at Bury, before A/bhur/t, J. the jury 
preſent defendant, and tried at the laſt Spring found in favour of the will, 


The 


DanigL again} PHILLIPS. 


USSE LL ſhewed cauſe againſt a rule for quaſhing a cer- 

tiorari, which had iſſued to remove a cauſe from the borough 
court of Caermarthen into this court. Two objections had been 
made to the iſſuing of the writ; 1ſt, That it was directed to 
the mayor, commonalty, and burgeſſes, which was the name of 
incorporation; ; whereas it ought to have been directed to the 
mayor, recorder, and town-clerk, before whom the court was 
holden. 

The Court faid he need not trouble himſelf to FF WY this ob- 
jection; for however the proper parties, in whoſe keeping the 
record was, might have objected to make any return of it on 
account of the writ of certiorari being improperly directed, yet 
having in fact returned the record into this court, no ſuch ob- 
jection could be ftarted by third perſons. 

The ſecond, objection was that the damages were laid under 
405. and therefore this Court would not take cognizance of it. 
To this it was anſwered that however that might have held as 
an objection in general caſes, where the action was brought to 
recover a debt under 4os., yet this was an action for an aſſault, 


brought againſt exciſe officers, who could not have an im- 
Prion trial there. 


The Court were ſatisfied with this . iy and 
Diſcharged the Rule. 


Wigley in ſupport of the rule. 


GoopTiTLE® 
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Third per- 
ſons cannot 
object to the 
miſdirection 


to remove 
a cauſe from 
an inferior 
court, if the 
proper offi- 
cers, in whoſe 


record was, 
wave the ob 
and 


here quaſh 
ſuch writ be- 
cauſe the da- 
mages laid in 
the record 
below, which 
was an action 
for an aſſault 
againſt exciſe 
officers, were 
under 404. 
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It is ſufficient 
to ſatisfy the 
proviſions of 
the annuity 
act 17 Geo. 3. 
c. 26. to ſtate 
the conſide- 
ration f 
granting the 
annuity in 
the memorial 
by way of re- 
cital. 

If ſeveral 
deeds be 
given to ſe- 
cure an an- 
nuity, and 
the conſide- 
ration be ex- 
preſſed in all, 


the memorial 


need only 
ſtate the con- 
ſideration 


Once. 


If a bond, 
and a war- 
rant of attor- 
ney to con- 
feſs judg- 
ment, be 
given to ſe- 
cure an an- 
nuity, the 
warrant of 
attorney need 
not expreſs 
the coahde- 
ration, if the 


bond do. 
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„„ . . 
Hop ES againſt Money: and BAIL EV. 


N the laſt term the defendant Money, who had joined with 

Bailey in granting and ſecuring an annuity to the plaintiff, 
obtained a rule for the plaintiff to ſhew cauſe why the judg- 
ment entered up on the bond and warrant of attorney given to 
ſecure the annuity ſhould not be ſet aſide, and why thoſe and 
all other ſecurities ſhould not be given up to be cancelled, and 
all further proceedings ſtaid. The matter, after argument, was. 
directed to ſtand over till this term that the Court might be 
more fully apprized of all the circumſtances: and now it ap- 
peared that the memorial of the annuity directed to be enrolled 
by the 17 Geo. 3. c. 26. ſet forth a bond in the penal ſum of 
600 J. to ſecure an annuity of 50/1. a year; a warrant of attorney 
to confeſs judgment thereon ; and alſo an indenture between the 
parties, which is referred to in the bond, whereby 1 in conſide- 
ration of the ſum of 300 J. Cc. to Bailey in hand paid by 
« Hodges” H. Bailey aſſigned to Hodges his half pay as a ſecurity 
&c; © On the back of which ſaid indenture is a receipt under the 
Hand of the ſaid H. Bailey for the ſum of zoo l. being the conſide- 
* ration money paid to him by Hodges for the purchaſe of the ſaid 
© annuity” Neither the bond or warrant of attorney as ſet forth 
in the memorial ſtated the conſideration of granting the annuity ; 
nor did the warrant of attorney itſelf, which was now produced 
in court, contain the conſideration, but was in the uſual form. 
The ſame objections, which were made to the grant of the an- 


nuity in the laſt term, were now renewed by 


Erſkine and Gibbs, 1ſt, There is no expreſs ſubſtantive aver- 


ment in the memorial that any conſideration was paid for the 


grant of this annuity. The annuity act (a) requires“ That a 

* memorial of every ' deed, bond, inſtrument, or other aſſurance, 
* whereby any annuity, c, ſhall be granted c, ſhall within 
« twenty days of the execution of /uch deed, bond, inſtrument, 


or other aſſurance, be inrolled in the Court of Chancery; and 
© that every ſuch memorial ſhall contain the day of the month 
and the year when the deed, . bond, 
C aſſurance, bears date &c; and ſhall ſet forth (inter alia) the 
con ſideration or conſiderations of granting the ſame ; otherwiſe 


inſtrument, or other 


* every ſuch deed, bond, inſtrument, or other aſſurance, ſhall be 


(a) 17 Geo, 3. c. 26. J. 1. 
| null 
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© null and void” &c. What is ſtated in the memorial as being on 
the back of the indenture is mere recital, and no direct averment 


of the fact of the 300/. being paid. Non conflat but that ſuch a 


receipt may be written on- the back of the indenture, and yet 
the money may not have been paid. It ſhould have been aver- 
red in the memorial that the conſideration was paid. In Robin- 
fon v. Howell (a), where it was only ſtated by way of recital 
that in conſideration of ſo much money paid to the grantor the 
annuity was granted, the Court held it inſufficient. 2dly, 
The act requires that every deed Wc, whereby the annuity is 
ſecured ſhall be ſet forth in the memorial, and the conſideration or 
conſiderations of granting the ſame ; otherwiſe every ſuch deed c, 
ſhall be void. Now the memorial does not ſtate the confidera- 
tion of the bond or warrant of attorney, but only of the inden- 
ture. It is no anſwer to fay that it would be an uſeleſs repetition 
to ſtate the confideration of every deed ſet forth in the memo- 
rial, which muſt be the ſame. It is ſufficient that this is a 
matter of poſitive regulation expreſsly enjoined by the Legiſla- 
rure, who were abundantly cautious to prevent the frauds which 
had before been practiſed while theſe tranſactions were in ſecret. 
But 3dly, Suppoſing the firſt clauſe of the act ſhould be ſatisfied 
by ſtating the confideration only once in the memorial, and 
not repeating it with reſpect to every inſtrument Vc, yet 
at all events the conſideration muſt be ſet forth in every 
inſtrument itſelf by the expreſs requiſition of the third 
clauſe ; which, purſuing the words of the firſt ſection, enacts 


That in every deed, inftrument, or other aſſurance, whereby 


any annuity &c, ſhall be granted, the conſideration really and 
& bond fide paid, and alfo the names Nc, ſhall be fully and truly ſet 
« forth &c; and in cafe the ſame ſhall nor be fully and truly ſer 
© forth tc, every ſuch deed, inſtrument, or other aſſurance, fhall 
„be null and void Sc.“ Here the warrant of attorney pro- 
duced does not contain the confideration for granting the an- 
nuity: and that was held by this court (5) to be an inſtrument 
for ſecuring the annuity within the meaning of the act, which 
ought to be regiſtered in the memorial; and if ſo, it is equally 
neceſſary by the third clauſe that it ſhould contain the con- 

fideration. | 
Wood, contri, as to the firſt objection ſaid that the words fol- 
loving the receipt of the 3007. © being the confideration money 
« paid by the ſaid W. Hodges for the purchaſe of the ſaid an- 


(a) E. 31 Gee. 3. B. R. ante 494. . 6, (6) Hephirs v. Waller, ante 463. 
Vol. IV. 6N « nuity,” 
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« nuity,” were a ſufficient averment that the. money had 
been actually paid: It is the form in which averments in 
pleadings are often made. And as to the ſuggeſtion that it 
might be the mere recital of the words of the receipt on the back 
of the indenture, that was not ſo; the receipt concluded thus; | 
« being the conſideration money vitbin mentioned to be paid by 
te him to me.” In anſwer to the ſecond objection, he ſaid, that 
the firſt clauſe of the act only requires that every memorial ſhould 
contain the conſideration of granting the annuity, not that every 
deed Ec, ſet forth in the memorial, ſhould contain it. That would 
have been an uſeleſs tautology, and unneceſlary for the purpoſe 
of the act, which was merely to aſcertain what the conſideration 
for granting the annuity was, that the Court might ſee that the 
grantor had not been impoſed upon: and that end is as well an- 
ſwered by one averment of the conſideration as by many. And 
ſo it was determined laſt term by the Court of Exchequer in 
Oliver v. Style. One of the objections there was that the con- 
ſideration of the warrant of attorney was not ſtated in the me- 
morial; to which the Court anſwered that a warrant of attorney 
to confeſs judgment does not contain upon the face of it any 
apparent conſideration, but it was referred to by the indenture; 
and they were of opinion that they ought to couple the tranſ- 
action and take the whole memorial together; and if the con- 
ſideration appeared, that was ſufficient. They added further, 
chat a court of juſtice ought not to ſtrain a remedial law for the 
purpoſe of injuſtice. As to the third objection that the warrant 
of attorney ought to have ſtated the conſideration on the face of 
it; chat never could have been the intention of the act; for 
then it would be equally neceſſary to ſtate the conſideration in 
the judgment, which is part of the aſſurance of the annuity : 
but that would be impoſſible. The true meaning of the Le- 
giſlature was that the aſſurance, whether it conſiſted of one or 
more deeds or inſtruments, ſhould contain the conſideration ; 
not that it ſhould be ſtated as many times as there were deeds : 
ſeveral deeds for the ſame purpoſe make in law but one aſſurance. 
The Court diſpoſed of the firſt objection laſt term; being of 
opinion that the memorial contained a ſufficient averment that the 
conſideration was paid; though they agreed that, if it were merely 
ſtated by way of recital (a), that would be ſufficient. And now 
Lord KENYON, Ch. J. ſaid, in anſwer to the ſecond objection, 
that as the act of parliament only required that the memorial 


(a) Vide Sowerby v. Harris, ante 494. S. FF. 
3 ſhould 
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mould contain the conſideration of granting the annuity, it would 1592, 
be abſurd to repeat the ſame thing ſeveral times in the ſame me- 
morial, though ſeveral deeds were given to ſecure the ſame Honors 
annuity, each of them expreſſing the conſideration. That ſuch 31821 
a requiſition would be deſervedly ſubject to the objection of tau- | 
tology ; a complaint to which legal proceedings were already too 
much open. And that there was no foundation for the third 
objection, that the conſideration ought to have appeared in the 
warrant of attorney ; for that the bond, the warrant of attorney, 
and the judgment, taken together, only conſtituted one aſſur- 
ance; and that the act of parliament was ſatisfied by inſerting 
the conſideration in any part of this one aſſurance, namely, the 
bond. That if an aſſurance of an annuity conſiſted of a leaſe 
and releaſe, or of a fine and other deeds, it could not be neceſſary 
to inſert the conſideration of the annuity in the leaſe for a year, 
or 1n the fine ; but it would be ſufficient if it appeared in the 
aſſurance, whether conſtituted of one or of ſeveral deeds." 

Per Curiam, Rule diſcharged. 


DouLsoN againſt MaTTHEws and Another, Thur ſeas 
| | Jan, 26th. 


H1S was an action of treſpaſs for entering the plaintiff's Treſpaſs will 
_ dwelling-houſe in Canada, and expelling him; there was . 1 
another count for taking his goods: but as there was no proof 2 85 
to ſupport the ſecond count, the only queſtion was whether an ee 
action of treſpaſs could be brought in this country for the injury 
ſtated in the firſt count. Lord Kenyon at the trial was clearly of 
opinion that the cauſe of action ſtated in that count was local. 
And as the plaintiff could not ſupport the ſecond count, he 
was non-ſuited. 
Erſkine now moved to ſet aſide that non-ſuit ; obſerving that 
this was not an action to recover the land, but merely a per- 
ſonal action to recover a ſatisfaction in damages, which was 
tranſitory and might be tried here. In a caſe of a ſimilar nature 
Lord Mansfield was of opinion that the action might be tried in 
this country. It was an action brought againſt Captain Gambzer, 
for pulling down by order of Admiral Bo/cawen the houſes of 
ſome ſuttlers upon the coaſts of Nova Scotia, who ſupplied the 
ſailors with ſpirituous liquors. In another caſe (a) Lord Mans- 


field himſelf mentioned this, and ſaid © The objection was taken 
| (a) Coop. 180. 
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«ro the count for pulling down the houſes ; and the caſe of 
« Skinner and the Eaſt India Company (a) was cited in ſupport 


4 of the objection: On the other fide they produced from a 
« manuſcript note a caſe before Lord Ch. J. Eyre, where he 
« gyer-ruled the objection. And I over-ruled the objection upon 

« this principle, namely, that the reparation here was perſonal, 


* and for damages; and that otherwiſe there would be a failure 


Friday, 
Jan. 27th. 


Replevin far 


taking the 
plaintiff's 
goods and 
chattles, to 
wit, a lime 
kiln ; avowry 
for rent ; plea 
in bar that the 
lime kiln was 
affixed to the 
freehold. 
The Court 
held the plea 


in bar to be 


bad, becauſe 
it was a de- 
parture ſrom 
the declara- 
tion. 


« of juſtice ; for it was upon the coaſt of Nova Scotia, where 
there were no regular courts of judicature : but if there had 
* been, Captain Gambier might never go there again; and there- 
« fore the reaſon of locality in ſuch an action in W did not 
hold.“ 


But 
Lord Kenyon, Ch. J. ſaid that the contrary had been held 


in a caſe in the Common Pleas ; that where the action is on the 


realty, it is local. 
'BULLER, J. It is now too late for us to enquire whether it 


were wiſe or politic to make a diſtinction being tranſitory and 
local actions: 


it is ſufficient for the courts that the law has ſet- 
tled the diſtinction, and that an action quare clauſum fregit is 
local. We may try actions here, which are in their nature 
tranſitory, though ariſing out of a tranſaction abroad, but not 
ſuch as are in their nature local. 


Rule refuſed. 
(a) Cowp. 167. | | 


N1BLET againſt SMITH. 


HIS was a replevin for taking the gaods and chattels, to 
wit, one lime-kiln, Cc, of the plaintiff; to which there 
was an avowry for rent in arrear. The plaintiff, in his plea in 
bar, ſaid that the lime kiln before and at the ſaid time when te, 
was affixed to the freehold of the piece or parcel of ground on 
which Cc, and as ſuch was by law exempt from any diſtrefs 
for the arrears of rent in the avowry mentioned, and ought 
not to have been diſtrained for the fame, &c. To this plea the 
defendant demurred generally, 


Holroyd in ſupport of the demurrer. The plea in bar is bad 


on two grounds; Firſt, it is inconſiſtent with, and is a departure 
from, the declaration, by ſtating the lime kiln to be affixed to 
the freehold, when the declaration had alleged it to be a chattel. 
Secondly, the lime kiln being affixed to the freehold, no replevin 
will lie for it; for if the defendant ſhould ſucceed, it could not 


4 


be 
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be delivered to him under the writ of retorno babendo. In Co. 
Lit. 145-6. it is ſaid that a replevin lies for goods and chattels 
only. And a lime kiln is as much affixed to the freehold as 
doors, windows, or a furnace, which are always conſidered as 
belonging to the freehold. Bro. Abr.“ Chattels” pl. 7. 

Smith contra, For the reaſons already given by the defendant's 
counſel, this lime kiln muſt be taken to be affixed to, and part 
of, the freehold, and was not therefore liable to be taken as a 
diſtreſs. 

The Court were of opinion that the plea in bar could not be 
ſupported, becauſe it was a departure from the declaration, 
That the declaration, treating the lime kiln as a chattel, might 
poſſibly have been true, becauſe lime may be burnt in a port- 
able even, and the kiln need not therefore neceſſarily be affixed 
to the freehold : but that, as the plea in bar ſtated it to be 
affixed to the freehold, it was inconſiſtent with the declaration. 


Judgment for the defendant. 


BrxnGouGH and Another again/} RossiTER. 


EBT on bond. The defendant, after craving oyer of 

the bond, by which he and two others became jointly and 
ſeverally bound to the plaintiffs as ſheriffs of Briſtol; and of the 
condition, which was for the defendant to appear before the 
mayor and aldermen of Briſtol, juſtices aſſigned to keep the 
peace c, at the next general quarter ſeſſions to be holden 
c, in the Guildhall in the ſaid city, on tc, to anſwer c, 
touching a certain treſpaſs and aſſault whereof he was indicted, 
pleaded, that before and at the time of making the ſaid writing 
obligatory he had been indicted for the treſpaſs and aſſault in 
the condition mentioned, and that a capias was iſſued out of the 
court of ſeſſions of Briſtol, directed to the then ſheriffs of Briſtol, 
commanding them to take the ſaid defendant, and him ſafely 
| keep, ſo that they might have his body before the ſaid juſtices 
in the condition mentioned at the next general quarter ſeſſions 
c, then and there to anſwer &c. The plea then ſtated the de- 


livery of the writ to the plaintiffs as ſheriffs, and the arreſt of 
the defendant by virtue thereof, and that the defendant exe- 
cuted the ſaid bond with the ſaid condition in order to ob- 
tain his diſcharge from out of the euſtody of the Plaintiffs, 
Who thereupon ſet him at liberty; the ſaid indictment in the ſaid 


condition 
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The ſheriff 
has no autho- 
rity to take 
a bond forthe 
appearance 
of perſons 
arreſted by 
him under 
proceſs iſ- 
ſuing upon 
an indict- 
ment at the 
quarter ſeſ- 
fions for a 
miſdemeanor: 
he can only 
take a re- 
cognizance 


for their ap- 
pearance. 
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condition py the faid writing obligatory mentioned then being pending 
and wholly undetermined ; and that the defendant did not upon 
or at any time before or after the making of the ſaid writing 
obligatory, or before the exhibiting of the plaintiff's bill, enter 
into any recognizance or other ſecurity whatſoever to our lord the now 
king for bis appearance at the ſaid ſeſſions, in the condition of the 
ſaid writing obligatory mentioned, or at any other court or 
ſeſſions whatſoever, to anſwer he faid indictment c, or in 
any other manner whatſoever touching the ſaid treſpaſs tc, 
nor was any ſuch recognizance or ſecurity entered into or given 
to our faid lord the king in that behalf. The ſecond plea was 
the ſame as the former, except that it ſtated that the defendant 
while in cuſtody upon the arreſt executed the bond in order to 
obtain, and in conſideration of then and there obtaining, his diſcharge 
out of cuſtody ; which bond the plaintiffs accepted on the occafion 
and for the cauſe and conſideration aforefaid, and thereupon 
then and there ſet at liberty and permitted the defendant 79 
eſcape and go at large c; the ſaid indictment being then 
pending and wholly undetermined, tc. The third plea was 
alſo the ſame as the firſt as far as the averment of the plaintiff's 
having ſet the defendant at liberty after having executed the 
bond in order to obtain his diſcharge; and then was added this 
further averment, that no writ of venire factas iſſued or was ſued 
out againſt the defendant upon the ſaid indictment mentioned 
&c, previous to the iſſuing of the ſaid writ of capias againſt 
the defendant ; nor was he thereby or by any other writ or 
proceſs whatſoever ſummoned to appear or anſwer to the ſaid in- 
dictment before the iſſuing of ſuch writ of capias. 


To each of thefe pleas there was a general demurrer, and 
joinder. 5 
Marryat, in ſupport of the demurrer, made two paints; ry 
that the ſheriffs were juſtified in executing the capias, although 
no venire had previouſly iſſued; and ſecondly that the ſheriffs, 
baving arreſted the defendant under the ſeffions' proceſs, were 
not only juſtified but bound to take an obligation for his appear- 
ance at the return of the writ. But he was deſired by the Court 
to confine himſelf to the laſt point, as they had not any doubt 
upon the firft. And this he ſaid depended on the ſtat. 2 3 Her. 6. 
c. 9.; by which fheriffs are enjoined “ to let out of priſon all 
« perſons by them arreſted, or being 1 m their cuſtody, by force 
of any writ, bill, or warrant, in any action perſonal, or by 
2 6g indictment of treſpaſs, upon reaſonable ſureties, Vc, where 
2 ( « fach 
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4 ſach perſons be ſo let to keep their days in fuch place as the ſaid 
« ori, bill, or warrant ſhall require” c. And © that no ſheriff, 
« tc, ſhall take tc, any obligation for any cauſe aforeſaid, or 
« by colour of their office, but only to themſelves of any per- 
“ fon, which ſhalt be in their ward by the courſe of the law, 
« but by the name of their Mee, and upon condition written that 
« the priſoners ſhall appear at the day contained in the ſaid 
„ writ, bill, or warrant, and in ſuch places as the ſaid writ, 
bill, or warrant, ſhall require; and if any of the ſaid ſhe- 
<« riffs &c, take any obligation in other form by colour of their 


offices, that it ſhall be void.” It will be contended that this 


ſtatute only relates to bail upon indictments taken in the ſheriff's 
own court, the torn: but it is evident that the words “in ſuch 
place as the ſaid writ, bill, or warrant” muſt refer to other 
courts befides his own. Nor was it neceſlary to paſs any ſta- 
tute for the purpoſe of enabling the ſheriff to bail perſons in- 
dicted in his own court; for he, as ſole judge thereof, had a 
clear right to do ſo before the ſtatute. It is a fettled principle 
that where a perfon has a power to judge (except in the caſe of 
felonies) he has, at common law, a power to bail alſo. A writ 
of mainprize lay at common law. Fits. N. B. 249, 250. And 
in 250. G. it is faid © If a man be indicted before juſtices of 
peace of treſpaſs, and impriſoned for the fame by procefs, he 
may fue a writ out of the Chancery, directed to the ſheriff to 
rake bail of him to appear before the juſtices at the ſeſſions, 

and to ſet him at liberty.” The only reaſon therefore for 
paſſing this ſtatute was to extend the power of the ſheriff to the 
bailing of perſons indicted before juſtices of peace, whoſe juriſ- 

dition was not ſettled before the 1 Ed. 3. and augmented by 
fubſequent Natutes, in like manner, as Ty exerciſed that power 
at common law over perſons indicted i in his own court. Then 
ſuppoſing the ſheriff had power to liberate out of cuſtody in 
this caſe, he could only do it by taking a bail bond, and not by 
taking a recognizance. For no perſon can take a recognizance 
who is not a judge of record or by commiſſion. Beſides which, 
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this very ſtatute of Hen. 6. requires expreſsly that it ſhall be 


done by obligation only, taken by the ſheriff by his name 


of office; and prohibits ſecurity from being taken in any other 


10 Co. 108, b.) where the defendant in cuſtody of the ſheriff by 
a capias on an indictment of treſpaſs was bailed on giving a bond 
| | to 


way. That this was the practice appears from Dall. Rep. 11. 
and 7 Ed. 4, 5. b. pl. 15. (recognized in Plowd. 68. and 
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1792. to a ſtranger to appear at the day Ce; and there the bond was 
— held void, not becauſe it was a bond, but becauſe it was not 
Bzxcoven made to the ſheriff as the ſtatute directs. 

a. BULLER, J. Whatever power the ſheriff might have had in 
this reſpect under the ſtatute 23 Hen. 6. c. 9., the queſtion is, 
whether it is not taken away by a ſubſequent act paſſed in the 
next reign; 1 Ed. 4. c. 2. It is clear that at common law the 
ſheriff could not bail any perſons indicted before juſtices of the 
peace (a), though he might bail thoſe indicted before him at his 
torn (5). Now the ſtat. 23 Hen. 6. was not paſſed to enable the 
Meriff to take bail in caſes where he could not bail before, but 
in order to compel him to take bail in thoſe caſes where he 
might have taken bail, and neglected fo to do. Before this 
ſtatute the ſheriff might bail thoſe indicted before him: but rhe 
ſtat. 1 Ed. 4. c. 2. manifeſtly ſhews that the Legiſlature would 
not truſt to the ſheriff in ſuch caſes ; for the act requires him 
to return all indictments taken before him at his torn to the 
juſtices at the next ſeſſions; and Harkins (c) expreſsly ſays that 

_ that ſtatute takes away the ſheriff's power of bailing in ſuch caſes. 
In the 25th ſection of the ſame chapter he ſays © it is holden by 
ſome that by the common law the ſheriff might, by virtue of his 
office, as principal conſervator of the peace, bail any perſon ar- 
reſted on ſuſpicion of felony, or for any other offence which is I. 
bailable. In the next clauſe (4), he ſays © But it ſeems that the 
ſheriff had no power, ex officio, to bail any perſon indicted of any 
crime before juſtices of peace.” And in the 27th, © It is holden 
that at this day the ſheriff has loſt his power by reaſon of 

1 Ed. 4. c. 2.; by which it is enaQted © that the ſheriff ſhall 
not proceed on any ſuch indictment, but ſhall remove it to the 
next ſeſſions of the peace.” Therefore there was a caſe before 

the ſtatute of Hen. 6., in which he might have taken bail. 
The Court (ſtopping Lawes, who was to have argued on the 
other fide) then ſaid that theſe paſſages in Hawkins perfectly ex- 
plained the meaning of the ſtatute Hen. 6.; and were confirmed 
by the ordinary courſe of juſtice which was conformable to his 
opinion ; and that it was the ſheriff's duty to have taken a re- 


[ W | 
i BT 7 | Judgment for the defendant. 


1 (a) 2 Hawk, P. C. e. 15. J 26. (8) Ib. A hÿ % (e) Bb. J. 27. [a) Sed. 26. 
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Gamon agginſi Jones and Another. In Error. 


TO a replevin the defendant Jones avowed, and the other 
defendant made cognizance, for taking the diſtreſs for rent 
in arrear; che plaintiff in his plea in bar ſaid nothing was in 


arrear; on which iſſue was joined. The jury at the great ſeſſions at 


Glamorgan found the iſſue for the defendants, and aſſeſſed their 
damages at 19/. together with 4 s. coſts; and the judgment was 
that the plaintiff be in mercy c; that the defendants go with- 
out day; that they have a return of the cattle &&c; and that they 
recover their damages and coſts aforeſaid aſſeſſed by the jury in 
manner above, and alſo 46/. 13s. 5d. for their damages and 
coſts awarded by the Court to the defendants by their aſſent 
by way of 1acreaſe ; which damages, expences, and coſts, amount 
in the whole to 65 l. 13s. 54.:.” The plaintiff removed the 
record into this court by a writ of error, and aſſigned for error, 
that the judgment was given for damages diſtinct from the 


coſts and charges of the defendants, and alſo for a return of the 


cattle ; and that in the judgment there 'is no award that the 
plaintiff rake nothing by his writ or plaint, or that the defen- 
dants hold the ſaid cattle irrepleviſable, &c.” 

Bevan, for the plaintiff, contended that the judgment was 
erroneous, whether it were conſidered as a judgment at com- 
mon law, or under the ſtatute 17 Car. 2. c. 7. iſt. It is bad as 
a common law judgment, becauſe it does not adjudge a return 
of the cattle irrepleviſable. Secondly, The value of the cattle not 
being found by the jury, it is bad as a judgment under the 


| ſtatute 17 Car. 2. c. 7. , 2. which direQs that the jury ſhall 


enquire concerning the arrears of rent, and the value of the goods 
diſtrained. | | 
Wood contra. If the errors be material, the Court may give 
the proper judgment themſelves, if the record will warrant them 
in doing ſo. Salk. 401. Now it clearly appears on the record 
that the avowant is entitled to a judgment of a return of the 
cattle irrepleviſable, and therefore the Court will be warranted 
in giving that judgment. But it will not be found that the 
judgment given below is erroneous. By the common law, when 


the merits of a cauſe were decided by a verdict in replevin, the 


judgment was for a return of the diſtreſs irrepleviſable : but 


'when the plaintiff was nonſuited, the return was repleviſable. 
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But it being found highly inconvenient that the plaintiff might 
have ſeveral replevins for the ſame cauſe, the ſtatute of Nel 
minſter 2. (a) was paſſed to remedy che inconvenience; and it 
enacts that where the plaintiff is nonſuited, he ſhall not have a 
new replevin, but à writ of ſecond dalivetancs; and if he be 
ni6ffuited a ſecond time, tlie return ſhall be ierepleviſhble. Since 
_ that ſtatiite; therefore, WHetieverthe defendant ſucceeds in replevin, 
- the return of the diftreſs muſt be neceſſarily irrepleviſable in all 
caſes; and perhaps it is on this account that the addition in 
the judgment, of the return being irrepleviſable, has been diſ- 
regarded ſince the ſtatute ; the diſtinction between the two caſes 
being deſtroyed by that act. 2 
Lord KEN VON, Ch. J. It is ſufficient for the defendant's 
purpoſe to eſtabliſh this as a good judgment at common law, 
even though the former part of the judgment cannot be ſup- 
ported under the ſtatute of Cor. 2., becauſe the value of the dii- 
treſs is not found. The ſingle queſtion is, therefore, whether 
this be not a good common law judgment, although it do not 
in terms award a return irrepleviſable. In Tounſend s Fudgment 
(3) are ſeveral precedents. of judgments, awarding a return of 
the diſtreſs without adding. © irrepleviſable:” and the obſerva- 
rions by the defendant's counſel ſhew that the addition is aot 
—_— ſince the ſtatute ; becauſe now in point of law the re- 
turn is irrepleviſable in all cafes. 
BvLLtER, J. (r) It not being ſtated what was the rent in arrear, 
this cannot be ſupported as a judgment under the ſtatute of Car. 2. 
#hich requires that the amount of the rent and the value of the 
goods hall be found. But this may be taken to be a good 
judgment under the ſtatute 2x Hen. 8. c. 19. J g. under which 
the defendants are entitled to damages and coſts, Neither is 
there any foundation for the other objection, that this is an 
erroneous judgment at common law, for the reaſons already 
given. Befides, it is an invariable rule that if a judgment be 
more favourable for the plaintiff than he is entitled to, he can- 
not take advantage of it, -becaufe he is not injured by at. 
GRrosx, J. Of the fame opinion. 
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2 DAPSFORD againſt F LETCHER, 


EPLEVIN for taking goods in the plaintiff's dwelling 
houſe. Avowry for F̃ol. rent due at Chriſtmas 1795 from 
Brookes to Fletcher's teſtator for this houſe; another avowry for 


the ſame rent due at the fame time from the plaintiff to the defen- 


dant's teſtator. Pleas in bar, firft, as to 20/. (parcel of the gol.) 


nothing in arrear; 2dly, as to 3o/. the reſidue, a tender and no 


ſubſequent demand; zdly, “ that William Fletcher (deceaſed) in 
his life-time and at the time of his death, and the ſaid William 
Fletcher (the defendant) from the time of his death until and at 
the ſaid time when c, held the ſaid dwelling houſe in which 
Dc, with the appurtenances as tenants thereof to the Duke of 
Portland, at and under the yearly rent of 5. of lawful money 
of Great Britain to be paid at the four moſt uſual feaſts or days 
of payment of rent in the year, that is to ſay, &c, by even and 
equal portions. And that before the ſaid time when c, 20 /. 
of the ſaid laſt mentioned rent for four years, ending at the feaſt 
of the Nativity of our Lord Chrift 1790, became due and in 


arrear from the ſaid William Fletcher (the defendant) to the faid 


Duke. And thereupon the ſaid Duke, at the ſaid feaſt of Cc, 
demanded payment of the arrears of the ſaid rent from the ſaid 
W. Fletcher, (the defendant,) but the ſaid W. Fletcher then and 
there refuſed to pay the ſame; whereupon the ſaid Duke after- 
wards, and before the ſaid time when c, demanded the pay- 
ment of the ſaid arrears of rent from the ſaid W. Brogkes, as the 
occupier of the ſaid dwelling houſe, and threatened to diſtrain 
upon the goods and chattels in and upon the faid dwelling houſe 


and premiſes; whereupon the ſaid W. Brookes in order to prevent 


the ſaid goods and chattels in and upon the ſaid dwelling houſe 
and premiſes from being diſtrained, long before the ſaid time 


2 when Cc, to wit, on the 2 5th day December 1790, paid to the 


aid Duke the ſaid 20 f., the rent aforeſaid, ſo being in arrear 
and unpaid as aforeſaid ; and ſo the Plaintiff, ſays that nothing 


af the Laid 20 J. af the rent aforeſaid was in arrear to the ſaid 


V. Fletrber (the defendant), in manner and form as the ſaid W. 


Fletcher (the defendant) hath above in his ſaid avowry alleged: 


and this che plaintiff. He, wherefore c. A ſimilar plea to the 


laſt avowryx. 
To both theſe there was A * demurrer. 
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Chambre, in ſapport of the demurrer, urged that the plea in 
bar was no anſwer to the avowry; for though it was not pleaded 


in form as a ſet-off, it was ſo in effect; and it has been held that 


the ſtatutes of ſet-off do not extend to a replevin, Ab/olonr v. 
Knight (a). Neither can the payment of a debt of the avowant 


be conſidered as payment of rent, fo as to prove the plea that 


nothing is in arrear. The plaintiff, having ſtated the ſpecial 
grounds from which he draws the concluſion that nothing is in 
arrear, cannot be permitted to reſort to other grounds to ſupport 
it. Now the circumſtances here. pleaded at the moſt only 
amount to this, that the avowant has contracted a debt with 
him; for the relation in which he ſtands to the plaintiff cannot 
vary the caſe. It does not appear that the avowant had any 
notice that the plaintiff had paid the ground-rent ; and no per- 
ſon can be allowed to charge another with a debt againſt his con- 
ſent or without his knowledge. This therefore cannot be con- 
ſidered as a payment for the avowant, becauſe the plaintiff was 
not authoriſed to make it. But even if it had been paid with 
the avowant's conſent, and he had afterwards repaid the plaintiff, 
the former might have avowed for the whole rent in arrear, and 
yet if it could have been conſidered as part payment of the 
rent by the tenant at firſt, the defendant could not afterwards 
have avowed for that part of the rent; and it is not alleged in 
the plea that the defendant has not repaid him. In all the land- 
tax acts a {ſpecial proviſion is made to enable the tenant to de- 
duct the land-tax, which is a charge upon the land, out of the 
rent to be paid to the landlord : this furniſhes a ſtrong argu- 
ment to ſhew that in the contemplation of the Legiſlature 
paying the land-tax by the tenant would not have been con- 
ſidered as part payment of the rent to the leflor, otherwiſe it 
would have * nugatory to have inſerted this A in thoſe 
acts. 

Lord er ch. J. It is incumbent on a partys who 


wiſhes to eſtabliſh a point contrary to all juſtice and equity, 
to produce ſome direct authority, ſhewing that there is an 


inflexible rule of law eſtabliſhed in oppoſition to juſtice: but 
no ſuch authority has been produced by the defendant to 

ſupport his claim. The general principles that have been re- 
lied on in the argument, that a ſet-off cannot be pleaded to 
an avowry for rent, and that no perſon can make another his 
debtor by voluntarily paying the debt of that other perfon 


(a) Barnes 450. 4to. edition, and Bul.. | B. R. and Laycecl v. Tufſnell, E. 27 G. 3. 
N. P. 181. Graham v. Fraine, H. 24 C. 2. B. R. 8. P. 


againſt 
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againſt his conſent, are not queſtioned. With regard to the 1792. 
firſt, it is much to be lamented that it ſhould have been ſo de 
cided: however, for the ſake of certainty in the law, we muſt 3 
ſubmit to thoſe deciſions, till the Legiſlature alter the law. Fisrenze. 
But this is not a croſs demand: the ground rent paid by the 
Plaintiff was in diſcharge of a demand ſuperior to the improved 

rent; it was the firſt charge from which the defendant was to 
exonerate himſelf before he put any of the rent due from the 

_ plaintiff into his own pocket. This was a payment in reſpect 
of the occupation. And to the other poſition I perfectly ſub- 

ſcribe ; but it cannot govern this caſe. Here the plaintiff was 
ſab-tenant to an eſtate of the defendant's, held under the Duke 
of Portland ; the ground-rent being in arrear, the Duke of 

| Portland's agents applied to the plaintiff for payment, which 
they had it in their power to enforce by diſtreſs; and they even 
threatened to do ſo; it was therefore by compulſion that the 
plaintiff paid this money, which was due in reſpect of the very 
property which he held as tenant to the defendant, and of the ſame 
property for which this diſtreſs was made. This then is clearly 
diſtinguiſhable from the caſe of a voluntary payment made to 
charge another perſon with a debt againſt his conſent. And 
now the defendant inſiſts that, though all this property was liable 
to the ground-rent, and though this was the firſt charge on the 
land, he is to receive the whole of the reſerved rent from the 
plaintiff, without making any deduction for the ground-rent. 
But a more unconſcientious propoſition was never ſtared in a 

court of juſtice. 

BULLER, J (a). There is a great difference between a pay- 
ment and a ſet- off; the former may be pleaded to an avowry, 
though the latter cannot. That 1s. a good payment which is 
paid as part of the rent itſelf in reſpect of the land: but a ſet- 
off ſuppoſes a different demand, ariſing in a different right. A 
caſe put at the bar admits of a deciſive anſwer ; it was ſaid that 
if the tenant had paid the ground-rent, and the defendant had 
afterwards repaid him, the latter could not avow for the whole 
rant; but, whether the payment of a ſum of money is to be con- 
fidered as a payment by one perſon for the debt of another muſt - 
depend on the will and conſent of both parties ; -and if it be 
once conſidered by both as payment, the debt-cannot afterwards 
be revived. And my anſwer to the caſe ſuppoſed is this, 
that the payment there never was conſidered by both as a pay- 


. Met wit BY (a) Abſ. Aßpburſt, J. 
Vol. I. 6Q My 
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rent of pol.; out of which 5 . per annum was to be paid to the 
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ment; and, if not, the whole rent remains due. 1 conßder 
this caſe as a leaſe by the defendant to the plaintiff at che | 


ground-landlord ; and therefore a payment of that ground-rent 
is. a payment of ſo much rent to the defendant, and may be 
pleaded in anſwer to the avowry for rent. Neither can we ſup- 
poſe upon this record that the defendant ever repaid the plaintiff 
this ground-rent ; for, if he had, he might have replied that 


fact. 


Grosx, J. The principles relied on by the defendant's coun- 
ſel are not diſputed, but they are not applicable to this caſe, 
It muſt be admitted that a plaintiff cannot plead a ſet- off 
to an avowry for rent, and that one perſon cannot make 
another his debtor by a voluntary payment. But this is 
neither the one or the other. It is a compulſory payment made 
by the plaintiff to protect him from a diſtreſs for the ground- 
rent due to the original landlord. 

Judgment for the plaintiff, 


BaRRyY againſ} PEBBINGTON. 


HIS was an action of treſpaſs, wherein the iſſue was on 
the ſoil and freehold of the defendant. At the trial at 
Chefter the plaintiff, who derived title under Lord Barrymore, 
offered in evidence ſeveral items contained in a book in the 
hand-writing of one Aſbley, who had many years ago been 
ſteward to Lord Barrymore, and was now dead. The manu- 
ſerip was a common day-book, not particularly appropriated 
to Aſhley's concerns with Lord Barrymore, but containing a 
variety of other matters relating to his different employers; 
and the zems in queſtion, three in number, were memoranda of 
receipts of ſums of money by A/bley from different perſons by 
name, but whoſe ſituations were not mentioned, for treſpaſſes 
committed on the common- in queſtion, paid on account of 
Lord Barrymore; the firſt item was dated in 1739, the laſt in 
1785. This evidence was rejected; and a verdict having been 
given for the defendant, a rule was obtained in the laſt term 
calling on him to ſhew cauſe why there ſhould: not be a new 
trial, on the authority of Warren v. Grenville (a). 
Leycgſter, Topping, and Abbott, now ſhewed cauſe; conttndig 
that this evidence was properly rejected, whether the W 


(a) 2 Str. 1129. Vide 2 Furr. 1072. x” 
2 | were 
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were confidered on the general rules or evidence; or on the au- 
_ thiorities forming exceptions to that rule. As to the firſt; it was 


Fer inter dlios acta, and it was the evidence of a perſon not on oath, 
and hom the adverſe party had no opportunity of croſs 


_ Examining. The acts, which were the ſubject of theſe entries, 


were ſuppoſed acts of treſpaſs, for which a ſatisfaction was ſup- 
poſed' to be made: but in ſach caſes much depends on the 
fituations 6f the perſons making the ſatisfaction, whether poor 
or affluent, and on the circumſtances attending the tranſaction; 
now theſe were ſimple entries, without any explanation what- 
ever. Perhaps too the perſons, who paid theſe ſums, were tenants 
of Lord Barrymore, living within Wareham manor, and conſe- 
quently entitled to a right of common there, though they were 
not inclined to conteſt any-point with the lord of the manor : if 
they were not, but were tenants of Harford manor, that fact 
ſhould have been ſupplied by affidavit. Neither does this caſe 
come within the uſual exception of a ſteward's book being evi- 
dence, or within the caſe of Warren v. Grenville, The formet 
exception only obtains where the account has been ſettled with 
the lord, or ſigned by the ſteward : but this book was not figned 
by the ſteward, nor does it appear that it was ever produced to 
the lord, Beſides the foundation of that exception is that, as tlic 
ſteward charges himſelf by ſuch an account, it ſhall he evidence 
againſt him : but that ought not to bind third perſons who are 
not parties to the tranſaction. And in the caſe cited, where the 
queſtion was whether a ſurrrender by a tenant for life ſhould be 
preſumed to ſupport a recovery of 40 years ſtanding, the debt- 
book of an attorney, who was employed in ſuffering the reco- 
very, containing two articles charged for drawing and engroſſing 
the ſurrender, was admitted in evidence, to fortify the preſump- 
tion, and becauſe, as in caſe the attorney had been living he 
might have been examined, that book was the next beſt evidence. 
But in this caſe the entries fortify nothing; and they were not 
the next beſt evidence, becauſe it was not proved that the per- 
ſons who had made ſatisfaction for the ſuppoſed treſpaſſes were 
dead. Beſides this cafe is merely an exception, and ought not 
to be extended ſo as to eſtabliſh a general rule. 

Lord KENVON, Ch. J. (Stopping the counſel on the othier 


ſide). We are not now called upon to determine what weight 


this evidence ought to have in this cauſe; and perhaps it may 
turn out on farther inveſtigation that theſe were ſmall ſums of 
n—_y and paid T7 perſons in poor circumſtances to the lord of 
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the manor, with whom they were not in a ſituation go co 
but the dangle queſtion here is whether theſe entries 1 
miſſible evidence. It is clear that where a ſteward charges him- 
ſelf with the receipt of money, it ſhall be received in evidence 
before a jury to ſhew that ſuch ſum was received by him. But 
it has been objected that the ſteward's accounts ſhould have been 
figned by him: if the entry be not in the hand-writing of the 
ſteward, undoubtedly it muſt be fgned by him: but here all 
theſe entries were written by the ſteward himſelf, and therefore 
they were evidence to charge him with the receipt of the mo- 
ney; and if ſo, they ſhould have been received in evidence on 
the trial of this cauſe, though n they may not have much 
weight before the jury. 

 ASHHURST, J. The rule is that if" treats entry be ſuf- 
ficient to charge him, it is admiſſible evidence; and theſe en- 
tries were undoubtedly ſufficient to charge him. Suppoſe Lord 
Barrymore had brought an action againſt the ſteward for money 
had and received, he might have given him notice to produce 
the books in which theſe entries were made, and they would 
have charged the ſteward with the receipt of theſe ſums. 


| BULLER, and GRosx, PRO agreeing, 
The rule was made abſolute. 


PERRY and Others again// JackxsoNn Bart, and 
Others. 

HIS was an action on a bill of exchange for 100 1. by the 
payees againſt the drawers. The declaration ſtated that the 
defendants on the 24th of November 1767, at New York in parts 
beyond the ſeas, to wit, at London, c, drew the bill in queſtion, 
requeſting R. Willis to pay at 40 days ſight the contents to the 
plaintiffs ; that' Willis in Fanuary 1768 refuſed to accept, and 
afterwards to pay it; by reaſon whereof, and according to the 
uſage and cuſtom of merchants the defendants became liable to 
pay &c. The defendants pleaded ſeverally the ſtatute of limi- 
tations : to which the plaintiffs replied that when the cauſe 'of 
action accrued to the plaintiffs, one of them was abroad in parts 
beyond the ſeas and out of the kingdom of Great Britain, to wit, 
at New York in America; and that he remained ſo abroad in 
parts beyond the ſeas continually from thence until October 1787, 


when he returned &c; : wenig that they exhibited their bill. 
within 


Wd 


* 
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a Gx: yrart after his- return. . The defendants demurred- 
5 Sehe Abefe replicuions. | Ag. 

Io - Balgwin;avd: Adam: (a) in ſupport of the deraucrexs,. By the, 
e 4 6, 161 /. gt the- time: of bringing actions upon, the; 
caſeis limited to; fix years. after the cauſe. of achon ariſea; pro- 
wide ſect. 7.) © That if any perſon or perſons, that is or {hall 
heſentitled to any: ſuehꝭ action upon the caſe, c, be or ſhall, be 
at che time: af any: ſuch: cauſe of action within the age of twenty, 
one yrars, eme covert, nam compos mentis, impriſoned, or beyond 
the ſeas, then ſuch perſon or perſons ſhall be at liberty to bring 
the fame” action, ſo as they take the ſame within ſuch times as 


covert; of fane memory, at large, and returned from beyond. the 
feas, as other perſons having no ſuch impediment ſhould. have 
done? There: being no caſe upon this ſubject, the queſtion muſt 
depend om the reaſun of the exception made in the above pro- 
viſd. The exception was introduced for the purpoſe of protect- 
ing the intereſts of thoſe, who were not competent to enforce 
cher demands in a court of juſtice; and the reaſon of it only 
Wwollls in che caſe of a fingle plaintiff reſiding abroad; for when 
there are ſeveral plaintiffs, and one of them reſides in this country, 
he may do every act to bind his partners, which they themſelves 


might have done if they were all preſent: he may ſue, or con- 


tract, or releaſe a debt, and therefore in ſuch caſes the ground of 
exception fails. If à contrary conſtruction were to prevail, the 
plaintiffs would have the benefit of being both at home and 
abroad; the former, for the purpoſe 
.releafing ; the latter, for that of avoiding the ſtatute of limita- 
tions. Ihe Legiſlature did not intend to give an option to 


/plaintiffs-either to ſue within the time limited or not, as they 


pleaſed: they meant to enlarge the time in favour of thoſe who 


were under a temporary incapacity to ſue, and not in favor of 


thoſe who could fue at the time. Where ſeveral perſons are 
dlebtors, it has been held (6) that the acknowledgment by one is 
ſufficient to take the caſe of all out of the ſtatute of limitations: 
then when they are creditors, the ſame rule qught to prevail, and 
- the:ability of one to ſue for all ought to take ſuch caſe out of 
/"theiproviſo. The inconvenience too of a contrary determination 
-1owght to have great weight in putting the firſt conſtruction. on 


"this part of the ſtatute. It frequently happens that in great 


9 The defendants defended ſeparately- (b) Whitcomb v. Whiting, Doug! G52. 
on the record. | 3d edit. 


Vor. 1 „ com- 


art before limited after their coming to or being of full age, diſ- 


of contracting, ſuing, or 
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2 cominerdal loaks dos partner refides aboad; and if chat circum-: 


ſtance alone were ſufficient to bring a caſe within the proviſo of 
this act, it would in a great meaſure defeat the proviſions of the 
ſtatute. Or ſuppoſe 'a releaſe had been given by one of theſe 
plaintiffs, which would have bound all the reſt, and the defen- 
dants after keeping it for fix years had deſtroyed it, it would be 
hard upon them that they ſhould be afterwards ſued for the 
fame cauſe of action, when the ſtatute of limitations had induced 


them to ny their only evidence of defence againſt ſuch a 
demand. 


Mood rontra. The argument for PE defendants proceeds on a 
ſuppoſition that the plaintiffs who were reſident in this country 
might have ſued: but they could not ſue without the conſent of 
the other. The action mult neceſſarily be brought in the names 
of all, who muſt give a joint power of attorney to ſue ; and 
therefore it is equally neceſlary that all ſhould be free from any 
of the diſabilities mentioned in the proviſo. By the old law 
it was neceſſary in all actions both real and perſonal that both 
parties ſhould attend the Court (a); and to remedy this inconve- 
nience in certain actions the ſtat. Nm. 1. c. 42. () enabled them 
to appoint attornies to act for them after they had appeared in 
perſon. If the old law had ſtill continued, one of theſe plain- 
tiffs would have been under an abſolute diſability to ſue. In 
real actions, and actions which ſavour of the realty, ſum- 
mons and ſeveralty are allowed, but not in perſonal actions. 
Suppoſe the partner, who was abroad, had been an infant, the 
other plaintiffs muſt have waited till he attained his age of 
- twenty-one; then the ſame rule ought to apply to this caſe. 
Nor will a deciſion that the plaintiffs are within the proviſo of 
the ſtat. Fac. 1. be attended with any injuſtice; for the bill 
of exchange, the ſubject of the preſent action, was drawn 
abroad; the circumſtances under which it was drawn were pro- 
bably better known to the partner at New Vor than to thoſe in 
England; he therefore was the beſt judge whether the ae 
ſhould or ſhould not be commenced. 
Lord Kenyon, Ch. J. It is rather fingular that this is the 
firſt time that this queſtion has been brought into a Court of 
law, though the circumſtance, upon which the queſtion ariſes, 
muſt have frequently occurred. It being admitted that there 
is no decided caſe. on this point, it muſt depend on the reaſon- 
able conſtruction to be put upon this act of parliament, The 


(a) 2 7uft. 249. 65) 3 Ed. 1. c. 42. 
proviſo 
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proviſo on which the queſtion ariſes. was introduced into this 
ſtatute in order to protect the intereſts of thoſe perſons which 
there was no one of competent age, of competent under- 
ſtanding, or competent in point of reſidence in this country, to 
proget. Now two of the plaintiffs in this cauſe have always 
been reſident here: and it was their duty to watch over thoſe 


intereſts in which they themſelves were equally concerned with- 


the partner who reſided. abroad. It is admitted that one partner 
may do ſeveral acts to bind the intereſts of all; he may releaſe 
as well as create a debt; he may alſo by his acknowledgment 
take a caſe out of the ſtatute of Limitations ; and I ſee no reaſon 
why the ſame rule ſhould not hold alſo in the preſent inſtance. 
The third ſection of this act of parliament limits the time of 
bringing actions on the caſe in all cafes to fix years after the cauſe 
of action accrues; the plaintiffs therefore were bound to com- 
mence their action at an earlier period, unleſs they come within 
the exception in the laſt clauſe of the act, by which it is enacted 


that if any perſon or perſons entitled to ſuch actions c be 


beyond the ſeas, then ſuch perſon or perſons ſhall be at liberty 
to bring the ſame actions, ſo as they take the ſame within ſuch 
time as before limited after their return from beyond the ſeas 


as other perſons having no ſuch impediment might have done.“ 


Now the words of this clauſe, grammatically ſpeaking, do not 


apply to the preſent caſe: they only extend to . caſes where the 
perſon individually, a fingle plaintiff, or perſont, in the plural, 


when there are ſeveral plaintiffs, are not in a ſituation to pro- 


te their intereſts, Neither does this caſe come within the 


policy of the law which provides that, if parties neglect their 
intereſts for ſuch a length of time as ſix years, they ſhall loſe 


the benefit of ſuing to enforce their demands. I am therefore 


clearly of opinion, both on the words of the act of parliament, 


and on grounds of policy, that the plaintiffs are barred by the 


ſtatute of James. 
AsnnHunsr, J. The plaintiffs are not now entitled to recover 


on this bill of exchange, whether their caſe be conſidered on the 


words of the ſtatute, or on the reaſon of the thing. The plain- 
tifts do not come within the words of the proviſo, as my Lord 
has already obſerved: and this ſtatute having been always con- 
fidered as a beneficial law for the public, we ought not to ex- 
tend - the exceptions in it to a caſe which does not require it. 
It was competent to the plaintiffs, who reſided in England, to 


bring the action, as well as to releaſe it. And in conſtruing ano- 


4 x ther 
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thet act of parliameni (a); which requires ten ende ur oF trial 
Ke where the defendant refides above 40 miles” from Londen; we 
Perxx Have determined that if oe of che defendants rende witkinvthde 
| 12 diſtance, o long a notice is not neceſſary. 
BbLLER, J. declared himſelf of the ſame opinion. 
GRosf, J. abſent.” 


Poſtea to the K ee 
(a) 14 Gre, 2. c. 17. . z. 


. Dou chr apainff LaSEEtLLES. 

D αν $65 51 | a PF 5 
er he * HE declaration was delivered, as of Trinity term, before 
am— the Eſſoign day of Michaelmas term, with notice to plead 
ore tne * 


ſoign day of within; the four firſt, days of the latter term; within kick: time 
6 won _d the defendant filed this plea ; ; 6 And Laſcelles Laſcelles, who is 
plead in the ſued by the name of Sturdy Laſcelles, | in his proper perſon comes 
chat tern, and pleads that he was baptized by the name of Laſcelles &c, 
the defen- without this that he was ever called or known by the name of 


dant cannot 


plead within Sturdy Sc. The plaintiff, conſidering this plea in abatement as 
that time in 


1 delivered out of time, ſigned judgment; in order to ſet aſide 

_— A which a rule was obtained, on the authority of Brew er v. 

parlance. - "Capper, 1 Wilſ: 261. and 1 BI. Rep. 51. 
Ruſſell now ſhewed cauſe againſt this rule; ; ſaying that Breꝛuſler 
and Capper was determined on the authority of Keilz. 93. b., 
which did not warrant it. But, even if it did, there is a e 
caſe, cited in Jennings v. Webb (a), in which it was held that 
when a defendant has the four firſt days of a term, ſubſequent 
to that in which the declaration 1s delivered, to plead, he muſt 
plead in abatement within the firſt four days as of the precedent 
term. But this plea is neither pleaded as of the preceding term or 
after a f. pecial imparlance; and therefore the plaintiff was en- 
titled to ſign his judgment. 

Holroyd, in ſupport of the rule, relied on Brezefter v. Capper, 
as deciding this identical point. There the defendant plead- 
ed in terms preciſely ſimilar to the preſent, which the Court ſaid 
was a fpecial imparlance for this purpoſe; though they added that 
if the defendant had pleaded “the 4/rgſaid J. C. Cc.“ it would 

have been bad, for that would have confeſſed that J. C. was the 
true name. And upon the ſame diſtinction was the caſe put in 
Keiliv. 93. b. But even, if the defendant were wrong, the 


plaintiff ſhould have demurred, as was done in Brewfter v. Capper, 
and not ſigned judgment. 


(a) Ate, I wol. 278. 
3 


IN THE THIRTY-SECOND YEAR OF GEORGE In. 


Sed per Curiam. Such a plea as this can only be received after 


2 ſpecial imparlance, which ſhould be ſtated on the record: but 
chat not appearing here, che plaintiff was entitled to ſign judg- 
Mment. 

| Rule diſcharged. 


The KING againſt Torn, Jau Rs, and Jos EYE, 
YANDELL, 


HIS was a writ of error to reverſe a judgment of out- 
lawry. 

The record began with ſtating the commiſſion under which the 
Juſtices of oyer and terminer c ſat in Somer/et/hire, before whom 
an indictment was found againſt the priſoners Fohn and James 
Tandell, as principals for ſheep-ſtealing, and the priſoner Fo/eph 
as an acceſlory after the fact, which indictment was in the com- 

mon form, and was ſet forth at length. The record proceeded 
as follows ; 

« Which ſaid indictment the ſaid juſtices aforeſaid, to wit, at the 
delivery of the gaol of our ſaid lord the king of the ſaid county 
of Somerſet, holden at the Caſtle of Taunton aforeſaid, in and 
for the ſaid county of Somerſet, on the ſaid Thur/day the twenty- 
ſeventh day of March in the ſaid twenty-eighth year of the 
reign of our ſaid lord the king before the juſtices of our ſaid 
lord the king above named, and others their fellows, juſtices 
of our ſaid lord the king, aſſigned to deliver his ſaid gaol of 
the county of Somerſet aforeſaid of the priſoners therein being, 
by their proper hands do deliver here in court of record in 
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In a record 
of outlawry 
it appeared 
by the writ 


of proclama- 


tion and the 
return to it 
that the pri- 
ſoners were 
required to 


render them- 
ſelues to the 


fheriff, fo that 


be mipht have 


their bodies 
before the juſ- 
tices Oc. at 
the return of 
the writ ; 


and held 


good. 
It one exĩ- 
gent be a- 
warded a- 
gainſt the 
principal and 
acceſſory to 
gether, it is 
error only 
as to the ac- 
ceſſory. 


form of law to be determined c. Whereupon at the ſame The flatute 
| of 25 Ed. 3. 
AJ. 5. c. 14. does not apply to a court of - oyer and terminer, and gaol 6 
If it appear on the record that the writ of proclamation was delivered to the ſheriff three months before 
the return of it, it is ſufficient, though it be not ſo expreſsly alleged. 
The writ of proclamation required the ſheriff to proclaim the parties in open court in the ſheriff's county, 
(not ſaying county court ;) and held good. | 
The ſheriff need not allege in his return to the writ of preclamation that “ the perſons proclaimed did 
not appear, and render themſelves ;”” though he mult in his return to the exigent. | 
The names of the coroners need not be ſubſcribed to the judgment of outlawry : if it appear on the 
record that the judgment of outlawry was given by them, it 1s ſufficient. 
It need not appear on a record of outlawry that the capias and exigent were ſcaled by the juſtices of oyer 
and terminer, Oc. | | 
If it be ſtated that the juſtices of our lord the king were aſſigned by letters patent under his, ſeal of Great 
Britain, it will be preſumed to be the great cal. | 
A perſon outlawed on an indictment for ſheep-ſtealing is ouſted of clergy by the 14 Geo. 2. c. 6. J 1.; 
„ outlawry” being a convictionꝰ within the meaning of that ſtatute. 2 
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ſeſſion of pyer and terminer and gaol delivery of our ſaid lord 
the King, holden at the Caſtle at Tauntas aforeſaid, in and for 


"The be the ſajd county of Semagſet, an the {aid Thurſ{ay the ſaid twenty- 


againfl 
NA DELL. 


\Capias iſ- 
ſued. 


Returnable 


at the next 


Aſſizes. 


ſeventh day of March in the ſaid twenty-eighth year of the 
reign of aur faid lord the king before the ſame juſtices and 
others their fellows aforeſaid, the ſheriff of the ſaid county of 

Somerſet by a writ of our ſaid lord the king is commanded that 
he do not omit, by reaſon of any hberty in his county, but 
that he take the ſaid Fohn Tandell, Fames Yandell, and Foſeph 
Yandell, if they ſhall be found in his bailiwick, and them ſafely 
keep, ſo that he have their bodies before the juſtices of our ſaid 
lord the king at the next aſſizes and general gaol delivery to be 
held for the ſaid county to anſwer our ſaid lord the king for 
the ſaid felonies, whereof they ſtand indicted ; at which faid next 
afſizes and general gaol delivery (to wit) at the aſſizes and general 


| ſeflion, of oyer and terminer and general gaol delivery of our 


lord the king, holden at the City of Wells in and for the 
county of Somerſet on Monday the twenty- eighth day of July 
in the twenty-eighth year of the reign of our ſovereign lord 
George the Third, King of Great Britain &c, before the right 
honorable Sir Fames Eyre knight, lord chief baron of his ma- 


jeſty's court of Exchequer, Francis Buller, eſquire, one of the 
juſtices of our ſaĩd lord the king, affigned to hold pleas before 


the king himſelf, and others their fellows, juſtices of our ſaid 
lord the king, aſſigned by letters patent of our ſaid lord the 
king under his great ſeal of Great Britain, to the ſaid Sir James 
Eyre, Fruncis Buller and others their fellows, juſtices of our ſaid 
lord the king, and to any two or more of them, directed, (of 
whom one of them the ſaid Sir James Eyre and Francis Buller, 


amongſt others, in the ſaid letters patent named, our ſaid 


lord the king willed to be one) to inquire more fully the truth by 


the oath of good and lawful men of the county aforeſaid, and 


by other ways means and methods, by which they ſhould or 


might better know, (as well within liberties as without) by whom 
the truth of che matten might be the better known and enquired 
into, of all treaſons, miſpriſions of treaſon, inſurrections, re- 


bellions, counterfeitings, clippings, waſhings, falſe coinings, and 


other falſities of the money of Great Britain, and other king- 
doms or dominions whatſoever, and of all murders, felonies, 


manſlaughters, killings, burglaries, rapes of women, unlawful 


aſſemblies, meetings and conventicles, unlawful uttering of words, 


miſpriſions, confederacies, falſe allegations, ti eſpaſſes, riots, routs, 
2 | retentions, 
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retentions, eſcapes, contempts, falſities, negligencies, conceal- 
ments, maintenances, oppreſſions, champarties, deceipts, and all 
other evil doings, offences, and injuries whatſoever ; and alfo 
the acceſſories of them within the county aforeſaid (as well with- 
in liberties as without) by whomſoever, and in what manner 
ſoever done, committed, or perpetrated, and by whom, or to whom, 
when, how, and after what manner, and of all other articles arid 

circumſtances concerning the premiſes, and every of their!, or 


any of them, in any manner whatſoever, and the ſaid treaſons and 


other the premiſes, according to the laws and cuſtoms of England 


for this time to hear and determine, Fohn Lethbridge eſquire 
ſheriff of the ſaid county of Somerſet doth return the faid writ 
directed to the ſheriff of the ſaid county, thus indorſed (to wit); 
the within named Jobn Yandell, Fames Yandell, and Te ofepb 
Yandcll, are not, nor is either of them, found in my bailiwick ; 

Jobn Lethbridge, ſheriff of Somerſet.” Whereupon at the ſaid 
laſt mentioned aſſiſes, and general ſeſſion of oyer and terminer, 
and general gaol delivery of our ſaid lord the king, holden 
at the City of Fells aforeſaid, in and for the ſaid county of 
Somerſet, on the ſaid Monday the ſaid twenty-eighth day of July 
in the ſaid twenty-eighth year of the reign of our ſaid lord the 
king, before the ſaid juſtices, and others their fellows, laſt above 
mentioned, the ſheriff of the ſaid county of Somerſet by another 
writ of our ſaid lord the king is commanded, as formerly he 
was commanded, that he omit not by reaſon of any liberty in 
his bailiwick, but that he take the ſaid John Yandell, James Tan- 
.dell, and Foſeph Yandell, if they ſhall be found in his bailiwick, 
and them ſafely keep, ſo that he may have their bodies before 
the juſtices of our ſaid lord the king at the next aſſizes and general 
gaol delivery to be holden for his county, to anſwer to our ſaid 
lord the king concerning the ſaid felonies, of which they ſtand 
indicted ; at which next aſſizes and general ſeſſion of oyer 
and terminer and general gaol delivery, to wit, at the aſſizes and 
general ſeſſion of oyer- and terminer and general gaol delivery 
of our lord the king, holden at the Caſtle of Taunton in and for 
the county of Somerſet, on Friday the twenty-ſeventh day of 
| March in the twenty-ninth year of the reign of our ſovereign 
lord George the Third, king of Great Britain &c. before Sir Wil- 
liam Henry Aſbbunſt knight, one of the juſtices of our lord the 
king aſſigned to hold pleas before the king himſelf, Francis 
Buller eſquire, one other of the juſtices of our ſaid lord the 
king, * to hold pleas before the king himſelf, and 
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others their , fellows, juſtices of our ſaid lord the king, aſ- 


GEES ſigned by letters patent of our ſaid lord the king * 


The KINO 


againſt 
n DELL, 


Return as 


before. 


Pluries 
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his great ſeal of Great Britain to the ſaid Sir William Henry 
Aſßbbunſt, Francis Buller, &c. (here this commiſſion was ſet out ver- 
batim like the laſt) Fohn Lethbridge Eſquire, ſheriff of the ſaid 
county of Somerſet, doth return the ſaid laſt mentioned writ, di- 
rected to the ſheriff of the ſaid county, thus indorſed (to wit); 
I hereby humbly certify to the juſtices within named chat the 
within named Fohn Yandell, James Yandell, and Jeſeph Yandell, 
are not, nor is either of them, found in my bailiwick ; The 


anſwer of John Lethbridge, ſheriff of Somerſet.” Wherefore at the 
faid laſt mentioned aſſizes and general ſeſſion of oyer and termi- 


ner, and general gaol delivery, of our ſaid lord the king, holden 


at the caſtle of Taunton aforeſaid, in and for the ſaid county of 
Somerſet, on the ſaid Friday the twenty-ſeventh day of March in 
the ſaid twenty-ninth year of the reign of our ſaid lord the king, 
before the ſaid juſtices and others their fellows, laſt above-men- 
tioned, the ſheriff of the ſaid county of Somerſet by another writ 
of our ſaid lord the king is commanded (as oftentimes he hath 
been commanded) that he do not omit, by reaſon of any liberty 
in his bailiwick, but that he take the ſaid Fohn Yandell, Fames 
Vandell, and Joſeph Yandell, if they ſhall be found in his baili- 
wick, and them ſafely keep, ſo that he may have their bodies 
before the juſtices of our ſaid lord the king at the next aſſizes 
and general gaol delivery, to be holden for the ſaid county, to 
anſwer to our ſaid lord the king concerning the ſaid felonies, 
whereof they ſtand indicted ; at which ſaid next aſſizes and 
general gaol delivery, (to wit) at the aſſizes and general ſeflion 
of oyer and terminer and general gaol delivery of our lord the 
king, holden at Bridgewater in and for the county of Somer/et, 
on Saturday the fifteenth day of Auguſt in the twenty-ninth year 
of the reign of our ſovereign lord George the Third, king of Great 
Britain &c, before the Right Honourable Lloyd Lord Kenyon, 
Lord Chief Juſtice of our lord the king, aſſigned to hold pleas 
before the king himſelf, Francis Buller Eſquire, one of the 
juſtices of our ſaid lord the king, afi; gned to hold pleas before 
the king himſelf, and others their fellows, juſtices of our ſaid 
lord the king, aſſigned by letters patent of our ſaid lord the king, 
under his great ſeal of Great Britain, to the ſaid Lloyd Lord 
Kenyon, Francis Buller, and others their tellows, juſtices of our 
9 lord the king, and to any two or more of them directed 
» (this commiſſion was allo ſet out verbatim) George 

4 | Templer 


IN THE THIRTY-SECOND YEAR OF GEORGE III. 
7 empler Eſquire, now ſheriff of the ſaid county of Somer/et, doth 


| 525 
1792. 


return the ſaid laſt mentioned writ, directed to the ſheriff o —— 


the ſaid county, thus indorſed (to wit), “ I do hereby humbly 
certify that the within named Fobn Yandell, James Yandell, and 
Jaſepb Yandell, are not, nor is any or either of them, found in 

my bailiwick; George Templer ſheriff.” Therefore at the ſaid laſt 
mentioned aſſizes and general ſeſſion of oyer and terminer, and 

general gaol delivery of our ſaid lord the king ſo holden at 
Bridgewater aforeſaid, in and for the ſaid county of Somerſet on 

the ſaid Saturday the fifteenth day of Auguſt, in the ſaid twenty- 
ninth year of the reign of our ſaid lord the king, before the ſaid 
juſtices and others their fellows laſt above mentioned, The ſheriff 
of the ſaid county of Somerſet by another writ of our ſaid lord 
the king is commanded that he cauſe to be called the ſaid John 
Yandell, James Tandell, and Jeſeph Yandell, from county court to 
court, until they, according to the laws and cuſtoms of England, 
be outlawed, if they do not appear ; and if they do appear, then 
that he take and keep chem in ſafe cuſtody, ſo that he have their 
bodies before the juſtices of our {aid lord the king aſſigned by 
letters patent under his ſcal of Great Britain to inquire of all 
creaſons, murders, felonies, and other miſdeeds, offences, and 
injuries, whatſoever, committed within the county of Somerſet, 
and the ſame premiſes to hear and determine according to the 
laws and cuſtoms of Englazd, at the next aſſizes and general 
ſeſſion of oyer and terminer and gaol delivery to be holden for 
his county, to anſwer our ſaid lord the king concerning certain 
felonies, whereof they are indicted, and whereof the ſaid laſt 
named ſheriff bath returned now to the ſaid juſtices of our ſaid 
lord the king that they the ſaid Fohn Yandell, James Yandell, 
and Jgſepb Yandell, are not, nor is any or either of them, found 
in his bailiwick; And alſo at the ſaid aſſizes and general ſeflion 
of oyer and rerminer and general gaol delivery ſo holden at 
Bridgewater aforeſaid, in and for the faid county of Somerſet, on 
the faid Saturday the {aid fifteenth day of Auguſt in the twenty- 
ninth year aforeſaid before the ſame juſtices, and others their 
. fellows, laſt above mentioned, the ſheriff of the ſaid county of 
Somerſet by another writ of our ſaid lord the king is commanded 
that, by the ſtatute in the thirty-firſt year of the reign, of the 
late queen Elizabeth of England made and 7rovided, he cauſe 
the ſaid Jabs Yandell, James Yandell, and Feb Yandell, to be 
proclaimed three ſeveral days according. to the form of that 
iſtatute, 2oberecof one of the ſaid proclamations lo be made in open court 
Vol. IV. EF. <2 
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In the ſaid foeriff”s county, one other at the general quarter ſeſſions 


of the peace to be holden for the faid ſheriff's county, and one 
other at or near the moſf uſual door of the pariſh church of 
Brompton Ralþh (a) aforeſaid, where they are inhabiting, that they - 
render themſelves to the ſaid ſheriff, fo that he may have their bodicr 

before the juſtices of our faid lord the king at the aforefgid next nfſizes 
and general ſeſſion of oyer and terminer and gaol delivery, 10 be holden 


for his county, to anſwer our ſaid lord the king as aforeſard; at 


which ſaid next aſſizes and general ſeſſion of oyer and terminer 
and general gaol delivery holden at the caſtte at Taunton, in and 
for the county of Somerſet, on Thur/day the twenty-fifth day of 


March in the thirtieth year of the reign of our ſovereign lord 


George the Third, king of Great Britain Vc, before Sir Beaumont 
 Hotham knight, one of the barons of our lord the king of his 


court of exchequer, Sir Richard Perryn knight one other of the 
barons of our ſaid lord the king of his ſaid court of exchequer, 
and others their fellows juſtices of our ſaid lord the king, attign- 
ed by letters patent of our ſaid lord the king under his great ſeal 
of Great Britain, to the ſaid Sir Beaumoni Hotham, Sir Richard 
Perryn, and others, their fellows juſtices of our ſaid lord the 
king, and to any two or more of them directed c, (This 
commiſſion ſet out,) Fohn Stephenſon Eſquire, now ſheriff of 
the ſaid county of Somerſet, doth return the aforeſaid writ of 
exigent, directed to the ſheriff of the faid county, thus mdorſed 
(to wit); © I do hereby certify to the juſtices of our lord the 
king of oyer and terminer within mentioned that this writ was 
delivered to me on the twenty-eighth day of December, in the 
thirtieth year of the reign of our ſovereign lord George the Third, 
king of Great Britain, Nc; and that after the receipt of the ſaid 
writ, and by virtue thereof, at my county court of Somerſet holden 
at Jvelchefter in and for the county of Somer/et within written, on 
Wedneſday the twenty-ſeventh day of January, in the thirtieth 
year of the reign of our ſaid lord the king, the within named 
Jobn Yandell, Jumes Yandell, and Jaſepb Yandel, were firſt called, 
and did not appear, nor did any or either of them appear ; and- 
that afterwards at my county court of Somerſet, holden at Hvel- 
chefler in and for the ſaid county of Somerſet, on Wedneſday the 
twenty-fourth day of February in the chirtieth year of the reign 
of our ſaid lord the king, the within named Fobn Yandell, James 
Yandell, and Foſepb Yandell, were a ſecond time called, and did 
not appear, nor did any or either of them appear; The anſwer 
(a) The pariſh, as late belonging to which the priſoners were deſcribed in the indictment. 
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of George Templer Eſquire, theriff of the county of Somerſet,” 

] do hereby certify to the juſtices of our ſaid lord the king of 
oyer and terminer within mentioned that this writ, as it is above 
indorſed, was delivered to me the under-named preſcnt ſheriff of 
the county of Somerſet by the above named late ſheriff at the 
time of his going out of his office, and that afterwards by vir- 
tue of the {aid writ at my county court of Somerſet, holden at 
Toelchefter. in and for the county of Somerſet within written, on 
Wedneſday the twenty- fourth day of March, in the thirtieth year 
of the reign of our ſaid lord the king, the within named John 
Yandgell, Fames Yandell, and Fofeþph Yandell, were a third time 
called, and did not appear, nor did any or either of them appear; 
The anſwer of Jobn Stephenſon Eſquire, ſheriff of the ſaid county 
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of Somerſet.” And at the ſaid laſt mentioned aſſizes and general 
ſeſſion of oyer and terminer and gaol delivery, holden as laſt 


above- ſaid at the Cale of Taunton aforeſaid, in and for the ſaid 


county of Somerſet, on the. ſaid Thurſday the twenty-fifth day of 
March in the thirtieth year aforeſaid, before the faid juſtices and 


others their fellows juſtices laſt above mentioned, the ſaid oba 
Stephenſon, now ſheriff of the ſaid county of Somerſet, doth re- 
turn the aforeſuid writ of proclamation directed to the ſheriff of 
the ſaid county, thus indorſed (to wit); © I do hereby certify to 
the juſtices of our lord the king of oyer and terminer within 
mentioned that this writ was delivered to me on the 28th day of 
December in the thirtieth year of the reign of our ſovereign lord 
George the Third king of Great Britain and ſo forth; and that 
after the receipt of the ſaid writ, and by virtue thereof, at my 
county court of Somerſet holden at Fvelchefter in and for the county 
of Somerſet within written, on Wedneſ/ay the 27th day of Fannary 
in the zoth year of the reign of our ſaid lord the king, I cauſed 
the fit proclamation to be made in open court in the ſaid county, 
that the within named Jobn Yandell, fames Yandell, and Foſepb 
Yandell, ſhould render themſelves to me, ſo that I might have their 
bodies before the juſtices of our lord the ling within written at the next 
" aſſizes and general ſeſſion of oyer and terminer and gaol delivery to be 


holden for the faid county, to anſwer our ſaid lord the king con- 


cerning certain felonies, whereof they are indicted, as by this 
writ I am commanded ; and the within named Fohr Yandel, 
James Yandell, and Foſeph Yendell, are not, nor are any or either 
of them, found in my bailiwick. The anſwer of George Templer 
eſquire ſheriff of the county of Somerſet.” I do hereby certify to 
the juſtices. of our lord the king of oyer and terminer within 
: mentioned 
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mentioned that this writ, as it is above indorſed, was delivered 
to me the under named preſent ſheriff of the county of Somerſet 


by the above named late ſheriff at the time of his going out of 
his office; The anſwer of John Stephenſon eſquire ſheriff of the 


ſaid county of Somerſet.” Whereupon at the ſaid laſt mentioned 


aſſizes and general ſeſſion of oyer and terminer and gaol delivery 
of our faid lord the king, ſo holden at the Caſtle of Taunton aforeſaid 
in and for the ſaid coun ty of Somerſet, on the aforeſaid Thurſday 


the 25th day of March, in the ſaid thirtieth year of the reign of 
our ſaid lord the king, before the ſaid juſtices and others their 


fellows laſt above mentioned, the ſheriff of the ſaid county of 
Somerſet by another writ of our ſaid lord the king is commanded 


that, (allowing the three county courts of Somerſet holden in and 


for the ſaid county of Somerſet, at which the ſaid John Yandell, 
James Yandell, and Foſeþh Landell, were called, and did not ap- 
pear, nor did any or either of them appear, as the late ſheriff of 
the ſaid county of Somenſet, and alſo the ſaid now ſheriff of the 
{aid county of Somerſet, have returned to the juſtices of our ſaid 
lord the king, aſſigned by letters patent of our faid lord the king 
under his ſeal of Great Britain, to inquire of all treaſons, mur- 
ders, felonies, and other miſdeeds, offences, and injuries, what- 
ſoever, committed within the county of Somerfet, and the ſame 
premiſes to hear and determine, according to the laws and cuſt- 
oms of England, at the aſſizes and general ſeſſion of oyer and 
terminer and gaol delivery holden for the faid county on the 
25th day of March then inſtant,) he cauſe the ſaid Fohn Yandell, 
James Yandell, and Foſeph Yandel, to be further called at the ſaid 
ſheriff's next county courts, until they, according to the laws 
and cuſtoms of England, be outlawed, if they do not appear, 


and if they do appear, then that he take them and keep them in 


ſafe cuſtody, ſo that he have their bodies before his majeſty's 
Juſtices aſſigned by letters patent of our ſaid lord the king under 
his ſeal of © Great Britain, to inquire of all treaſons, murders, fe- 
Jonies, and other miſdeeds, offences, and injuries whatſoever, 
committed within the county of Somenſet, and the ſame premi- 
ſes to hear and determine according to the laws and cuſtoms of 
England, at the next aſſizes and general ſeſſion of oyer and ter- 
miner and gaol delivery to be holden for his county, to anſwer 
our ſaid lord the king concerning certain felonies whereof they 
are indicted; and alſo at the ſaid aſſizes and general ſeſſion of 
oyer and terminer and gaol delivery ſo holden at the Caſtle of 


7 aunton aforeſaid in and for the ſaid county of Somerſet on the 
ſaid 
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ſaid Thurſday the 25th day of March, in the thirtieth year afore- 
ſaid, before the ſame juſtices, and others, their fellows laſt above 
mentioned, the ſheriff of the ſaid county of Somer/et by another 
writ of our ſaid lord the king is commanded, that, (allowing 
the proclamation made by his majeſty's late ſheriff of the ſaid 
county of Somerſet at his county court of Somerſet holden in and 
for the faid county of Somerſet on Wedneſday the 27th day of 
January then laſt paſt, that the ſaid John Yandell, James Yandell, 
and Fofeph Landell, ſhould render themſelves to his ſaid majeſty's 
ſaid late ſheriff, ſo that he might have their bodies before the 
juſtices of our ſaid lord the king, aſſigned by letters patent un- 
der his majeſty's ſeal of Great Britain, to inquire of all treaſons, 
murders, felonies, and other miſdeeds, offences, and injuries, 
whatſoever, committed within the county of Somer/et, and the 
ſame premiſes to hear and determine, according to the laws and 
cuſtoms of England, at the aſſizes and general ſeſſion of oyer and 
terminer and gaol delivery holden for the ſaid county on the 
25th day of March then inſtant) he cauſe the ſaid John Yandell, 
James Tandell, and Foſeph Yandell to be further proclaimed two 
ſeveral days, according to the form of the ſtatute in ſuch caſe 
made and provided; one of the ſaid proclamations to be made 
at the general quarter ſeſſion of the peace to be holden for the 
ſaid county, and the other of the ſaid proclamations to be made 
at or near the moſt uſual door of the pariſh church of Brompton 
Ralþh aforeſaid, where they are inhabiting, that they render them- 
ſelves to the ſaid ſheriff, ſo that he may have their bodies before his ma- 
jefty's juſtices at the next aſſizes and general ſeſſion of oyer and terminer 
and gaol delivery to be holden for his county, to anſwer our ſaid lord 
the king concerning certain felonies, whereof they are indicted ; 
At which ſaid next aſſizes and general ſeſſion of oyer and termi- 
ner and gaol delivery, holden at the city of Wells in and for the 
county of Somerſet on Monday the gth day of Auguft in the thir- 
tieth year of the reign of our ſovereign lord George the Third, 
king of Great Britain &c, before Fohn Heath eſquire, one of the 
juſtices of our lord the king of his court of common pleas, Sir 
Naſh Groſe, knight, one of the juſtices of our ſaid lord the king, 
aſſigned to hold pleas before the king himſelf, and others their 
fellows, juſtices of our ſaid lord the king, aſſigned by letters 
patent of our ſaid lord the king under his great ſeal of Great 
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Britain, to the ſaid Fohn Heath, Sir Naſh Groſe, and others their 


fellows juſtices of our ſaid lord the king, and to any two or more 
of them directed, (This commiſſion alſo ſet forth,) Jobn Ste- 
Vor. IV. 6 pbenſon 
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2798: phenfon Ari now ſheriff of che faid county of Somerſet, dath- 
—— return che faid Jaſt mentioned writ of exigent, directed to the 
The Kino ſheriff of the {aid county thus indorſed (to wit); © I do hergby 
co certify to the juſtices of our lord the king af ayer and terminer 
Retura of laſt yyithin mentioned that this writ was delivered to me on the 
eat. 28th day of March in the thirtieth year of the reign of aur fove- 
reign lord George the Third king of Great Britain c, and that 
after the receipt of the ſaid writ, and by virtue thereof, at my 
county court of Somerſet holden at Jvelchefter, in and for the 
county of Somerſet within written, on Wedene/day the 21ſt day of 
April, in the thirtieth year of the reign of our ſaid lord the king, 
the within named John Yandell, James Yandell, and Foſeph Tan- 
4th time cal- dell, were a fourth time called, and did not appear, nor did any 
1. or either of them appear; and that afterwards at my county 
court of Somerſet, holden at Ivelchefler in and for the ſaid county 
of Somerſet, on Wedneſday the 19th day of May in the thirtieth 
year of the reign of our ſaid lord the king, the within named Juba 
Yandell, Fames Yandel, and Foſeph Yangell, were a fifth time 
th time cal- Called, and did not appear, nor did any or either of them ap- 
* pear; Therefore by the judgment of Daniel Follett Scadding. 
— run * gentleman, and Peter Layng gentleman, coroners of our ſaid lord 
the king of the ſaid county of Somerſet, and according to the 
| laws and cuſtoms of England, the ſaid Fohn Yandell, Fames Yan- 
dell, and Yoſepb Yandell, are outlawed, and each of them is feve- 
rally outlawed. The anſwer of Jobn Stephenſon, ſheriff of the 
ſaid county of Somerſet.” And alſo at the faid laſt mentioned 
aſſizes, and general ſeſſion of oyer and terminer and gaol deli- 
very, holder. as laſt aboye-ſaid at the city of Wells aforeſaid, in 
2 and for the ſaid county of Somerſet, on the ſaid Monday the faid gth, 
Return of laſt day of Auguſt in the thirtieth year aforeſaid before the faid. juſt- 
1 ices and others their fellows juſtices laſt above mentioned, the 
ſaid Fobn Stephenſon, now ſheriff of the ſaid county of Somenſet, 
doth return the ſaid laſt mentioned writ of proclamation directed 
to the ſheriff of the ſaid county, thus indorſed (to wit;) “I do 
hereby certify to the juſtices of our lord the king of oyer and 
terminer. within mentioned that this writ was delivered. to. me 
on the 28th day of March in the thirtieth year of the reign of 
our ſovereign lord George the Third, king of Great Britain and 
ſo forth, and that after the receipt of the ſaid writ, and by virtue 
thereof, at the general quarter ſeſſion of the peace of our lord the 
king holden for the county of Somerfet at the city of Wells in 
the ſaid county, on Wedne/day the 14th day of April in the 
ö 9 © thirtieth 
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thirtieth year. of the reign of our ſaid lord the king, I cauſed 
the ſecond praclamation to be made in open court, that the within 
named Yohn Yandell, Fames Yandell, and Yoſeph Yandell, ſhould ren- 
der themſelves. to me, ſo that I might baue their bodies before the juſtices 
of our lord the king within wwritten at the next aſſizes and general 
ſeſſion of oyer and terminer and gaol delivery to be holden for 
the faid county to anſwer our faid lord the king concerning cer- 
tain felonies, whereof they are indicted, as by this writ I am com- 
manded; — that afterwards at the moſt uſual door of the church 
of the pariſh of Brompton Ralph within mentioned, on Sunday the 
18th day of April in the thirtieth year of the reign of our ſaid 
lord the king, immediately after divine ſervice and ſermon (one 
month at leaſt before the within named John Yandell, James 
Vandell, and Foſe ph Yandell, were a fifth time called, by virtue of 
a certain writ of exigent of our ſaid lord the king) I cauſed the 
third proclamation to be made, that the within named John Han- 
dell, James Yandell, and Fofeph Yandell, ſbould render themſelves 
to me, ſo that I might have their bodies before the juſtices of our 
lord the king within written at the next afſizes and general ſeſ- 
fion of oyer and terminer and gaol delivery to be holden for 
the faid county to anſwer our Bid lord che king, concerning 
certain felonies, whereof they are. indicted, as by this writ I am 
commanded; and the within named bn Yandell, James Yandell, 
and Foſeph. Y angell, are not, nor are any or either of them, found 
in my bailiwick ; the anſwer of Jobs Stephenſon, ſheriff of the ſaid 
county of Somerſet.” | 


POLE FO, By the Court. Follett. 
Aſſignment of Errors. 
And hereupon the ſaid Jobn Yandell, James Yandell, and Foſeph 

Yandell, come in their proper perſons and ſeverally ſay that 

in the record and proceſs, and alſo in the publication. of the 

aforeſaid outlawry, there is manifeſt error in this; that the ſaid 

Jahn Yandell, James Yaudell, and Jeſeph Yaudell, are alleged to be 

a fifth time demanded and outlawed on the 19th day of May 

in the zoth year of the reign. of our lord the now king, when 

it appears by the writ of proclamation, which is alleged to have 
iſſued on Thur/day the 25th day of March in the 3oth year afore- 
ſaid, and the proclamations returned thereon, that they the 
ſaid Jobn Yandell, James Yandell, and Foſeph Yandell, had a day 
given to render themſelves to the ſheriff, ſo that he might have 
their bodies before the juſtices therein named, until the aſſizes 

and general. ſellign of oyer and. terminer and gaol delivery, 
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holden for the county of Somerſet next after the 18th day of 


Abril, in the zoth year aforeſaid, being the gth day of Auguſt 
in the zoth year aforeſaid ; therefore in that there is manifeſt 


error. There is alſo error in this, that the writ of exigent ap- 
| pears to have iſſued contrary to the ſtatute in that caſe made 


and - provided againſt Joſeph Yandell, who is only charged 
as acceſſary after the fact to a felony alleged to have been 
committed by Fohn Yangdell and James Yandell, and appears 


to be outlawed by the ſame judgment as that whereby 


the ſaid principals are outlawed ; whereas by the law of the 
land none ſhall be outlawed as acceſſories until the principals 
be attainted, but their exigent ſhall remain until ſuch principal 
be attainted by outlawry or otherwiſe ; therefore in that there 
is maniteſt error. There is alſo error in this, that the writ 
of capias which is alleged to have iſſued on Monday the 28th day 
of July in the 28th year of the reign of our ſaid lord the king 
is not returnable as the ſtatute in that caſe made and provided 
directs; nor does it appear that there is comprized therein any 
command to the ſheriff to cauſe to be ſeized the chattels of the 
ſaid Fohn Yandell, Fames Yandell, and Foſeph Yandell, and ſafely 
to keep them till the day of the faid writ returned, as by the 
law of the land is required ; neither is it alleged that the ſaid 


Jobn Yandell, Fames Yandell, and Foſeph Yandell, did not appear 
before the exigent was awarded, as by the law of the. land 


ought to have been alleged ; herefore in that there is manifeſt 
error. There is alſo error in this, that it is not expreſsly alleged 
that the writs of proclamation or either of them were or was 
delivered to the ſaid ſheriff three months before the return of 
the ſame, as by law it ought to have been alleged; therefore in 
that there is manifeſt error. There is alſo error in this, that 
the ſaid writs of proclamation do not appear to be iſſued or 
executed as the ſtatute in that caſe made and provided requires; 
therefore in that there is manifeſt error. There is alſo error in 
this, that it is not alleged in the returns to the ſaid writs of 
proclamation, that the ſaid John Yandell, Fames Yandell, and 
Foſeph Yandell, did not, after the making of each of the ſaid 
ſeveral proclamations, required by the ſaid writs, appear and 
render themſelves to the faid ſherift, as by the law of the land 
it ought to have been alleged; therefore in that there is manifeft 
error. Wherefore the ſaid Jh Yandell, James Yandell, and 


Joſeph Tandell, ſeverally pray that the outlawry aforeſaid, for 


che errors aforelaid, and other the errors appearing in the re- 
921 cord 
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cord and proceſs aforeſaid may be reverſed, and held for no- 1 792. 
thing; and that they may ſeverally be reſtored to the common Wo. 
law, and to all which they have loſt by occaſion of the out- The Kine 
lawry aforeſaid. And James Templer, eſquire, coroner and 1. 
attorney of our preſent ſovereign lord the king, in the court of 
our ſaid lord the king before the king himſelf, who for our ſaid 
lord the king in this behalf proſecuteth, being preſent here in 
court in his proper perſon, and having heard the matters afore- 
ſaid above aſſigned for error, for our ſaid lord the king faith 
that in the record and proceſs, and alſo in the publication of 
the aforeſaid outlawry, there is not any error; therefore he 
prayeth that the ſaid court of our ſaid lord the king now here 
may proceed to examine as well the record and proceſs, and alſo 
the publication of the aforeſaid outlawry, as the matters above 
aſſigned and alleged for error, and that the outlawry aforeſaid 
may in all things be affirmed tc. 
This writ of error was twice argued; the firſt time in laſt Eaſter 
term by Litchfield for the priſoners, and Wood for the proſecutor ; 
the ſecond in Trinity term laſt by Lens for the former and Per- 
ceval for the latter. 
The Court took time to conſider of the ſeveral obj ections; and 
on this day 
Lord KENYoN, Ch. J. delivered the unanimous opinion of 
the Court, as follows ;—The objections made to this outlawry 
on the firſt argument were divided and ſubdivided into 17 (a) 
in number; many of them were fo fully anſwered at the bar, 
that the counſel for the priſoners upon the ſecond argument 
rightly confined himſelf to the ſeven following objections, 
of which I {hall take notice in the order in which they were 
made. iſt, That the priſoners have a day given to them upon 
the record to appear after the outlawry was pronounced. adly, 
That the writ of exigent is contrary to the ſtatute of We/tm. 1. 
c. 14. 3dly, That the ſecond writ of capias is bad, becauſe it 
does not contain a command to ſeize the goods of the priſoners. 
Athly, That it is not alleged that each writ of proclamation was 
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(a) Though the objections branched out | but only en,, by the juſtices of oyer and 

into 17, many of them were ſubdiviſions of | terminer, &. 2 Halt's P. C. 199. 3d, 
ſome general ones; and the only objeQtions | That the exigent was returnable” before the 
not included in thoſe now anſwered by the | juſtices of our lord the king aſſigned by let- 
Court were three; 1ſt, That it was not | ters patent under hi ſtal of Great Britain, 
alleged that the indictees did not come in“ not ſaying great ſeal, In anſwer to the laſt, 
before the exigent awarded. 25 Ed. 3. | 2 Inft. 555. was cited, where it is ſaid 
IS 5. c. 14, 2d, That it did not appear | ** fgillum regis” generally ſpoken is the 

| chat the capiat and exigent were under ſeal, | « great ſeal,” “ 
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delivered to the ſheriffs three months before the return of it. 
Fthly, That the writs of proclamation were neither iſſued, or 
executed, according to the ſtatute. 6thly, That it is not al- 
leged after each proclamation that the priſoners did not appear 
and render themſelves; and 7thly, That the names of the co- 
roners, by whom the outlawry was * are not ſub- 
ſcribed to this record. 

As to the iſt objection (a); If it were well founded in 
fact, we think it would have been fatal, according to the judg- 
ment of this Court in the caſe of The King againſt Barrington. 
But the two caſes are not alike ; and it will be ſufficient 
to ſtate the record only, to ſhew the material diſtinction be- 
tween them, and to prove it to be as clear that theſe priſoners 
had not a day given to them to appear after the outlawry, as it 
was that Barrington had ſuch a day given to him. In Barring- 
ton's caſe the priſoner was outlawed on the 2 1ſt February; and 
the writ of proclamation required the ſheriffs to proclaim him, 
fo that he ſhould be before the juſtices of the peace at the general 
ſeflions of the peace to be holden for the county aforefaid next 
after the firſt day of February next enſuing ;. and the return by 
the ſheriffs to that writ was that he had proclaimed the faid 
George Barrington, that he ſhould be before his majeſty's juſtices 
of the general ſeſſions of the peace laſt within mentioned. The 
next ſeſſions of the peace were holden on the 25th February; fo 
that by the terms of the writ, and by the proclamation too, the 
priſoner had a day given to him to appear till the 2 5th February ; 


(a) In this caſe it was argued that the ob- Augu/.”” That in the common caſe of a 


jection in Barringtex's caſe, ante 3 vol. 499. | capias or latitat, where a ſheriff is command- 


was of a two-fold nature. 1ſt, That he was | ed to take a defendant, / that he have his 
required by the writ of proclamation to be | body at the return of the writ, the ſheriff 
before the juſtices &c.z and adly, That he | complies with the requiſitions of the writ by 
was required to render himſelf on a day ſub- | having the defendant on the day of the re- 
ſequent to that on which he was outlawed, | turn. That the terms of theſe proclamations, 
That though the rſt of thoſe did not hold | which were required in aid of the exigent, 
in this caſe, the latter did. That the time | and for the purpoſe of greater notoriety, were 
was the material point to be attended to. | calculated to miſlead the priſoners ; and 
That the priſoners would have anſwered the | that the ſheriff ſhould either have proclaimed 
exigency of the writ of proclamation, and | the priſoners to ſurrender themſelves general- 
the proclamations made thereon, by appear- | O, leaving it to them to enquire when the 
ing at the aſlizes on the gth Augu/?, which fifth county court would be held, or he ſhould 
was ſubſequent to the time when the judg- have ſpecified in his proclamations the day 
ment of outlawry was pronounced, accord- | when that Court would be held, requirmg 
ing to the legal as well as general accepta- | them to ſurrender before they were a fifth 
tion of the words ** to render themſelves to | time exacted, as was done in R. v. RH, 


the ſheriff, /o that be might hate their bodies | 39 Geo. 3. 


vr the next afſizes to be held on the gth, of 
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and if he had appeared on that day, he would have. complied 
wich the requiſition of the writ, and have ſaved his default. 


bad. In the preſent caſe the writs of proclamation were iſſued 
by the courts of oyer and terminer, requiring proclamations. to 
be made that the priſoners render themſelves to the ſheriff, ſo 
that he might have their bodies before the juſtices c at the 
next ſeſſions of oyer and terminer, te be holden for the ſaid 
county; and the prifoners were proclaimed at the proper times 
and places before the return of thoſe writs to ſurrender themſelves 
to the ſheriff. Under theſe writs it was the duty of the priſoners 
to render themſelves to the ſheriff before the 5th county court ; 
or in default of doing fo, they ſtood liable to the outlawry. It is 
impoſſible to allow this objection, without ſaying in broad terms 
that an outlawry (which is a legal proceſs, ſanctioned by all the 
authorities in the law both ancient and modern, and interwoven 
in the conſtitution itſelf,) never can legally exiſt in this country. 
By law the outlawry muſt be completed before the return of 
the writ of exigent, That writ requires the ſheriff to call the 
party from county court to county court till he is outlawed : 
and if the ſheriff neither bring in the party on a caption or 
render before the outlawry, or return a complete outlawry at the 
time that the writ of exigent is returnable, he has not complied 
with the writ, or done his duty. In this caſe, therefore, no day 
was given to the priſoners to ſurrender themſelves to the juſtices 
on the return of the exigent and proclamation, but they were re- 
quired to ſurrender themſelves to the ſheriff; which is the ac- 
.curate and correct mode of proceeding, 

The 2d objection is that the writ of exigent is contrary to the 
ſtatute of Wem. 1. c. 14. The ſtatute of 3 Ed. 1. c. 14. enacts 
that no acceſſory be outlawed until he that is appealed of the 
deed be attainted (a). But that ſtatute relates ſolely to the caſe of 
the acceſſory, and in no wiſe applies to a proceeding againſt the 
principal. The ſtatute mentions the caſe of an appeal only; 
but it has been determined that it extends to indictments as well 
as to appeals. And in Bro. tit. Exigent, pl. 44. it is {aid that if 
it appear in the writ of appeal that one is principal and others 
acceſſories in an appeal Were three, —_ * arigent ſhall not 


iſſue 


() It proceeds to enact that “ their ex- of the deed be attainted by outlawry, or 


Agent Hall remain until ſuch as be appedlet otherwiſe? This, it was contended, was 


equivalent 


4 


But he was outlawed before that day came, vis. on the 2 ft 
February; and upon. that ground-the Court held the outlawry 
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iſſue againſt the acceſſories, until the principal be outlawed. 


But if it do not appear by the writ (a), then it is not error, 


though the exigent iſſue againſt all together. This authority 
relates to the caſe of the acceſſory only, and by no means proves 
that, if the proceſs be erroneous as to the acceſſory, it ſhall be 
ſo in reſpect of the principal alſo, Another caſe quoted in be- 
half of the priſoners was 1 Bulftr. 74; where in an appeal againſt 
ſeveral, ſome as principals, and one as acceſſory, the acceſſory 
pleaded that there was no ſuch perſon in rerum naturd as one of 
the principals; and that was holden to be a good plea, This 
caſe proves only that in an appeal an acceſſory may plead the 
miſnomer of the principal ; and if by any means an'end be put 
to the indictment or appeal againſt the principal, moſt un- 
queſtionably it muſt fail as againſt the acceſſories alſo. In this 
point there ſeems to be a diſtinction between an appeal and 
an indictment; for 2 H. H. P. C. 201. ſays if an appeal be 
brought againſt a man as acceſſory to two, he muſt be proved 
acceſſory to both: But if he be indicted as acceſſory to 
two, he may be convicted on evidence which proves him ac- 
ceſſory to one only. And in 2 H. H. P. C. 177. it is expreſsly 
Jaid down that, if ſeveral perſons be indicted for one offence, 
miſnomer or want of addition of one quaſhes the indictment 


equivalent to ſaying that the exigent ould 
not iſſue. That it was therefore void not 
only as to the acceſſory, but as to the prin- 
cipals alſo, it being an entire writ. That 


there was a diſtinction in civil actions be- 


tween thoſe cauſes ſor which a writ abated 
as to one defendant, and thoſe which made 
it void as to all ; that if there were any ex- 
trinſic fact, as a miſnomer or a wrong ad- 
dition, or if any thing happened perding 
the writ, as the death of one party, to abate 
the wiit as againſt one defendant, it would 
ſill be good as againſt the reſt ; but if the 
writ were bad upon the face of it, or it iſſued 
when in law it ought not, as in the inſtance of 
one defendant being dead before the writ was 
purchaſedo, it is yoidas to all the defendants. 
8 Rep. 159. 6; 27 Hen. 8. fo. 26. 6. pl. 9; 
21 Hen. 7. fo. 34. pl. 39; & 7 Hen. 4. fo. 
27. pl. 4. And that the ſame objection alſo 
applied to the judgment which was given' 


upon this writ; for no judgment can be 


given on a bad writ, 1 Rel. Rep. 2. 1 Rol. 


Sed. vid. Plowd. 98. marg. 


+ The outlawry was accordingly reverſed | bailed, | hf 


Air. 175. pl. 1. Treſpaſs againſt three; 
one died pending the writ, and judgment 
againſt all three ; the whole judgment was 
reverſed on a writ of error, Scudamore v. 
Scriven, 1 Ro. Abr. 775. pl. 2. 80 in caſe 
of infancy ; 1 Rol. Abr. 776. pl. 9. 8o in 
the caſe of the coverture of one defendant- 
16. pl. 10. The counſel for the proſecutor, 


after admitting the objection as to the acceſ- 


ſory,+ anſwered (in addition to what is ſaid 
by the court in their anſwer to this objec- 
tion) that the caſes of civil actions did not 
apply to the preſent; becauſe the proceſs, as 
well as the crime, is in its nature ſeveral ; 
2 Hale P. C. 177; that therefore the exigent 
might be good as againſt the principals, 
though it was bad as againſt the acceſſory ; 
and that the judgment of outlawry upon this 
record was alſo ſeveral, ** they are and each 
of them is /everally outlawed c.? 
(a) The original writ of appeal; See 
44 Af: p- 16. See alſo 45 A/. pl. 9. and 


3 Tal. 233. 


as to Jeet Tandell; and he was 


1 only 
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only againſt, him; and the others ſhall be put to anſwer ; for 
they are in law as ſeveral indictments ; and ſo in treſpaſs, If 
the indictment be conſidered as ſeveral, againſt each defendant, 
which we think it muſt be, this objection, though it is material 

and has already been allowed in the caſe of the acceſſory, can- 
not avail the principals. And ſo it is laid down by Serjt. Haww- 
Fins in b. 2. c. 27. /. 130; who ſays © that it ſeems to be agreed 
that wherever ſome of the defendants are expreſsly charged as 
& principals, and others as acceſlories, before the award of the 
4 exigent, the outlawry of thoſe charged as acceſſories cannot be but 
< reverfible.” I lay out of the caſe all the authorities, quoted re- 
lative to civil actions, becauſe they proceed on a very different 
ground. There the judgment given for damages is intire; and 
if it cannot be ſupported againſt all, it muſt be reverſed in foto; 
becauſe the court cannot ſever the damages, and ſay that each 
defendant ſhall be ſeverally liable for his proportion of them. 
But even in thoſe caſes, if different parts of a judgment can be 
ſevered, the court will reverſe it in part, and affirm it for the 
"reſidue ; as appears by the caſe quoted from 2 Rol. Rep. 136. 
and many more modern determinations (a). 

The third objection is, that the ad writ of capzas is bad, becauſe 
it does not contain a command to the {ſheriff to ſeize the goods of 
the priſoners, which it was argued was required by the ſtatute, for 
the purpoſe of giving the party notice. This objection is found- 
ed on the ſtat. 25 Ed. 3. ft. 5. c. 14. which enacts © that after 
any man is indicted of felony before the juſtices in their ſeſſions 
to hear and determine, it ſhall be commanded to the ſheriff to 

attach his body by writ, or by precept, which is called a capias : 
and if the ſheriff return that the body is not found, another 
gapias ſhall be incontinently made returnable at three weeks 
after ; and in the ſame writ it ſhall be compriſed that the ſheriff 
ſhall cauſe to be ſeized his chattels, and ſafely to keep them till 
the day of the writ returned. And if the ſheriff return that the 
body is not found, and the indiftee cometh not, the exigent 
ſhall be awarded, and the chattels ſhall be forfeit, as the law of 
the crown ordaineth: but if he come and yield himſelf, or be 

taken by the ſheriff before the return of the ſecond capias, then 
the goods and chattels ſhall be ſaved.” If this ſtatute were ever 
intended to apply to a court of aſſizes, and oyer and terminer, 
to be ſure the language of it is very incorrect: for when an 
act mentions juſtices in their ſeſſions, the natural and moſt 


(a) Vide 5 Rep. 58. 2 Ld. Raym. 1384. 1 Str. 188 : 2 Str. 808. and 4 Furr. 2222, 
Vor. IV. l obvious 
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obvious meaning of thoſe words is the juſtices of the peace in 
their general or quarter ſeſſions, Bur the proviſion made by it 
is totally incompatible with a court of aſſizes, and oyer and ter- 
miner ; for there never was a period in the annals of this coun- 
try, when that court ſat from'three weeks to three weeks. Lord 
Ch. J. Hale, | in 2 Pl. Cr. 195, conſiders the ſtatute as inapplicable 
to this court or to any court where the juſtices ſit. by commiſſion; 
for (ſays he) the ſecond capiar is to be returnable at three weeks 
after, which may be out of term, or after the ſeſſions: of the 
juſtices are ended. We concur in this opinion; and we think 
it is ſtrongly fortified by the ſtat. of 8 H. 6. c. 10, and the con- 
ſtruction which Lord Ch. J. Hale has put upon it. That act 
conſiſts of two parts; 1ſt. That a ſecond captas ſhall iſſue! where 
the party is in a foreign county; a2dly, If the party be conver- 
ſant in the county where he was indicted at the time of the fe- 
lony, the proceſs ſhall be as hath been uſed before this time; which 
words Lord Ch. J. Hale renders thus, the proceſs ſhall be ar it 
was at common law. In the ſame page Lord Ch. J. Hale ſtates it, 
as clear and unqueſtionable, that at that day the proceſs in caſe 
of an indictment of any felony was only one capiat, and then an 
exigent. If ſo, undoubtedly the ſtat. of 25 Ed. 3. which requires 
two captass could not extend to all courts of oyer and terminer ; 
and if it do not, it muſt neceſſarily be confined to the ſeſſions of 
the juſtices of the peace. Hawkins makes a diſtinction as to the 
proceſs upon indiaments and appeals for offences which are or are 
not capital : but I ſhall not purſue that inquiry farther; becauſe 
we do not feel ourſelves called upon to ſay in this cafe whether 
two capiass were neceſſary, or whether one only. was ſufficient. 
Lord Ch. J. Hale makes a quere as to the uſage on the ſtat. of 
25 Ed. z. If that uſage has been confiſtent with what we con- 
ſider as the true and plain conſtruction of the words of the ſta- 
tute, it will greatly fortify that opinion : If on the contrary the 
uſage has been the other way, it will be incumbent on the court, 
notwithſtanding what is ſaid by Hale, to ſee if the ſtatute can be 
made conſiſtent with it. All che precedents, which we have 


been able to find on this ſubject, are one way. In the King v. 


Morley, Trem. Ent. 280; in the King v. Cranſtoun, and in the 
King v. Barrington, tere wii « e captas ; and in neither of 
them is there any command to ſeize the goods. The Xing v. 


Morley was a caſe of ſome authority beyond the mere precedent; 


for it appears in 3 Keb. 125. that a writ of error was brought; 
and though objections were taken to the indictment, yet none 
p | 1 | -:>\ wars 
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were made againſt the proceſs. The words of the ſtatute them- 
ſelves, the precedents, and the authorities upon it, all concur 
that there is no weight! in this objection. 
The 4th objection is that it is not alleged that the writ of procla- 
mation was delivered to the ſheriff three months before the return 
of it. This objection was over-ruled by the Court upon the ar- 
gument; and it is not warranted in point of fact; for it appears 
upon the record that the writ was delivered to the ſheriff on the 
2g th of December, and was not returnable until the 25th March, 
which allowed an interval of more than three lunar months, and 
4s all that is required. It can only appear by the return of the 
ſheriff when the writ was delivered to him. 
The 5th objection is that the writs of proclamation were nei- 
ther iſſued or executed according to the ſtatute. The writ of 
proclamation requires, © one proclamation to be made in open 
court in the ſaid ſheriff's county; another at the general quarter 
ſeſſions of the peace to be holden for the ſaid ſheriff's county, 
and another at or near the moſt uſual door of the pariſh, church 
of Brompton Ralþh aforeſaid, where they are inhabiting.” The 
return of the ſheriff to that writ is as follows; that © at my county 
court of Somerſet holden at velchefter in and for the county of 
Somerſet within written on Wedneſday 27th January, 3ath Geo. 3 . 
I cauſed the firſt proclamation to be made in open court, in dhe 
faid county Ac. And afterwards to the ſecond writ of procla- 
mation, the ſheriff returned that © at the general quarter ſeſſions 
of the peace of our lord the king, holden for the county of So- 
merſet, at the city of Wells, in the ſaid county, on Wedne/day the 
14th April, 3oth Geo. 3, I cauſed the ſecond proclamation to be 
made in open court &c; and that afterwards at the moſt uſual 
door of the church of the pariſh of Brompton Ralph within men- 
tioned, upon Sunday the 18th April, zoth Geo. 3, immediately 
after divine ſervice and ſermon, (one month at leaſt before the 
within named priſoners (mentioning them by name) were a fifth 
time called by virtue of a ſecond writ of exigent of our ſaid lord 
the king) I cauſed the third proclamation to be made tc.” 
The expreſſions in the writ, which have been objected to, are 1ſt, 
That it requires one proclamation to be made in open court (a) in 

the 


(a) In ſupport of this objection it was | ty. That it was not even deſcribed as bis 


faid that the ** open Court in the ſheriff's (the ſheriff's) open court 3 but that, if it 
county” did not neceſſarily mean the county | had been, that might have referred to his 
court, but might be underſtood to mean any | zorn, as well as his county court.“ And that 
| Fublic court of juſtice held within the coun- | if the writ of proclamation itſelf were bad, 


* Vide 6 Hen. 7. 15. B. pl. 7; & 11 Hen. 7. 10. pl. 33. 
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1792. the ſheriff's county 4 and the ſtatute 31 Elia. e. 3. requires it to 


be made in the open county court. adly, That it requires another 
N * proclamation to be made at the general quarter ſeſtont of the peace 


YaxDiLL. 70 be bolden for the ſaid ſheriff"s county ; and the words of the ſta- 
tute are that one other of the ſaid proclamations ſhall. be made at the 
general quarter ſeſſions of the peace in thoſe parts where the party de- 
fendant at the time of the exigent awarded ſhall be dwelling, 3dlyy 
That it does not appear that the priſoners were dwelling in the 
town or place, at the church door of which the third proclama- 
tion was made. Theſe objeQtions are very nice and critical; and 
the anſwers to them lie within a very narrow compaſs. rſt. 
The open court in the ſheriff's county is the open county court; 
the ſheriff has no court but the county court : and the caſe cited 
from 1 Vent. 108. makes againſt the objection rather than for it ; 
for the return of the proclamation was “ ad comitat. meum tent, 
apud (ſuch a place) in com. pracdict;“ and no objection was 
made to the words © ad comitat, meum :” but the outlawry was 
reverſed for want of the words “ pro comitatu,” which objection 
does not hold in the preſent caſe. It was admitted at the bar on 
the ſecond argument that this writ was agreeable to the prece- 

dents; and I will mention ſome which tend to ſhew that, if the 
writ had been more general than it is, yet it would have been 
good. In the King v. Morley the writ of exigent was to demand 
him from county to county ; and the return was © at our county of 
the ſame city.” In Lillys Ent. 460. the writ of proclamation is 
to be proclaimed on three ſeveral days according to the ſtatute, 
whereof let one proclamation be at or near the moſt uſual door 
of the church of the pariſh of 4. where the ſaid defendant is 
dwelling tc. without mentioning any place where the other two 
ſhould be. In Thef. Brev. 173. the exigent is to demand him 
from county to county: and there are two precedents of writs of 
proclamation the ſame as that in Lilly, Entries. So in Cliff's 
Entrier, 384. Dall. Sher. and Roff. Entr. all the precedents are 


the defect could not be 8 by a good | was like the preſent ©* in open court in the 
return to it. The proſecutor's counſel an- | ſherifts* county.” To this it was rephed 
ſwered this by oſerving that ſome of the | that“ comitatus®” ſignified either ** coun- 
old entries were mare general than this writ, | ty“ or county court”? according to the 
requiring the ſheriff to proclaim the party | manner in which it was applied; and that 
three ſeveral times according to the form of | Cranfloun's caſe could not be relied on as 
the flatute; that others were ad comita- ny authority, it never having been argued, 
tum; and that in Craz/toun's cale the writ | 
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 * Vid. flat. 13 Ed. 1. fl. 1. c. 2. , 1. | the word © counties“ is uſed to ; expreſ 
4 ad comitatum vel ad aliam curiam.” county courts,” 


+ Vid. 21 Hen, 7. fo. 34. A. 36. where | X Nn 
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. 2d; com. In Dalt. Sher. 229. there are three precedents of the 
returns of the election of members of parliament ; and in p. 230. 
one of the election of a coroner; all of which are in pleno co- 
mitatu men. And in Cranfloun's caſe, the writ was exactly in the 
ſame words as the preſent. As to the ſecond objection; the words 
<* thoſe parts where the party defendant ſhall be dwelling” can 
mean nothing but county, riding, or diviſion ; and no other con- 
ſtruction was attempted to be put upon them at the bar. The 
third objection is not applicable to the writ; becauſe that ex- 
preſsly ſtates that the priſoners are inhabiting in the parifh of 
Brompton Ralph but the return only ſtates that the ſheriff pro- 
claimed them at the church door of the pariſh of Brompton Ralph, 

without adding the words where they are inhabiting. But we are 
of opinion that this return is ſufficient ; for the ſheriff has done 
every thing which he was required by the writ to do, and has 
made a full return of that. If it appear on the record that the 
priſoners were.inhabiting in the pariſh, that is ſufficient ; and 
here it 18 expreſsly fo alleged in the writ, It was obſerved on the 
firſt argument that the indictment does not deſcribe the priſon- 
ers as being hen of that pariſh, but only as late of that pariſh, 
After the expreſs averment in the writ which I have mentioned, 
the caſe is not open to that objection: but if the caſe were 
otherwiſe, there is no foundation for it. The conſtant form of 


indictments is to deſcribe the priſoner late of ſuch a place; 


and both Hawkins and Hale ſay the writ of proclamation ſhall go 

according to the place, of which he is ſo deſcribed. | 
The ſixth objection is that the ſheriff has not added to his 

retura to each proclamation that the priſoners did not ap- 


ſage cited from 2 Male P. C. 204. ſpeaks of the exigent only; 
and in the return to that writ it is neceſſary to ſtate that they did 
not appear. The exigent is the writ, which commands the 
ſheriff to take the prifoners ; and the proclamation is merely a 
public notice of what is doing in another place. The precedents 
are againſt this objection alſo; and there is no authority in ſup- 
port of it. In truth, theſe laſt four objections were rather hinted 
at, than relied upon, in the ſecond me} and that is as 
much as they deſerved. 

The laft obyection is that the names of the coroners, by n 
the outlavry was pronounced, are not ſubſcribed to this record; 
and 2 Halen P. C. 204. and 2 Rol. Abr. $02, were quoted upon 
this point, where it is ſaid to have been determined that the 

Vor. IV. 6 2 names 


pear. It is not neceſſary that he ſhould do ſo. The paſ- 
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1792. names of the coroners muſt be ſubſcribed to the judgment of 
— outlawry, or, in the words of Rolle, be put upon the record; or 
xtra thy elſe it is error. By law it is neceſlary that it ſhould appear 
Yau DEL. by whom the outlawry was pronounced, and that they had-au- 
thority to pronounce that judgment, with the exception per- 
haps of an outlawry in the city of London; in which caſe it 
was determined in The King v. Garrard, Cro. Fac. 531. that an 
outlawry returned in the general words, © ideo utlagatus eff,” was 
good ; the Court taking notice that there was not any coroner, 
but the mayor for the time being was perpetual coroner ; and 
that the courſe was not to return there © per judicium corona- 
torum” but generally © ideo utlagatus eff.” From that caſe it is 
- manifeſt that the law requires no more than what I have already 
ſtated, namely, that the names of the perſons by whom the out- 
lawry was pronounced, and that they had authority ſo to do, or in 
other words that they were coroners, ſhould appear upon the 
record. But the point does not reſt merely on inference from 
that caſe ; for there are two other caſes in the ſame book, which 
ſhew clearly what is required. The firſt is Sir Edmund Button v. 
Awwdley, Cro. Fac. 521 ; where the outlawry was reverſed be- 
cauſe it was not ſaid to be per judicium coronatorum ; the other is 
Patrick's caſe, Cro. Jac. 528. where it was ſtated that the de- 
fendant was outlawed per judicium coronatorum, but the record 
did not ſhew the name of any of the coroners; and for that 
cauſe it was reverſed. It never was contended that the coroners 
mult en the judgment with their own hands. In ancient 
times it was hardly poſſible; and there is no caſe in the law 
in which it is eſſential that the judge of a court ſhould ſign the 
judgment with his own hand. Beſides, if that had been ne- 
ceſſary, it could not have been done on this record, which is not 
the record of the coroners, but of the Court of oyer and terminer, 
made up from the returns of the ſheriff, ſtating what had in 
fact been done under the mandates of the Court. The record 
in the preſent caſe ſtates that © by the judgment of Daniel Follett 
Scadding, gentleman, and Peter Layng, gentleman, coroners of 
our ſaid lord the king of the ſaid county of Somenſet, and ac- 
cording to the laws and cuſtoms of England, the priſoners are 
and each of them ſeverally is outlawed.” Therefore it does ap- 
pear on the record by whom. the outlawry was pronounced, and 
that they were the coroners, and conſequently had authority 
to pronounce that judgment. For theſe. reaſons. we are all of 
opinion that judgment muſt paſs on the priſoner at the bar; 
yo thts (7% eln 
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In the courſe of this enquiry another queſtion aroſe whether the 
priſoners were entitled to their clergy; and that depends on the 
true conſtruction of the ſtatute 14 Geo. 2. c. 6. ,. 1. which takes 


that is a general queſtion, we took the opinion of all the judges 
of England, who took time to conſider it thoroughly; and I am 
authoriſed to deliver it as their unanimous opinion that “out- 
lawry” is a © conviction” (a) within the meaning of that act of 
-parliament. | 

 ASHHURST, J. then pronounced ſentence of death on the pri- 
ſoner Fames Yandell ; Jobn Yandell having died ſince this caſe 
was argued the ſecond time. 


(a) Vide Stat. 26 Hen. 8. c. 13. 5. 1 ! 11 Rep. 29: Dr. Fofter's Caſe, 11 Rep. 56. 
d. 6. c. 12. J. 10; 2& 3 Ed. 6. c. 33; | 6; 1 Rol. Rep. 8g. 
58 6 Ed. 6. c. 11. /. 9; 39 C. c. 15. J. 2; | 2 Hale P. C. 205; 345 350; 352; 
4 Fac. 1. c. 8; 38 4V. & M. c. 9. J. 2 Crempt. Of. Tut. 9 & Fofter 358. 
Ce. Lit. 390. b; 391. a; Powlter's Caſe, | | 
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The KING againſt PAGE. 


H E-defendant, having been rated towards the relief of the 

poor of the pariſh of Newbury for the tolls of the naviga- 
tion of the river Kennet, at 331. 65s. 8d. after the rate of 20 4. 
in the pound on the ſum of 400/., appealed to the Berk/bire 
quarter- ſeſſions; where the rate was confirmed, ſubject to the 
opinion of this Court on the following caſe. 
(a) 1. c 24. for making the river Kennet navigable from Reading 
to Newbury, in the county of Berks, it is enacted that in con- 
ſideration of the great charges and expences the undertakers 
would be at, not only in making che river navigable, but alſo in 


repairing Cc the works, wears, locks, Cc, it ſhould be lawful for 


the undertakers Sc from time to time, and at all times there- 
after, to aſk, demand, &c for all and every ſuch goods, c, that 
ſhould be carried or conveyed up or down the river Kennet, 
between Reading and Newbury, the rates and duties thereafter 
mentioned, and at ſuch place or places adjoining. to the river 
as the undertakers c, ſhould think fit; (viz.) for every ton 
weight af goods c, that ſhould be carried or conveyed in any 
boat barge or veſſel up the river Kennet from Reading to Neu- 
Aung, or down the river from Newbury to Reading, any ſum not 


away clergy from thoſe who are convicted of ſheep-ſtealing. As | 


2 Haut. c. 33. % 62. 


By an act 1 Geo. 
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to a propor- 


tionable ſam 
for any leſs 
diſtance; and 
was alſo en- 
abled to ap- 
point any 
place of col- 
lection; it 
was held that 
the tolls for 
goods car- 


ried the 


are rateahle 


in B. though. 


in fact they 
are collect- 
ed in a pariſh 
between A. 
and B.; be- 


cauſe the tolls become due where-the voyage is completed. 


- (a) Private act. 


.exceed- 


VAD HII. 


—ͤꝗ—u—ä — u —— —— 


— — 


— — A 


— 


—— — 


* 
e 


—— —— A. - _ - & 
—— bo SC OGG — MG Dro re Se ——— = 
* +» = Fw N - 3 * — — 2 
1 


. > — 


. . 
Ty 1 
br 
1 
; 
41 
: 
io 
| 


. 
(. 
J. 
I . 
y 
: 
4 
q 
. 
1 


. — — 
an. 44. — - 


2 _ - — — * 
, - - — 
_— — RC. 4 — . —  _ * 
E — — 5 a 23 — ; — —_— - 2 - 
> — —- : —- 22 — 9 5 . 2» 
«9 — 2 * bo » ee << 2 * > * 


"On a - * 22 8 , i _ * — * 
— n TT . — — -, Wr??? 
— - — —— 7 
r as — : a Oe. 2 
ö — 
. ˙ A 


The K1yc 
af 


Packs 


CASES IN HILARY. TERM .. . 


exceeding four ſhillings, and 1d proportionably for every greater or 

leſs weight, or fot a leſs diſtance of place, to or from which 
any gobds Vc, ſhould be carried Sc; and in cafe of refuſal 
neglect or denial of payment on demand of the ſeveral rates. &c, 
the undertakers &c, or ſuch other perfons as they ſhould appoint 
reſpeQively, ſhould and might ſue for the ſame by action of 
debt or upon the caſe in any court of record, or detain or make 
ſtay of any goods or any veſſel carrying ſuch goods, for which the 
rates and prices ought to be paid, until they were ſatisfied 
c. By andther act 7 Geo. 1. after reciting that doubts had 
ariſen ſince the paſſing of the former act, whether the under- 
takers were by the ſaid act impowered to carry the navigation 
further than to the end of the borough of Newbury, they were 


25 empowered to make the river navigable from the Wharf or com- 


mon landing place in at or near Reading to a place called the 
Hoſpital in the borough of Newbury, under ſuch authorities 
&c as were contained in the former act. By another act 


3 Geo. 2. the undertakers and proprietors were enabled to ſeize 


diſtrain or detain any boats in caſe of non-payment of the tolls, 
and to cauſe the ſame Vc ſo diſtrained to be appraiſed and 
ſold. The length of the navigation from Reading to Newbury 

is 18 miles and 2 furlongs; 142 yards of which are in the pa- 
nich of Newbury, being the termination of the navigation. The 
navigation paſſes in its courſe through part of the reſpective 
pariſhes of Newbury, Thatcham, Midgham, Brimpton, Woothamp- 
ton, Padwworth, Aldermaſton, Burghfield, Tilehurſt, St. Giles, and 
St. Mary's in Reading. The net amount of the tolls, ariſing from 
the tonnage upon the whole navigation, is of the annual value of 


| 1c004,; Which ariſes as follows (vis,) 400. on the upward: 


bound goods carried up from Reading to Newbury, . and landed 
or unladen in the pariſh of Newbury; 4001. on goods laden at 
and carried down from Newbury to Reading—and 200 J. on goods 
that paſs only part of this navigation, and which never come 
within the pariſh of Newbury. All the tolls in reſpect of this na- 
vigation are collected at Aldermaſton lock in the pariſh of Padoorth, 
about the midway between Newbury and Reading, by the agent 
of F. Page the appellant, and have been there collected ever 
ſince the gth. of February laſt. By the rate in queſtion the ap- 
pellant is rated to the whole amount of the tolls ariſing from the 
tonnage of goods carried on the navigation from Reading to 
Newbury, and landed at the baſon in the pariſh of Newbury. 
2 
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| Bearcroft, in ſupport of the order of ſeſſions, relied on the 


caſes of Rex v. Cardington (a), Rex v. The Mayor c. of Lon- 
don (b), and Rex v. The Undertakers of the Aire and Calder Navi- 
gation (c), as eſtabliſhing this point, that tolls are rateable to the 
poor in the pariſh where they become due, and not where they 
are collected. And he then obſerved that it appeared by this 
caſe and the acts of parkament that tolls to the annual amount 


of 400 l. became due to the appellant in Newbury, where they 


were rated. 


Bower, King, on Blackſtone, on the ſame ſide, were HG by 


the Court. 


Erftine, Milles, and Lane, contra, coitended that this queſtion 
had never yet received a ſolemn judicial determination, whatever 
dicta might have been thrown out by judges in other caſes. In 
The Aire and Calder caſe the rate was made in the place where the 


tolls were collected, and where, as Buller, J. ſaid, they became 


due; denying the argument that they were due by the mile, 
but relying on it's being one entire contract. Now certainly 
the contract entered into with the proprietor. under this act of 
parliament is very. different from the contract of a common car- 
rier. Such a perſon makes one entire contract, and cannot de- 


mand any thing unleſs the goods be delivered ſafe at the place 


of deſtination. Whereas the proprietor of this navigation is en- 
titled under the act to ſo much per mile, which therefore be- 
comes due at the end of each mile: and further he is entitled by 
the act to collect his tolls wherever he pleaſes, and conſequently 
can enforce payment at the place ſo appointed by him. 
The Hamptonwick caſe differs materially from the + preſent. 
The queſtion there did not ariſe upon the rating of tolls, 
but of a bargeway, which was locally ſituated within the 
will, and could not therefore be diſtinguiſhed from any other 
ſpecies of corporeal tenements. In that caſe it was properly ob- 
ſerved by the Court that it was immaterial whether the tolls 
were collected there or not; it was ſufficient that they aroſe out 
of property locally fituated in the vill, The caſe of Rex v. Car- 
dington is rather in favor of the defendant than againſt him; for 
as the proprietor is at liberty to fix any place where he pleaſes to 
take the toll, and where conſequently it becomes due, the lock in 
this caſe where the toll is taken is equivalent to the fluice in that 
caſe, where they were payable ; and then the pariſh of Nezwbury 
| have no right to aſſeſs any part of the tolls in Newbury. There are 
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three ways, by which this property can be rated; either, firſt, 
where the tolls are collected; or 2dly, where the goods are landed; 
or 4dly, according to the length of the navigation in the re- 
ſpective pariſhes through which it runs. As to the firſt of 
theſe methods; it ſeems as if the act, by giving the power to the 
proprietor of collecting the tolls where he pleaſes, has thereby 
declared that they ſhall become due in ſuch place: and accord- 
ing to that rule the caſe of Rivers v. Page was lately determined 
in the Common Pleas, where a. diſtreſs at ſuch place of collection 
for the whole amount of the tolls was held good, though the 
goods were to be ſent further on. If this mode be adopted, ac- 
cording to Rex v. Cardington this rate cannot be ſupported. 
There ſeems to be no objection to the 3d mode of rating by 
the proportionable length of the navigation ; for each pariſh 
through which the navigation paſſes is thereby deprived of the 
uſe of ſo much of its ſail which would otherwiſe be rateable. 
It alſo prevents mills and other local improvements of the pro- 
perty. And as the bargemen on the navigation fleep in their 
barges at night, the intermediate pariſhes will be moſtly bur- 
thened with the ſettlement of theſe perſons ; and therefore they 
ought to have a proportionable advantage. This ſhews that in 
Juſtice the ſecond mode ought to be rejected: and it would be 
liable to this further inconvenience that if this rule be obſerved 
in Newbury, it muſt equally be ſo in all the intermediate pariſhes, 
where goods may occaſionally be landed; and then perſons 
muſt be appointed in each of thoſe pariſhes to keep ſeparate 
accounts of the number of bales of goods landed in each. 
Lord KzNnyoN, Ch. J. This caſe does not admit of much 
doubt, whether it be confidered on grounds of- policy, on the 
words of this act of parliament, or on authorities. By the 
terms of this act of parliament a toll of 47. per ton is impoſed on 


all goods carried up the river Kennet from Reading to Newbury ; 


that toll of 4s. is one integral toll for that integral voyage. The 
caſe ſtates that many barges are navigated on this river; ſome 
of which perform the whole voyage up to Newbury, ſome 
the whole voyage down to Reading, and fome intermediate 
voyages. And, in aſcertaining this rate, the ſeſſions exprefsly 
ſtate that the rate is impoſed on the appellant in reſpect only of 


vigation from Reading to Newbury. The caſes, which have been 


eited, do not bear upon the preſent. In the Hamptonwick caſe, 


the rate was on a piece of ground adjoining. the river, which 
3 woas 
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was uſed as a towing- ah. There the Court had no difficulty 


nan ſaying that the occupier ought to be rated for it, becauſe he 
vas in the poſſeſſion of land yielding an annual profit. In R. v. 


Curdington it was ſtated that the tolls became due for paſſing 


through every ſluice; that therefore was a local toll payable at 
the place where the ſluice was erected. In the Aire and Calder 
caſe, no integral toll was impoſed for the whole navigation, 

but a proportienable toll according to the diftance which each 
veſſel ſhould go, at ſo much per mile: there, it was ſufficient 
to ſay that ſomething was due at the extreme pariſhes, for which 
the undertakers were there rateable, - without entering into 
the quantum of the rate. It was not neceſſary there to deter 


mine whether any thing were due in the intermediate pariſhes 
becauſe the tolls became due at fo much per mile; it will be, 


ſufficient to decide that queſtion whenever it ariſes, But argu- 


ments of policy and juſtice have been now urged ; and it has been 


ſaid that the tolls ſhould. be confidered to be due in each pariſh 
in reſpect of the quantity of land occupied by the navigation: 
but hard would be the lot of the officers who are to make the 
rates in theſe ſeveral pariſhes ; they would have to meaſure not 
only the length but the breadth of the navigation in each re- 
ſpective pariſh, and to aſcertain with preciſion the exact quantity 
of land covered with water; thoſe difficulties would be in- 
ſuperable ; and it would be in vain to think of rating at all, if 
ſuch were the rule. In the caſe of Putney-bridge (a) the toll was 
not apportioned 1n reſpect of the quantity of land over which 
the turnpike road led; but the toll was collected an the ſpot 
where it was held rateable. The ground, .on which my opinion 
proceeds, is. that where a perſon has a valuable intereſt in any 
pariſh or townſbip, he ought to contribute towards the relief 
of the poor in that pariſh in proportion to ſuch valuable intereſt. 
Here the appellant was rated in reſpec of thoſe tolls only which 
became due at Newbury, the place where the navigation finiſhes, 
and where the goods were delivered. But it 1s ſaid that they 
were not in fact collected in Newbury, and that they became 
due where they were collected, the proprietor having power 
by the act of parliament of appointing the place of callection 
where he pleaſes : but certainly there is no juſtice in that; for 
the proprietor might appoint a place of collection not in any 
-pariſh through which the navigation paſſes. What was ſaid by 
** brother Buller in the Hamptonwick caſe, that the tolls which 


(s) Dougl. 305. 2. 
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became due in Hamptonwick could not have been rated in London - 
if the corporation had choſen to receive them at Guiluball, is an 
anſwer to this part of the argument. And indeed it might as 
well be contended that an eſtate is rateable where the ſteward 
thought proper to receive the rents. I am therefore clearly of 
opinion that the juſtices in their ſeſſions have done right in 
confirming this rate, by which the appellant is aſſeſſed only for 
thoſe tolls which became due at Netobury in reſpect of the in- 
tegral voyage from Reading to that place: but I defire that this 
ppinion may not be applied to other caſes, where the under- 
te of a Navigation are _— to ſo much per mile for in- 
ermediate voyages. ; 

ASHHURST, J. It being ſtated in hang that ee 
of the tolls for the whole navigation is 1000 J., 400. of which 
ariſe for the entire voyage ending at Newbury, I have no diffi- 
culty in ſaying that the latter tolls become due at Newbury the 
inſtant the goods are landed there. Though the proprietor of 
this navigation may, for his own convenience, appoint any 
place on the fide of the river to colle& the tolls, and though in 
fact they are collected out of the pariſh of Newbury, yet they 
become due at the place where the goods are landed. The 
caſe of Rivers v. Page, which was cited, I think muſt have pro- 
ceeded on ſome other ground than that ſtated. I do not ſee 
how the owner of the navigation could diſtrain for the toll till 
it became due; and the toll did not become due till the voyage 
was completed. But here I think that the appellant ſhould be 
rated for 400. in Newbury, becauſe tolls to that amount n 
become due in that parifln. 

BULLER, ]. Two objections have been made "indie this 
rate; if either of them be well founded, the appetlant muſt ſuc- 
ceed. Firſt, that the tolls ought to be rated according to the 
proportion of the navigation in each pariſh ; or, ſecondly, that 
they ſhould be rated at Aldermaſton where they are received, for 
which reaſon it has been argued that they become due there. 
But under the expreſs words of this act of parliament the pro- 
prietor may appoint what place he chooſes from time to time; 
and therefore it would be very inconvenient to fix chat as the 
place in which they ſhould he rated. The true queſtion here is, 
as it was in the Aire and Calder navigation, where did the tolls 
become due? At common law there could be no doubt about 
this queſtion; for if goods be not carried to the place of deſtina- 
tion, the captain of the veſſel is not entitled to any freight; for 

| this 
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this reaſon that he has not performed his contract; he muſt go 
to the port of delivery before he is entitled to any thing. If that 
be ſo at common law, it becomes neceſſary to enquire whether 
this act of parliament has made any difference in this caſe. 
The ſtatute gives the proprietor of the navigation a toll of 47. 
per ton for goods carried from Reading to Newbury ; and gives 
him the power of collecting thoſe tolls where he pleaſes. But that 
does not alter the contract between the owner of the goods and 
the proprietor of the navigation. And though, according to the 
caſe of Rivers v. Page, the tolls may be demanded before the 
voyage is performed, yet if the voyage be not afterwards com- 
pleted, the owner of the goods may recover back the tolls in an 
action for money had and received. The clauſe in this act en- 
abling the proprietor to collect the tolls in any place he chooſes 
was introduced for his benefit ; but ſtill the tolls muſt be de- 
manded according to the rules of law reſpecting the carriage of 
goods from one place to another. This caſe falls directly within 
the principle of that of the Aire and Calder; where it was held 
that the tolls ought to be rated in the pariſh where they become 
due; and that is the place of delivery. In the report of that 
caſe it is ſtated that the undertakets were entitled to tolls 
according to the diſtance which ſuch goods ſhould be carried”; 
that is, the whole voyage: according to my recollection the 
act of parhament in that caſe did not ſay that the undertakers 
ſhould be entitled to ſo much for each mile ; and though an 
act does mention the rate per mule, it is only uſed as the means 
of aſcertaining what is due for the whole voyage; for the toll 
cannot be due till the voyage be completed. 

GROSE, J. The ſhort queſtion is whether this property be 
liable to be rated in Nezwbury ; which depends on this, at what 
Place are theſe tolls to be conſidered as property; moſt clear- 
ly at the place where they become due, and I think they 


rier could not recover any thing at common law. But it has 
been ſaid that a caſe was decided in the Common Pleas, in 
which it was held that a diſtreſs might be taken for tolls before 
the voyage is perfected: if ſuch were that caſe, it muſt have 


ables the proprietor of this navigation to collect the tolls where 
he pleaſes. But that clauſe did not mean to ſay that the 
tolls did not become due in law at the place where the voyage 
was completed, and where the goods were landed and delivered. 


become due where the voyage is finiſhed, for till then the car- 


been decided on the ſpecial provifipn in this act, which en- 
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Saturday, 
Feb. zd. 
An order of 


juſtices which 


appointed 4. 
„ being a 
ſubſtantial 
houſeholder 
of the pariſh 
of B. to be 
overſeer of 
the poor for 
the hamlet of 
C. in the ſaid 
pariſh,”” was 
conficmed ge- 
nerally at the 
ſeſſions, with 
coſts ; and 
both thoſe 
orders were 
athrmed here. 


CASES. IN HILARY TERM 


The obſervation of my brother Buller is deciſive on this head, 


that even after a diſtreſs the owner of the goods might recover 


back the tolls, if the voyage were not afterwards performed, and 
the goods delivered according to the contract. Then it was ar- 


gued that the appellant ſhould be rated for theſe tolls at Alder- 
maſton, where they are collected: but if we ſhould ſo determine 
this caſe, we ſhould open a door to fraud; for then the propri- 
etor would fix the place of collection in ſome pariſh where the 
poor-rates are the lighteſt, which could not be within the mean- 
ing of the act. 
Order of ſeſſions affirmed. 


The KING againſt R. Mokkis. 


WO juſtices in June 1791 appointed the defendant,“ be- 
ing a ſubſtantial houſeholder of the pariſh of Llangendeirn 
in the county of Caermarthen, to be overſeer of the poor of the 
hamlet of Velindre in the ſaid pariſh ;” He appealed to the next 
quarter ſeſſions of Caermarthenſhire, where the appointment was 
confirmed with coſts, ſtating it to be © on the hearing of the 
appeal touching the appointment of R. Morris, as one of the 
overſeers of the poor of the hamlet of Velindre, &c.“ To the 
order of ſeſſions, returned by the certiorari, was annexed a rate 
on the inhabitants and all other ſubſtantial houſeholders in the 
pariſh of Llangendeirn, towards the relief of the poor ; May 16th 
1791;” and, in that part of the rate, which reſpected n 
hamlet, the appellant was rated. 
Marryatt made three objections to the order of appoint- 
ment. 1ſt. That it was an appointment of one overſeer only, and 
could not therefore be ſupported, either under the 43 Els. c. 2. 


J 1. which requires 4, 3, or 2, in a pariſh, or under the 13 C14 Car. 


2. c. 12. / 21., which directs that there ſhall be two or more over- 
ſeers appointed in the townſhips or villages in thoſe pariſhes which 
cannot reap the benefit of the 43 of Elzzabeth, In R. v. Harman (a) 
there was an appointment of five overſeers for the pariſh, which 


the Court thought could not be ſupported ; and they ſaid that the 


juſtices in appointing overſeers ſhould be confined to the number 
mentioned in the ſtatute, 4, 3, or 2. In R. v. Beſland (b) in- 
deed an appointment of one overſeer only was confirmed here. 


But i in R. v. Loxdale (e) Lord Mansfield, ſpeaking of R. v. 85, 


to Bott. 6. pl. 11. 


; (c) 1 Burr, 446. 
(6) 1 Will. 128. & Bott. 5. pl. 10. | 


land, 


IN THE THIR'TY-SECOND YEAR OF GEORGE 111. 1 


land, ſaid © no opinion was given judicially upon the point of 1792. 
law ;” that (a) more than four or leſs than two could not be WY 
appointed; and “ that juſtices have no other power to appoint The KN 
overſeers but under the ſpecial authority given to them by act Royal 
of parliament ; therefore this ſpecial authority mult be ſtrictly 

purſued, and cannot be exceeded by them.” And in the ſame 

caſe Fofter J. (b) and Vilmot, J. (c), commenting on the 39 

Eli. c. 3. which ſpeaks of four oveerſeers, ſaid that under that 

ſtatute the juſtices could not have appointed a ſmaller number 

than four. 2dly, This is not an appointment for a pariſh un- 

der the 43 Eliz. c. 2., nor for a vill under 13 & 14 Car. 2., 

but for a hamlet only, which is merely a ſubdiviſion of a pariſh. 

And it is not left to conjecture that this is not a vill or townſhip 
maintaining its own poor ſeparately from the pariſh at large, the 

rate, which is returned by the certiorari, purporting to be made 

for the whole pariſh, including Velindre hamlet. In R. v. Severn 

(4), an appointment of overſeers for © the precinct of the 

tower” was held bad. It was there argued that, though the pre- 

cinct were not a pariſh, the Court might intend it to be a town- 

{hip or vill within the meaning of the 13 && 14 Car. 2.: but the 

Court ſaid © As it is not expreſsly called a townſhip or vill in the 
appointment, the Court ought (e) to intend thar it is a townſhip 

or vill, in order to make an appointment good which is not war- 

ranted by that ſtatute.” And they alſo faid that both theſe ſta- 

tutes had been, and ought to be, conſtrued ſtrictly. But, zdly, 

If the Court intend this hamlet to be a vill, the defendant 

{ſhould be a ſubſtantial houſeholder in the place for which he 

is appointed, whereas it only appears by the appointment that 

he is a houſeholder in the pariſh of Llangendeirn. In R. v. Sher- 

ringbrook (,) an appointment was quaſhed, becauſe it did not ap- 

pear by the order that the perſon appointed was a ſubſtantial 
houſeholder, In R. v. Curle (g) it was held that “the words 
ſubſtantial houſeholder, which are the words of the ſtat. 43 Eli. 

muſt be uſed in an appointment of overſeers of the poor.” And 

in R. v. Weobly (h) an appointment was quaſhed, becauſe it only | 

deſcribed the perſons appointed as ſubſtantial houſeholders, 
without adding © there” or © in the pariſh.” Beſides this, one | 

part of the order of ſeſſions cannot be ſupported, for it gives iq 


(a) 1 Burr. 447. omitted 1n the report. 1 
(5) Page 450. | (f) Lord Raym. 1394. 

(e) Page 451. (2) Cited in Say. 279. 

(4) Say. 278. (4) 2 Str. 1261, 

() The word * not” muſt have been 
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1792. 
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The KING 


againſt 
Monts. 


tended in ſupport of the former. 


CASES IN HILARY. T ERM 


- : . ”E X 


coſts to be paid by the appellant, which is not cw 8 


by the 43 Elis. c. 2. 

Lord Kenyon. C. J. (ſtopping Bearcroft and Dome contra, L 
This Court has invariably made a diſtinction between orders of 
juſtices and convictions, .and ſaid that every thing is to be in- 
As to the firſt objection that 
this 1s only an appointment of one overſeer, in ſupport of which 
R. v. Loxdale was cited ; I well remember that that caſe under- 
went a great deal of diſcuſſion in Weftminſfter- Hall : to the deter- 
mination of that caſe I ſubſcribe my opinion, that there muſt be . 


four, three, or two, overſeers appointed under the ſtat. 43 Elis. 


c. 2, But it never has been determined that they muſt be all 
appointed by one inſtrument (a). And here we are not left to 
conjecture that no other perſon was appointed overſeer: of this 
place; for it appears on the order of ſeſſions that this was an 
appeal of © one of the overſeers of Velindre.” Then it was ob- 
jected that this was not a townſhip or vill, but only a hamlet : 
but “ vill” and“ hamlet” are in common acceptation uſed as - 
ſynonimous terms. If indeed the juſtices at the ſeſſions had 
ſtated ſpecially in their order that this was not a vill, weſhould have 
been bound to quaſh the order of appointment : but as it may be 
a vill (5), we are now to intend (c) it for the purpoſe of ſupport- 
ing the order. The ſame intendment may be made as an an- 
{wer to the third objection: and if we were to look at the rate, 
which indeed ſhould not have been returned by the certiorari, 
the appellant there appears to be rated for property in Velinare. 
And I am glad to find that the ſeſſions were authoriſed by a 
modern ſtatute (4) to give coſts, | 
Both orders confirmed. 
(a) In R. v. Befland, as reported in Bott. | (e) Vid. Salk. 501. If a place be named 
6. pi. 10. Deniſon, J. ſaid, ** There is no generally, that place ſhall be taken to be, 
law, that ſays there ſhall be an appointment | and intended, a vill.” 


of two or more overſeers uno flatu. (4) 17 Geo. 2. c. 38. / 4. 
(5) Ṽelindre is the Welch word for vill. | | 


Dove: againſt R a v, 


The venue 
was in Lon» 
on and ver- 


N this caſe the venue was in London; 
given eight days notice of trial, obtained à verdict, no de- 


and the plaintiff, having 


di for plan- fence being made; to ſet aſide that verdict a rule ai was ob- 


tiff without 
defence ; 
the verdict 


tained, on the ground that ten days notice of trial ſhould have 


was ſer aſide been given, the defendant reſiding in India. 


becauſe only 


eight days notice of trial was given, the defendant reſiding in India. : 


- 
\& * 


IN THE THIRTY-SECOND YEAR OF GEORGE 111. 


Kutiff v. Gaſcoyne (a), where ic was held that the defendant was 
only entitled to four days notice to plead inſtead of eight, becauſe 
he had been arreſted | in Landon, though his place of reſidence 
was in Scotland. 

Bearcroft, in e of the rule, obſerved that the caſe cited 
had no application to the preſent ;. for that depended only on a 
rule of court, whereas the rule requiring ten days notice is 
founded on a poſitive act of parliament (5), and is applicable 
to All caſes where the defendant reſides above 40 miles from 
London or Weſtminſter. And of this opinion were 

3 The Court; who ſaid that the words of the act of parliament 
were too ſtrong to be got over; and that this very point had 


) en determined in Brind v. A 2 Bl. Rep. 1205. 
6 


Rule abſolute. 
(a) K and Are ber v. n Hil. | 


| Erſtine, in ſhewing cauſe againſt this rule, relied on a caſe of 


Lordon he muſt have eight days time to * , 


17 Geo. 3. H. R. 

Cowper obtained a rule for an imparlance 
on the following ground, that the declara i 
on had been delivered with an indorſt ment 
to plead in four days initead of eight. It 
appzared that the defendant (whoſe uſual re- 
ſidence was in Scorland) was arreſted while 


calually in Londen. where he put in bail, 


The queſtion was whether the rule of 


| applied to this cate. 


Buller ſhewed cauſe, and inſiſted that ſuch 


| rule of court extended only to perſons re- 


ſiding in England; otherwiſe it might as well 
be contended that it extended to Hialy as to 
Scotland. 

Lord Mansfield, Ch. J. No FE but that 
it ought to be four days only; it ſhould be 


_ deemed a reſidence in London where arrefted. 


ſel that, 


court M. 10 Geo. 2. ordering that where Rule diſcharged. 


(5) 14 Geo. 2. c. 17. J 4. 


a defendant reſides above zo miles from | 


— 


GREENWAY again Hua p. 


T the trial of this cauſe, for money had and received, 
before Thomſon, B. at the laſt Lancaſter aſſizes, it appeared 
that the action was brought to recover back 5297. which the 
plaintiff had paid in July 1785 to the defendant, who was a col- 
lector of exciſe, for certain duties on the cotton manufacture 
impoſed by the 24 Geo. 3. c. 40.; which act, it was admitted, 
had been repealed, as far as related to theſe ducies by the 25 Geo. 
3. c. 24. before the duties were incurred; the latter ſtatute re- 
pealing the duties © from and after the paſſing of that act, and 
conſequently relating to the firſt day of the ſeſſions, the 25th of 
Fannary 178 5. In June 1785 the plaintiff poſitively refuſed to 
pay theſe duties, which however he afterwards paid on the 
22d of July following. It was objected by the defendant's coun- 
as the defendant had paid the money over to his ſupe- 


rior officer before the action was brought, the plaintiff could 


Vor. IV. not 
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Dov ot as 
aguinft 
Rar. 


Aſſumpſit for 
mene had 
and te eived 
does not lie 
againſt an ex- 
ciſe officer to 
recover du- 
ties received 


dy him aſter 


the act impo- 
ſing them is 
repealed, if 
he have paid 
them over to 
his ſuperior. 
The ollicer in 
ſuch caſe is 
incitled to a 
month's no- 
rice before 
the action is 


brought by 


the 23 Geo, 


3: c. 70 7. 
30. 
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Guren- 
wAY 
again 
Hu«p. 


CASES IN HILART TERM: 
not recover back the money from the defendant who was i public 


officer and who had been obliged, under the terrors of à penalty, to 
pay over this money; and that, if he could, the defendlant was en- 
titled to a month's notice before the action was brought, utider 


the 23 Geo. 3. c. 70. /. 30. which had not been given ; and che 
learned judge nonſuited the plaintiff. 


A motion having been made in laſt Mi chaelinas term to fie 
aſide that nonſuit, | 

Cbambre was now called ak to ſupport his rule; and he con- 
tended that this caſe was not within the meaning of the 23 Geb. 
3. c. 70. ſ. 30. which requires a month's notice, becauſe that act 
only extends to actions of tort. The ſtatute 24 Geo: 2. c. 44. / 
6. enacts that no action ſhall be brought againſt any conſtable 
for any thing done in obedience to a warrant of a juſtice of the 
peace until the plaintiff hath demanded a copy of the warrant 
Se; and that the juſtice ſhall be made a co-defendant. But it 
has been held that that ſtatute does not extend to actions of 
oſſumpfit ; and an action for money had and received having been 
brought againſt an officer, who had levied money under a con- 
viction, which was quaſhed, it was decided that a demand of 
a copy of the warrant was not neceſſary. Feltham v. Terry, 
Bull. N. P. 24. Then the ſame conſtruction ſhould be put upon 
this ſtatute. This indeed is a ſtronger caſe than that ; for here 
the duties were paid not only after a repeal of the act by relation. 
to the firſt day of the ſeſſions, but after the repealing act had re- 
ceived the royal aſſent (a). The preamble to the 23 Geo. 3. c. 
70. /. 3o. ſtates that the reaſon of inſerting this clauſe was © to 
prevent vexatious ſuits againſt  exciſe-officers acting under the 
authorities and powers given to them by the ſeveral ſtatutes 
made for ſecuring the duties of exciſe &c.“ But as this act was 
in fact repealed before the duties were paid, there was no ſtatute 
in exiſtence under colour of which the defendant could pretend 
to act: and even in che month of June preceding the payment 
the defendant objected to pay. The object which the Legiſlature 
had in view was to give the public officer an opportunity of 
tendering amends for the injury: but when the injured perſon 


waves the tort, and brings an action of aſſumgſit merely for the 


purpoſe of recovering back the money which he has paid, there 
is not the ſame reafon why the officer Hould have e, ſince 


he cannot tender amends. 


Lord KEN VON, Ch. J. (aopping * contrd) The queſtion 
here is not whether the plaintiff has not ſome remedy, but 

(a) It received the royal aſſent che 1 3th of May. 
whether 


IN THE /PHIRTY-SECOND YEAR OF GEORGE II. 


-whether|he can recover againſt this defendant, This in princi- 
ple is like the caſe of Sadler. v. Evans (a), where it was held that an 
action for money had and received againſt. a known agent would 
not lie, but that the party, muſt reſort to the ſuperior (5). Here 
the plaintiff has led the defendant into chis error. If the de- 
fendant had, not. paid the money over, he would have ſubjected 
Himſelf to puniſhment; and it would be hard that he ſhould 
alſo be puniſhed by an action if he did pay it over. At all 
events the defendant was entitled to notice. It has been fre- 
quently obſerved by the Courts that the notice, which is direct- 
ed to be given to juſtices and other officers before actions are 
brought againſt them, is of no uſe to them when they have 
acted within the ſtrict line of their duty, and was only required 
for the purpoſe of protecting them in thoſe caſes where they 
intended to act within it, but by miſtake exceeded it. Here the 
defendant acted as an officer of the exciſe when he received this 
money, and the plaintiff paid it to him in that character. 

 BULLER, J. {aid theugh the plaintiff objected in June to pay 
this money to the defendant, he ſeemed afterwards to wave the 


objection by paying it. 8 
Per Curiam, . Rule diſcharged. 
(a) 4 Burr. 1984. | queſtion reſpecting the right of impoſing the 


(5) Vide Campbell v. Hall, Cowp. 205. | duties. 


where, in an action againſt a cuſtom-houſe }F Za alſo mentioned the caſe of Whitbread 


officer to recover back ſome duties, it was | v. Brookſbank, Conf. Gg. where Lord Mass- 
ſtated that the duties ſtill remained in the | feld ſaid “ An action for money had and re- 
hands of that officer with the conſent of the | ceived will not lie agaiaſt an exciſe-officer 
crown officers for the purpoſe of trying the | for an over payment.“ 


Evans againſ} ATKINS. 


HTS was an action of debt to recover a penalty of 50 /. 
under the 32 Geo. 2. c. 28. /. 1: 4: 12: The declara- 
tion ſtated that the plaintiff was arreſted .by the defendant, who 
was a ſheriff's officer, on a ca. ſa. and carried to priſon within 
twenty-four hours after the arreſt, contrary to the proviſions of 
that ſtatute. After a verdict for the plaintiff.a motion was made 
in arreſt of judgment; againſt which 
 Bearcroft and Weed, for the plaintiff, neden this was a re- 
medial law which the Court would extend as far as the words would 
admit of for the liberty of the ſubject. It was paſſed to prevent op- 
preſſion in ſheriff's officers on thoſe who were in their cuſtody, and 
therefore it applied as ſtrongly in principle to the caſe of arreſts in 
execution as on meſne proceſs. The words too are large enough 
3 | ” to 


Monday, 

Feb. Gt, 

A ſheriff 's 
officer is not 
liable to the 
penalties of 
the 32 Geo. 2. 
c. 28, /. 1. 
for carryin 

a perſon - 
en in execu- 
tion to priſon 
within 24 
hours : that 
clauſe only 
relates to 
perſons ar- 
reſted on 
meſne pro- 

ce ſs. 
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to cover both. The perſons mentioned in the firſt clauſe, as 


ATK1NS. 


firſt ban only mean perſons arreſted: on . proceſs: and 


cAsES IN HIENRY TERM 


thoſe who were intended to be within the protection of the act, 
are perſons arreſted by ſheriffs officers c. or © being in their ciſſ 
« tody by virtue or color of any action, writ; proceſs, or attach- 
«* ment ;” and then it proceeds to enact that they'® ſhall not carry 
« any /uch perſon to any gaol or priſon within twenty-four hours 


from the time of ſuch arreſt, unleſs Vc.“ Perhaps the word 


arreft would not alone have been ſufficient to extend to caſes of 
execution : but the Legiſlature by proceeding to-uſe larger and 
more general terms mult have intended to carry their meaning 
beyond an arreſt in the firſt inſtance ; and they have according- 
ly made the diſtinction by adding “ or being in their cuſtody by 
virtue of any action, writ, proceſs” Ac. Now that extends to 
executions ; for all proceſs before judgment is emphatically cal- 
led meſne proceſs by way of diſtinction. And it is palpable that 
the Legiſlature intended thoſe words to apply to execution in 
the 4th clauſe, where they ſpeak of perſons who ſhall be © ar- 
« reſted, taken, committed, or charged in execution by virtue of 
&« any writ, proceſs, or action c.“ Therefore as they have uſed 
the ſame words in the former clauſe; and' as the ſame miſchief 


was likely to exiſt in both caſes ; there ſeems no reaſon why the 


words in one clauſe ſhould receive a more limited conſtruction 
than thoſe in the other. 

Law, and Park, contra, were 1a 850 by the Court. 

Lord Kenyon, Ch. J. This point ſeems perfectly clear as 
well from the general purview of the act, as from the words of 
the two clauſes that have been relied on. The firſt ſection pro- 
hibits ſheriff's officers to carry perſons arreſted to priſon within 
twenty-four hours; and the reaſon why they ſhall not be car- 
ried to priſon ſooner 1s that they may have an opportunity of 
procuring bail, or of agreeing with the perſons at whoſe ſuits 
they are arreſted. This therefore can only apply to thoſe per- 
ſons who are bailable. And the fourth clauſe ſhews that the 
Legiſlature knew how to deſcribe . perſons in execution, and 
that the words uſed in the former ſection © arreſted or in cuſ- 
tody would not extend to © perſons in execution”; for theſe 


laſt words are uſed- in the fourth clauſe in contradiſtinction to 


the former, and would not have been added, if the Legiſlature 
had thought that the former would have been ſufficient. There- 


fore as well on the reaſon as on the fair conſtruction of the words 


of the act, the perſons arreſted or in cuſtody, mentioned inthe 


ſuch 
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ſuch indeed has always been the opinion in Męſtminſter-bal! 1792. 
fince the paſling of this act. | *Y 
$52 | Rule abſolute. pr 


againſt . 
ATKINS, 


SoLOMONS again FREEMAN, Monday, 
| | Feb. 6th. 
HE. declaration was delivered as of Michaelmas term, If a plea be 
with notice to plead within four days of Hilary term ; on 22 aq 
Saturday, 28th of January, at fix o'clock in the evening a plea — W 20 
was demanded; and on the Monday following, at twelve o'clock «©» ind af. 
judgment was Gigned for want of a plea : but at two o'clock on ter = rag 
mand, ex- 


that day the defendant pleaded the general iſſue. The only clufive ot 
queſtion was whether the defendant had till fix o'clock on Mon- . 
.day to plead, or only twenty-four hours after the plea was de- 
manded, though that time expired on a Sunday. 

The Court were of opinion that the defendant had twenty-four 
hours clear after the demand of the plea, excluſive of the whole 
.of Sunday (a); and they made the rule abſolute for ſetting afide 
this judgment for irregularity. 

Rule abſolute. 
Baldwin in ſupport of the rule. Bower, conird. 


(a) If Sunday be the laſt of the four days 


| next day. Lee v. Carlton, ante 3 vol. 642. 
to plead in abatement, the party has till the 


MunrT and Another, again// TREMAMONDoO, Monde, 
| Feb. 6th. 


HE iſſue in this cauſe was joined on the 1 1th of November If iffue in a 
laſt, early enough for che plaintiff to have given notice of _—_ * 


trial for the ſittings after Michaelmat term, the venue being in 8 
ina term to 


London but as the plaintiff did not give notice of trial then, enable the 
Gibbs moved in this term for judgment as in caſe of a nonſuit PAM. 


give notice of 


for not proceeding to trial; ſaying that by the practice of the * for hy 
ings after 


Court the plaintiff was bound to go to trial at the fittings after that term, 


i 1 3 A the defendant 
| the term in which iſſue was joined, if joined early enough Tz 
that purpoſe. | tled to Judg- 


ment as 1n 


Wood, contra, denied that the practice was ſo; and inſiſted that caſe of a non- | 


the defendant was not entitled to this rule as the - plaintiff had mark 


| a 3 a proceeding to 
not in fact given notice of trial in Michaelmas term. trial, unleſs 
. 3 the plainti® 
The Court were of this opinion; and has in fad 
| Diſcharged the rule (). e“ 


of trial. 


(a) The practice i in the Common Pleas is different. Vid. F rampton v. Payne, H. BI. * 65. 
Vol. IV. | "0 
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— 


Monday, 
Feb. 6th. 


Proof that 
defendant's 
boat ran 
down the 
plaintiff's i 
the half-way 
reach in the 
Thames will 
ſupport an 
allegation, 
that the boat 
wasrun down 
in the Thames 
near the half- 
way reach, 
in an ation 
on the caſe 
for negli- 
gence, 


CASES IN HILARY TERM 


DR Ewa againſt Twiss and Another. 


HIS was an aQtion upon the caſe for negligence, in run- 

ning down the plaintiff's boat in the river Thames at a 
certain place near the half-way reach. The proof was that the 
accident happened on the Thames in half-way reach. An objec- 
tion was taken at the trial that there was a variance between the 
declaration and the proof of it, and that the plaintiff had by 
his own allegation made the place material: but Lord Kenyon 
ſuffered the cauſe to proceed, giving the defendants leave to 


move this Court to enter a non-ſuat, if they ſhould be of opinion 


that the objection ought to prevail. A verdict was given for the 
plaintiff; and the defendants obtained a rule to ſhew cauſe why 
that verdict ſhould not be ſet aſide, and a non-ſuit entered : this 
rule was now oppoſed by 

Ruſſell, who relied on the caſe of © Norfolk v. Young. That 


was a ſpecial action on the caſe for negligently driving a cart 


againſt a poſt-chaiſe. The declaration ſtated that the plaintiff on 
Dc at Epping in the county of Eſex was poſſeſſed of the chaiſe 
which at the time of committing the grievance was travelling in 
and along the king's highway here; that the defendant was alſo 
then and there poſſeſſed of his cart, and was alſo then and there 
driving the ſame in and along the ſaid king's highway, yet &c.; 
It appeared in evidence that the accident happened upon a hill 
going into Colcheſter, and not at Epping; upon which it was ob- 
jected that as the fact was alleged to have happened in a high- 
way in a particular ſituation, the plaintiff was bound to prove 
it as laid ; it was likened to the ordinary caſe of treſpaſs for 
entering a houſe ſituate c, and then and zhere taking goods (a), 
where, though the latter part of the treſpaſs be not local, yet 
being coupled with another cauſe of action which is of a local 
nature, namely, the treſpaſs in the houſe, the plaintiff fails In foto 
if he miſtake the ſituation of the houſe ; the Lord Chief Baron, 
before whom the cauſe was tried, reſerved the point: but on 
an application (5) this Court refuſed even a rule to ſhew cauſe 
why a non-ſuit ſhould not be entered ; ſaying that the action 


was tranſitory, and that the place was merely alleged as a venue,” 
So here this action is tranſitory, and the words © near the halt- 


way reach” may be rejected, 


{a) Anal) v. Parkinſon, M. 32 G, 3. B. R. S. P. (5) Mich, 30 G. 3. 


IN THE THIRTY-SECOND' YEAR OF GEORGE III. 
Eyſtine, and Burrongh, in ſupport of the rule. Though per- 


pened near the half-way reach, yet having ſo alleged it he was 
bound to prove it, the allegation not being impertinent. The 
place is, by the manner in which the declaration is framed, in- 
terwoven with the offence itſelf, and cannot therefore be varied. 
Now the words © near the half-way reach” exclude the half- 
way reach: and if this evidence will ſupport this averment, it 
would equally prove an allegation that the accident happened at 
any diſtance, e. g. Graveſend, Then ſuppoſe another action 
were brought by the plaintiff, alleging the accident to have 
happened at Graveſend, the recovery in this action could 
not be pleaded in bar to it. In an action for falſe impri- 
ſonment, tried ſome years ago before Lord Mansfield, the de- 
fendant pleaded that he was a conſtable, and had carried the 
plaintiff, on a ſpecific charge, before alderman Sainſbury ; to 
which the plaintiff replied de injurid ſu Ac: Lord Mansfield held 
that the evidence, that the defendant had taken the plaintiff 
before alderman Watſon, did not ſupport the plea of juſtification. 
There the defendant need not have named the magiſtrate, it 
being ſufficient for his purpoſe that he had taken the plaintiff 
before a zuftice, but having named one, he was bound to 
prove his juſtification as laid. So in Savage v. Smith, Gould, J. 
ſaid (a) © If you will ſet forth the commencement of a public 
act of parliament, you muſt prove it, though you might have 
omitted it.” In perjury alſo the ſame ſtrictneſs is required in 
proving the allegations preciſely, in order that the defendant 
may have an opportunity of pleading the matter in bar to ano- 
ther proſecution, And a determination in favour of the plain- 
uff in this caſe will introduce looſe and uſeleſs allegations in 
pleadings in other caſes, and will prove ſubverſive of one of the 
firſt objects of pleading, preciſion, 

Lord KenyoN, Ch. J. This is a tranſitory action, and not 
like the caſe to which it was aſſimilated at 27% privs, of treſpaſs 
quare clauſum fregit, where the boundaries of the cloſe muſt be 
proved as laid; for that action is in its nature local. It any in- 
convenience could ariſe from not allowing this objection, parti- 
cularly that which was ſtated at the bar, that a recovery in this 
action could not be pleaded in bar to another, I ſhould think the 
objection ought to prevail. But inaſmuch as thoſe conſe- 

quences will not follow, as the objection is againſt the juſtice of 


(a) 2 Black, Rep. 1104. 
the 


4 
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the 08 and as one of a ſimilar nature —— in Nfl 
v. Young, I think this ought not to be allowed. 

BULLER, J. This is an action upon the caſe for misfeaſance, 
which is tranſitory in its nature. And it is material to attend 
to the nature of the action, in order to diſtinguiſh this caſe from 
that of Briſoxo v. Wright (a), where the plaintiff failed in prov- 
ing a contract which he had ſtated in his declaration. A trivial 
variation in ſetting out a contract (6), a record, or any written 


inſtrument, is fatal; becauſe it does not appear that the contract 


given in evidence is thar on which the plaintiff deelares ; it is mat- 
ter of deſcription. But even in the caſe of perjury we all know that 
a trifling miſtake is not fatal; as where the word © undertood” 
was uſed in the aſſignment of perjury inſtead of © underſtood” 
(c). So in another caſe, where © pound” was written for © pounds,” 
In this caſe, the defendants were not miſled by the declaration ; 
for the giſt of the offence was the defendants' having run down 
the plaintiff's veſſel. This is not like the caſe of a juſtification 


to an action; for it frequently happens that the juſtification 


to an action for falſe impriſonment is local, becauſe the 
officer can only do the act, which he attempts to juſtify, 
within particular limits; ſo that the adion, which was in its 
nature tranſitory, becomes local by the juſtification ; and in ſuch 
a caſe the juſtification muſt be proved as it is laid. The argu- 
ment, that a recovery in'this action could not be pleaded in bar 
to another brought for the ſame cauſe of action, begs the queſ- 
tion. If it were neceſſary for the plaintiff to prove that this ac- 


cident happened out of half-way reach, I admit that the defend- 


ants could not plead this action in bar to another, where the act 
ſhoald be ſtated to have been done in a different place: but 
when it is determined that the plaintiff may recover on this evi- 
dence, it neceſſarily follows that the defendants may plead the 
recovery in this action in bar to ſuch other; becauſe the diſal- 
lowing of this objection muſt proceed upon the ground of the 
allegation in the declaration being iminaterial. The recovery in 
this action might be pleaded in bar to another action, by aver- 
ring that the running down of the plaintiff's ſhip in that caſe 
was the ſame as that complained of in the preſent. I am there- 
fore of opinion that as this is an action on the caſe for negligence, 
which is tranſitory, this objection oy: not to prevail. 


1 Dougl. 665. 3d edition, bam. 
(5) Vid. C ii, ett v. Phillips, ante 3 vol, | (c) R. v. Beach, Comp. 229. 
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Gnus, J. mentioned the caſe of Frith v. v. Gray (a), as deciding 
che Fee 
Rule diſcharged. 


(a) Hil. 7 Geo. 3. B. R. That was an | jection was taken on the ground of this va- 
action upon the caſe, upon an agreement that. | riance. But Lord Manyfie'd and the reſt of 
the defendant would procure the plaintiff a | the Court (on motion for a new trial) ſaid 
booth at the horſe race on Barnet Common. | that the giſt of the agreement was the pro- 
The declaration ſtated that there being to | curing the booth upon Burnet Common ; that 
be had a certain entertainment of horſe | it was perſectly immaterial whether Bar- 
. racing upon Barnet Common in the county of | net Common were in Middl:ſex or not; and 
Middleſex, it was agreed &c ; at the trial it | therefore that thoſe words in the declaration 
«was proved that the whole of Barner Common | might be rejected. 

lay in the county of Hertford, and an ob- 


MouxT and Another, Exceutors, &c. againſt Stokes 
1 and Another. 


HIS was an action to recover 2004 J. 3s. 4d. for money 
had and received by. the defendants for the uſe of the 
plaintiffs as executors of A. M*<Into/h : The defendants pleaded 
the general iſſue; and at the trial a ſpecial cafe was reſerved, 
ſtating the following facts. 

In January 1785 the plaintiffs' teſtator, 3 M*In- 
toſh, was at Calcutta in Bengal, in the E2ft Indies, with the ſhip 
Huſſur, carrying Daniſh colours, whereof he was at that time 
maſter and owner. By the laws of Denmark, all perſons, who 
are maſters of ſhips belonging to Dani/h ports, and carrying the 
Daniſh flag, muſt be either natural born ſubjects of the king- 
dom of Denmark, or become denizens of Denmark, and take the 
oaths of allegiance to the king of Denmark. On the 6th of Ja- 
nuary 1785 M<Intoſh borrowed at Calcutta of the defendants 


(being Britiſh ſubjects) 20,000 current rupees upon the terms 


mentioned in the condition of a rg j,j˖, G bond; (which 
was ſtated.) The condition (after reciting that M <Jutofþ had 


taken up and received of the defendants 20,000 current rupees, 
making 2, 166 J. 13s. 4d. to run at reſpondentia on the ſhip Huſſar, 


of which M. Inteſb was the commander, and her guns, arms, 4 


ammunition, ſtores &c, and alſo upon the goods and merchan- 
dizes laden and to be laden on board, during her voyage bound 
from Calcutta from out of the river Hoogly to the coaſt of Coro- 
mandel and thence to proceed for and arrive at Copenhagen in 
Denmark, being to fail on the 31ſt of January from out of the 


Turf 
Feb "30 


The teſtator 
having bor- 
rowed money 
on a reſpon- 
dentia con- 
tract prohi- 
bited by the 
laws of this 
country, his 
executors the 
plaintiffs re- 
funded the 
money to the 
lenders the 
defendants ; 
The Court 
held that the 
executors 
could not 
maintain an 
action for 
money had 
and received 
to recover 
back this mo- 
ney, not- 
withſtanding 
the defend- 
ants could 
not have 
compelled 
them to pay 


river Hoogly, at the rate of 10/. per cent. for the VOYage,) was 


chat if the Huſſar did fail on the above voyage, and arrive at 
Vol. IV. | 7 E Copenbogen 
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1792. Copenpagen before the end of nine months, to be computed from 
the day of leaving Calcutta, when alſo the riſk of the reſpondentia. 
lender commenced ; and if M<Into/h, his heirs, executors tc, 
SToxzs. before the end of nine months Vc paid to the defendants c the 
principal ſum of 2, 166. 13s. 4 4. in London, together with the 
premium of 10 l. per cent. for the voyage, if the ſame were per- 
formed within nine months c, and if any longer pro rata, 
in conſideration of which premium the uſual riſk of rivers, 
violence of the ſeas c, was to be on account of the defend- 
ants, and in caſe of the loſs of the ſhip M Inteſb, his heirs, 
executors tc, did within ſix months next after ſuch loſs, or as 
ſoon after as ſuch average ſhould be aſcertained, pay to the de- 
fendants ſuch average or proportion as by cuſtom ſhould become 
due on the ſalvage, then the obligation was to be void. A. 

M <Intoſþ ſoon afterwards ſailed in the ſhip, the Huſſar, with 
Daniſh colours from Calcutta to the coaſt of Coromandel, and 
there took goods on board, and from thence failed for Copen- 
hagen. In December 1785, A. M<Intoſh died, having firſt made 
his will, and appointed the plaintiffs and four others executors. 
The plaintiffs alone proved the will in the prerogative court of 
Canterbury. On 12th Ofober 1786 the plaintiffs, upon applica- 
tion to them by the defendants, paid to the defendants 
20041. 35. 4d. in diſcharge of the bond ſo entered into by 
M *Intofh. 

Romilly, for the plaintifts, made three points; 1ſt, The de- 
fendants could not have recovered this money on the bond, 
either from the plaintiffs, or their teſtator; the tranſaction being 
void by ſtat. 7 Geo. 1. c. 21. / 2.; and 21 Geo. 3. c. 65. / 29. 
(which was admitted.) 2dly, The plaintiffs, having paid it, 
are entitled to recover it back. In all caſes, except two, where 

a party has paid money under a miſtake, either of fact or of law, 
he may recover it back again in an action for money had and 
received, Farmer v. Arundell, 2 Bl. Rep. 824. The two ex- 
. cepted caſes are, 1ſt, where he was bound in conſcience, though 
not in law, to make the payment; 2dly, where he is particeps cri- 
minis. But this caſe does not fall within either of thoſe excep- 
tions. The plaintiffs who are executors were not bound in con- 
ſcience to complete an agreement made in violation of law, and 
to pay this money; for it will not be allowed to them in the 
diſtribution of aſſets; and they could not give this payment in 
evidence under the plea of plenè adminiſtraverunt. They were 
Not only not parties to the original agreement, but they could 


noc 
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not poſſibly be benefited by it in any event, ſince they are 
either truſtees for the creditors of the teſtator or for the legatees. 


Neither does this caſe come within the other exception ; for theſe 


plaintiffs, not being parties to the original contract, cannot be ſaid 
to be participes crimints. And the maxim potior gſt conditio poſſiden- 


tis is never applied but when the parties are in pari deliffo, The. 


Courts have even gone ſo far in the application of this principle 


as to diſcriminate between the different degrees of guilt ; and they 


have held that money paid for inſuring tickets in the lottery may 


be recovered back from the offtice-keeper(a), becauſe the Legiſlature 


conſidered the inſurer as more culpable than the inſured, but that 
money paid by the lottery-office-keeper, in conſequence of having 
inſured tickets, cannot (56); and in both thoſe caſes is the tranſ- 
action prohibited by ſtatute. It muſt be admitted indeed that, 
if the teſtator had paid this money, the executors could not 
have recovered it back, becauſe they muſt have claimed it as 
money had and received to the teſtator's uſe, and then the caſe 
would have come within both theſe exceptions. But as between 
theſe parties, 1t will be a caſe of greater hardſhip on the plain- 
tiffs if they cannot recover, than on the defendants if they ſhould 
be compelled to refund ; becauſe the plaintiffs cannot retain the 
money out of the teſtator's aſſets, but the loſs muſt be borne 
by the plaintiffs individually who are perfectly innocent, where- 
as the defendants were parties to the illegal contract. zdly, 
If then the plaintiffs be intitled, they may recover in this form 
of action. The addition of executors in the declaration is merely 
deſcription ; the plaintiffs might have declared in their own 
right; and the allegation of their being executors may be rejected 
as ſurpluſage; for it will not protect them from paying coſts in 
the event of the defendants ſucceeding. 1 Ld. Raym. 436. 
2 Ld. Raym. 1215. Smith v. Barrow, ante 2 vol. 476. and Cock- 
erill v. Kynafton, ante 277. Nor is it any objection in this ſtage 
of the cauſe that the action is not brought by all the executors, 
for that was the ſubject of a plea in abatement. 

Lord Kenyon, Ch. J. (ſtopping Law contra). It has been 


ſaid that this was not a debt which the plaintiffs were bound in > 


conſcience to pay to the defendants : but I think that they were 
bound both in honor and conſcience to refund the money which 
the defendants had advanced, though the original contract were 


contrary to a poſitive law ; for this is not a penalty, but money 


(b) Browning v. Morris, Cowp. 790. | 
which 


(a) Jaques v. Golightly, 2 Bl. Rep. 1073. 
and Jaques v. Withy, H. Bl, Rep. C. B. 65. 
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which the defendants had actually advanced. And the original 


contract was not malum in ſe, but malum prohibitum, Though the 
ſecurity, on which this money was borrowed, was void by the 


A. ſtatute, I do not know but that an action for money had and 


received might have been maintained by the defendants, to re- 
cover back this money: the caſes cited relative to premiums go 
a great way to ſhew that, But the ground on which I go is 
this, that there was no miſrepreſentation, or any improper 
conduct by the defendants to extort the money from the 
plaintiffs; but the plaintiffs, knowing the whole tranſaction, 
and the law alſo, as they were bound to know, voluntarily paid 
it. There was nothing contrary to conſcience in the defendants 
receiving the money, which they had advanced ; the plaintiffs 
therefore are not entitled either in law or in equity to recover it 
back again. This is not like a caſe which I remember many 
years ago, where an action was brought to recover the exceſs 
of a copyhold fine; there it was held that the money might be 
recovered back in an action for money had and received againſt 
the ſteward, becauſe he had uſed coercion to obtain payment of 
the exceſſive fine; he would not deliver the title deeds without. 
Nor is this a caſe of ſingular hardſhip againſt the executors ; 
for where executors pay a debt of an inferior nature, though 
conſcientiouſly and without any view to prefer one creditor to 
another, the loſs muſt be borne by them individually, if the 
aſſets be inſufficient to pay all the debts of a higher nature. 
Without going into the queſtion of form, upon which I ſhould 
be ſorry to have the caſe decided, I am clearly of opinion that 
on the merits the plaintiffs are not entitled to recover. 

- BuLLER, J. In the caſe of illegal contracts, one party cannot 
recover againſt the other on the contract itſelf : but if he come to 
reſcind the contract, he may recover back ſo much money as has 
been paid. This was eſtabliſhed in Jaques v. Golightly, and in 
Lowry v. Bourdieu (a). If the party come into a court of juſkice 
to enforce an illegal contract, two anſwers may be given to his 
demand; the one, that he muſt draw juſtice from a pure fountain, 
and the other, that potior gſt conditio poſſidentis. Such would have 
been this caſe if the plaintiffs had not paid the money, and an 
action had been brought on the contract: but, the plaintiffs 
having paid it, the queſtion 1s whether the defendants retain the 
money againſt conſcience; I think they do not, becauſe they 
have only received back the money which they had before ad- 


(a)-Dovgl. 468. 3d. edit. og 
4 . vanced 
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- $aticed to the phintiffs" teſtator. I alſo think that the point of 


form is againſt the plaintiffs; they ſhould have declared in their 
Sn right, and not as executors. At all events if the action be 
brought by the executors, all of them ſhould have joined ; and this 
is a defect in the plaintiffs title. Where indeed ſeveral are named 
executors, and one only proves the will and acts, that one is liable 
to an action; but he cannot ſue alone until the others have releaſed. 


Poſtea to the defendants. 


GO RT ON and Another againſt FAL Ek NE R. 


N trover for three looms, for weaving ſmall wares, a ſpecial 
caſe was reſerved. The plaintiffs, being manufacturers of 
{mall wares at Mancheſter, employed one R. Minikin, as a ſmall 
ware weaver there, to make linen and cotton tapes for them ; 
and for that purpoſe in Auguft laſt lent him two looms, one for 
himſelf, and the other for his wife, to weave upon ; and after- 
wards in October laſt on application by Mznikin lent him another 
loom. Minikis and his wife worked upon two of the looms, 
and Boardman (Minikin's journeyman) had been ſeen to work 
on one of- them, The looms were uſed and worked upon in 
a part of a houſe in which Miniktin reſided at Mancbefter, 
which was let to him by the defendant. For the uſe of the 
looms Minikin was not to pay the plaintiffs any thing, but he 
was to work for the plaintiffs only. The caſe alfo ſtated that 
it is cuſtomary at Manche/ter for perſons in the ſmall ware trade 
to lend their workmen looms to weave upon, without receiving 
any thing for the uſe of ſuch as are for weaving linen or cotton 
tapes; but it is common for workmen to pay for the hire of 
ſuch as are for weaving worſted tapes; and all the looms in 
queſtion were for weaving linen and cotton tapes. Minikin be- 
ing tenant to the defendant of part of his houſe, and rent being 
due for the ſame, the defendant diſtrained the looms, ſo lent to 
Minikin by the plaintiffs, for rent, upon the premiſes ; and after- 
wards, according to the ſtatute, appraiſed and ſold the fame. At 
the time of the diſtreſs there were no other goods upon the pre- 
miſſes, | | 
S. Heywood for che plaintiffs. A point was made below, but 
which will not perhaps be inſiſted on now, that fince the ſtar. 
2 M. & M. c. 5. all goods are liable to diſtreſs for rent, on the 
ground that a diſtreſs muſt now be conſidered as a ſtatute exe- 
. £ution : but in anſwer it may be obſerved that that ſtatute only 
Vol. IV. 7F extended 
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1792. . ontindlad the remedy, and enabled the lagdlord: to diſtrain thoſe 
— things which before were liable to a diſtreſs, but did not ſubjeR 
Goxron every moveable chattel indiſcriminately to a diſtreſs for rent, 
| NE. Kat ground be abandoned by the defendant, the plaintiffs are 
| entitled to recover, whether the looms be conſidered as the pro- 
perty of the renant himſelf or of the plaintiffs. Conſidered in the 
firſt point of view, utenſils of trade are privileged from diſlreſy 
by the common law. Originally nothing could be diſtrained 
for rent but what made part of or took the profits of the land. 
Fitz. Abr. Avotorie” pl. 216. Beaſts of the plough were alſo 
exempt, if there were any thing elſe liable to the diſtreſs. Co. 
Lit. 47. a. Dy. 312. marg. This was alſo enacted by 51 Hen. 3. 
I. 4; which ſtatute Lord Coke obſerved was confirmatory of the 
common law. 2 Inſt. 132. And though the rigor of the an- 
cient law has been in ſome degree relaxed in this reſpect, and 
though, generally ſpeaking, all moveable chattels may now be 
diſtrained, whether they partake of the profits of the ſoil or nor, 
yet certain things have always been conſidered as privileged, 
among which are utenſils or inſtruments of trade, becauſe it is 
for the benefit of trade and for the public good that they ſhould 
be protected. Co. Lit. 47. a. So a mill-ſtone in a mill, and an 
anvil in the ſmith's ſhop, are privileged, though the anvil be 
removed out of the ſtock, or the mill-ſtone out of the mill to 
be picked. 14 Hen. 8. 26. Theſe looms were equally pro- 
tected from a diſtreſs for rent, if they be conſidered as the 
property of the plaintiffs. They were lent to the workmen to 
enable them to work up certain goods for the plaintiffs : and all 
the reaſons urged on the former ground are equally applicable 
to this; it is for the benefit of. trade that implements of trade, 
thus lent to workmen, ſhould be privileged from diſtreſs for rent; 
and therefore this comes within the allowed exemption. In 
Francis v. Wyatt (a), A carriage ſtanding at livery was held 
liable to a diſtreſs for rent, becauſe it was part of the profits of 
the premiſes. But that reaſon does not hold in this caſe. And 
the exemption depends on the nature of the goods themſelves, 
and not on the place where they are found. Rede v. Bari, 

Cro. Eliz. 596. and Giſbourn v. Hurſt, Salk. 249. 
Holroyd, contra, was ſtopped by the Court. | 
Lord Kenyon, Ch. J. lt is not neceſſary in this caſe to decide 
the queſtion which (it was ſaid) was intended to be raiſed on the 
conſtruction of the ſtatute of William & Mary, becauſe there we 


0 I X Rep. . and 3 Burr. 1498. Ys 
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other grounds here to warrant us in determining that the diſtreſs 1792. 
Vas properly taken. It will be ſufficient to decide that cafe 


whenever it ſhall ariſe; but I cannot refrain from obſerving, as q—_ 
a gat 


it ſtrikes me at preſent, that that act of parliament has not taken xc. 


away all privileges from diſtreſs, but has merely given the power 
of ſelling thoſe things which might have been diſtrained before. 
This caſe might have been ſtated more explicitly, particularly if 
the looms were in actual uſe at the time of the diſtreſs: however 
we muſt now decide on the caſe as it is ſent to us. We may 
lay it downas a general propoſition that at this time all moveable 
chattels are diſtrainable, whatever may have been ſaid in ancient 
times to reſtrain the diſtreſs to thoſe things which partook of the 
profits of the ſoil : now, not only living animals, but alſo inani- 
mate things, may be diſtrained. But to this general propoſition 
there are ſeveral exceptions ; ſome things are exempt from being 
diſtrained on account of the place, and others on account of 
the things themſelves. The anvil in the ſmith's ſhop, and the 
mill-ſtone, are privileged, becauſe they are affixed to the free- 
hold ; and a temporary removal of the one or the other for the 
pe ſtated in the argument is not ſufficient to deſtroy that 
privilege. In the caſe of Francis v. Wyatt the queſtion was 
whether a livery-ſtable had the ſame privilege as a common inn, 
ſo as to protect a carriage ſtanding at livery ; the Court thought 
that the ſame reaſon did not exiſt in both caſes, and therefore 
that the privilege of the common inn ſhould not be extended to a 
livery ſtable. There are ſeveral other exemptions, which it is 
not neceſſary to ſtate particularly; they are all collected in 3 Com. 
Dig. 112, 113; from whence it appears that utenſils of trade 
are not liable to be diſtrained while they are in actual uſe; one 
of the inſtances given is that of an axe in a carpenter's hand ; 
and this exemption is founded on good ſenſe ; it is allowed not 
only for the convenience of trade, but for the preſervation of the 
peace. Averia caruce are alſo privileged, provided there be 
other ſufficient diſtreſs ; but if not, they may be diſtrained. Now 
in this caſe it is not ſtated that theſe looms were in actual uſe 
at the time of the diſtreſs, though they had been uſed and worked 
upon, which is too looſe and indefinite a finding to warrant us 
in ſuppoſing that they were then in uſe; and it is ſtated that 
there were no .other goods upon the premiſes liable to the diſ- 
treſs. Therefore I am of opinion that the diſtreſs was pro- 
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laſt Michaelmas term, but the Court wiſhed 
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Atunb nsr, J. It is a general principle that all chattels 
found in a perſon's houſe are liable to be diſtrained by the land- 
lord ; It is true indeed that there are ſome exceptions to the ge- 


neral rule, but this caſe does not come within either of thoſe 
exceptions. The foundation of this principle is that, as the 


landlord is ſuppoſed to give credit to a viſible ſtock on the pre- 
miſes, he ought to have recourſe to every thing which he finds 
there. Now it does not appear from the facts ſtated in this caſe 
that the looms were privileged from a diſtreſs. It is not found 
that they were in work at the time of the diſtreſs ; but it is 
ſtated that there were no other goods hable to be diſtrained : 
And it is a general rule that implements of trade may be diſ- 
trained, if there be no other goods ſubject to a diſtreſs. 

' BuLLER, J. Whether goods be the property of the tenant or 
a ſtranger is perfectly immaterial, provided they be on the pre- 
miſes, and be not privileged by law from a diſtreſs.” The queſ- 


tion therefore is whether theſe goods, which' were on the 


premiſes, be privileged by law from being diſtrained. When 
this caſe' was ſet down for argument before (a), I alluded to a 

caſe in the common pleas, which goes the whole length of 4 
ciding the preſent. That was the caſe of Simſon v. Harcourt ; 

and it is of great authority, becauſe it was twice argued at the bar, 
and Lord Ch. J. Wiles took infinite pains to trace with accuracy 
thoſe things which are privileged from diſtreſs. It was argued 
the firſt time in Hil. 15 Geo. 2.; the ſecond in 17 Geo, 2.; and 


judgment was not given till Mic. 18 Geo. 2. (Mr. J. Buller 
here read the following note of Lord Ch. J. Willers judgment. 


& Simſon v. Harcourt, Mic. 18 Geo. 2. This was an action of 
trover for a ſtocking loom. The defendant pleaded not guilty : 

This cauſe was tried at Leicefler aſſizes, and a ſpecial verdict to 
the eſtect following. That the plaintiff was poſſeſſed of a ſtock- 
ing-frame of the value of 8 J. which he let to Fohn Armſtrorg at 
9 d. per week; that Armſtrong was by trade a ſtocking-weaver. 
That K was indebted to the defendant in 53“. for rent, 
and that, no other fufficient diſtreſs being on the premiſes, 
the defendant diſtrained this ſtocking- frame for the rent in ar- 


rear at a time when Armſtrong's apprentice was ufing the ſame ; 


and the jury ſubmit to the court if Nc. iſt, Whether a ſtocking- | 


frame has any privilege at all from being diſtrained. 2dly, If 


(a) This caſe was to have been argued ir. | not agreeing as to the facts to * introduced, 
defired to take the opinion of the Court on 
to have it more fully ſtated ; but the parties, | the caſe as it was originally ated, 
2 it 
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it have, whether it may not be diſtrained, when there is no other 
ſufficient diſtreſs to be found. zdly, Whether or not (when no 
ſufficient diſtreſs is to be found) it be privileged by being in 
actual uſe. There are five things which by the common law 
are not diſtrainable, 1ſt, Things annexed to the freehold. 2d, 
Things delivered to perſons exerciſing their trade, as cloth in a 
taylor's ſhop. 3d, Hops and corn. 4th, Inſtraments of the 
plough. 5th, Inſtruments of trade. The three firſt were abſo- 
lutely privileged ; the two laſt only /ub modo. As to the iſt, 
they are not diſtrainable at this day; nor was corn diſtrainable 
before the ſtatute of Y. & M.; and the reaſon was becauſe they 
could not be reſtored in the ſame plight they were in when taken. 
Beaſts of the plough were not diſtrainable, in favour of huſband- 
ry, which is for the general good of the nation; and if they 
were diſtrained, the means of a perſon's livelihood would be taken 
away, which laſt reaſon holds for inſtruments of trade, Co. Lit. 
47. a. b, This frame is certainly an inſtrument of trade. And 
we are of opinion that it may be diſtrained when no other 
diſtreſs is to be found. This puts an end to the two firſt queſ- 
tions. The zd is the only material one; and we are of opinion 
that this ſtocking-frame was not diſtrainable though in actual 
uſe, becauſe it could not be reſtored in the ſame plight, for the 
ſtocking then weaving muſt neceſſarily be damnified; another 
reaſon is becauſe when it is in the cuſtody of any perſon in 
actual uſe, it cannot be taken away without a breach of the peace. 
1 nfl. 47. a. There is a plain diſtinction in Bracton, and all 
the books, between catalla otigſa, and thoſe in actual uſe. 14 H. 
8. pl. 6. Cro. El. 549. Moore 214. There is but one caſe which 
looks the contrary way (v:s.) 1 Sid. 440. and even there a quære 
is made; and I ain far from thinking that caſe to be law. For 
theſe reaſons let the plaintiff have judgment.) Now the preſent 
caſe falls within the fifth claſs, which Ch. Juſtice Willes ſaid was 
only privileged ſub modo; they are only under the ſame protec- 
tion as averia caruce, The point in that caſe was that the frame 
could not be diſtrained, becauſe it was in actual uſe at the time: 
And for the reaſon now given by Lord Kenyon, a diſtreſs could 
not be made under ſuch circumſtances without a breach of the 
peace. As therefore the looms in this caſe were not in actual 
uſe at the time of the diſtreſs, 1 am of opinion that the plaintiffs 
are not entitled to recover. 

' Gross, J. In 1 rfl. 47. utenſils of trade are claſſed together 
with averia carucz : with reſpect to the latter, all the old autho- 
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CASES IN HILARY TERM © 
rities agree in ſaying that they are only privileged from diſtreſs 
in caſe there are other goods liable to be diſtrained. 2 Inf. 132. 
Then, implements of trade being put on the ſame footing are 
entitled only to the ſame partial exemption, 
Poſtea to the Defendant. - 


| 


LEWIS oagainſf PoTTLE. 


HE debt in a former action between theſe parties was 
under 10/.; but being encreaſed by the coſts in that 
action, in which the plaintiff recovered, the defendant was held 
to bail in an action brought on that judgment. And in the laſt 
term 

Lens obtained a rule to ſhew cauſe why he ſhould not be diſ- 
charged on filing common bail ; on theſe authorities, Palmer v. 
Needham, 3 Burr. 1389; Belither v. Gibbs, 4 Burr. 2117; Buſh 
v. Bates, 5 Burr. 2660; and an anonymous caſe in Corp. 128. 

Marryatt ſhewed cauſe againſt this rule, and ſaid that a 
contrary rule was eſtabliſhed in Nightingale v. Nightingale, in the 
common pleas ; 2 Bl, Rep. 1274. 

Lord Kenyon, Ch. J. then ſaid that as a different practice 
had prevailed in the different courts, it was proper that a con- 
ference ſhould be had with the judges of the common pleas, in 
order to make the practice in future uniform. And accordingly, 
on this day, he faid that the judges of this court had conſulted 
with thoſe of the common pleas, and that the reſult of it was 
that they had agreed to conform to the practice of the other 
court, by which a perſon under fimilar circumſtances with the 
defendant may be held to ſpecial bail. And they 

Diſcharged the Rule. 


UrrzRSON againſt VERNON and Others, Aſſignees 
of ELizaBeTH TyLER, a Bankrupt. 


HE Lord Chancellor entertaining ſome doubts about the 
determination of this caſe (Vid. ante 3 vol. 539.) defired 
that it might be ſent here again to be reconſidered : it was ac- 
cordingly put in the ſhape of a feigned iſſue, and a ſpecial ver- 
dict was taken by conſent, ſtating the fame facts, in ſubſtance, 


a bankrupt before any requeſt by A to plies the Sock; £. cannot come in under B. s commiſion. 


3 a 
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| as before. The verdict was twice (a) argued here, and the quef- 
tion was reconſidered by the Court, whoſe unanimous opinion 
was now delivered by 

Lord Kenyon, Ch. J. The queſtion is whether the plaintiff, 
who lent his ſtock to Mrs. Tyler, on her engaging to replace it 
generally, could be conſidered as a creditor for any and what 
ſum of money previous to Mrs. Tyler's bankruptcy, ſhe not 
having replaced it before that time. On a former occaſion there 
was adifference of opinion on the bench ; a majority of us think- 
ing that the plaintiff was entitled to recover : but the Lord 
Chancellor, wiſhing to have the caſe reconſidered, ſent it back 
again for that purpoſe. Moſt certainly it is never too late to 
correct an error in the adminiſtration of juſtice; and I am very 
glad that this caſe has been returned to us, becauſe, on further 
conſideration, we are all of opinion that the former determina- 
tion cannot be ſupported. The queſtion in this caſe depends 
on a {imple principle of law, which cannot be doubted. It is 
clear that where one perſon, previous to his bankruptcy, is 
indebted to another in a preciſe ſum which 1s aſcertained, the 
latter may prove his debt under the commiſſion : but it is 
as clear that where there is only a cauſe of action exiſting, 
where the debt is to ariſe on a ſtipulation which has not been 
broken previous to the time of the bankruptcy, and where the 
debt remains to be enquired into, there the creditor cannot 
prove his debt under the commiſſion, and the demand will re- 
main undiſcharged by the certificate. 

The circumſtance which had too great an effect on our minds 
on the former occaſion was the extreme hardſhip of the caſe; 
for it appeared hard that the plaintiff, who had advanced this 
money to the bankrapt, and which conſtituted a conſiderable 
part of her fund to be diſtributed among her creditors, ſhould 
be himſelf exchaded from receiving any proportion of this fund 
in fatisfaction of his own debt. We alſo laid too great a ſtreſs 
on the caſe of Dutch v. Warren, reported by Sir Jobn Strange 
(5), but better reported in the cafe of Mofes v. Macferlane (c); for 
there is a material diſtinction between that caſe and the preſent. 
There the party was to replace the ſtock on a day fixed, namely, 
on the opening of the books; and that day being paſſed the 
debt aroſe. But here the ſtock was to be replaced at the requeſt 


(a) In Hil. 31 Ces. 3. by Baldwin for | plaintiff, and Erſtine for the defendants, 
the plaintiff, and Bower for the defendants ; (5) 1 Str. 406. 
and in Trin, 31 Geo. 3. by Bearcroft for the | (e) 2 Barr. 1010, tore, 
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1792. of the plaintiff who lent the ſtock, and no ſuch requiſition baving 


— been made previous to the bankruptcy, no certain debt aroſe, 
1 but it reſted 9 in wages = to be aſcertained” wy a 


VienON. jury. | a 
On this ſhort ground therefore, at the ſame time eterriüg to 
the opinion delivered by my brother Aſpbunſt on the former 
occaſion, we are all of opinion that judgment ſhould be given 


for the defendants. 
Judgment for the defendants. 
Vene ſany, ö 1 
* The KING 9 Pow ELI 
The owner HIS was a conviction on the ſtat. 24 Geo. 3. ſeſs. 2. c. 27. 
ee 00 J. The information ſtated that on che 4th of October 1791 


fide within the defendant reſiding at Parſon's Green in the county of Middle- 
2 * ſex, farmer, was the owner of a certain cart, which was on 
within ive that day driven within five miles of Temple Bar, (that is to 
v Be, del fay) in a certain place called Old Street, which is in the pariſh 
not enter bis of Saint Luke in the county of Middleſex, and alſo within the 


name and 


place of a- juriſdiction of the juſtice (convicting;) the defendant not 
_ e having entered his name and place of abode with the com- 
2 of miſſioners for licenſing hackney coaches, and not having upon 
ackney 


coaches, or ſome conſpicuous part of ſuch cart the number of the cart tc, 
vo _—_ but on the contrary thereof having neglected ſo to do Nc, contrary 
number upon to the form of the ſtatute V; Whereby and by force of the 
3 be ſtatute, Cc he had forfeited for his ſaid offence 405. ; one 
Sriven within moiety thereof to the uſe of the poor of the ſaid pariſh of Saint 
ole limits. 

Luke, the pariſh where the offence was committed, and the 

other moiety to the uſe of Thomas Prior the informer. The 

defendant appeared before the juſtice on a ſummons ; when the 

facts contained in the information were proved ; and it ap- 

peared by the evidence (the whole of which was ſet out ver- 

batim in the conviction) that Par/ſeon's Green, the defendant's place 

of reſidence, was more than five miles diſtant from Temple Bar, 

and was not within the bills of mortality. The judgment was 

as follows; © Therefore it is conſidered and adjudged by me the 

ſaid juſtice that the ſaid Jabn Powell by the oath of, Wc. is 

and be convicted of the offence ſo at aforeſaid charged upon him in 

and by the ſaid information, according to the form of the ſtatute 

&c. And I the ſaid juſtice do award and adjudge that the ſaid 

J. Powell hath for his ſaid offence forfeired and do pay the ſum 
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« of 409. to be diſtributed and applied, &c,” [as in the informa. 1792, 


tion. e ok 
 Erfline and Garrow, in ſupport of the conviction, contended The Krxe 
that every perſon, without regard to the place of his reſidence, J. e 
was bound to put his name and a number on his cart, if it were 
driven within the bills of mortality, or within the diſtance of 
five miles from Temple Bar. The firſt ſtatute on this ſubject is 
the 18 Geo. 2. c. 33; by the fourth ſection of which, after re- 
cCiting the inconveniences arifing from the irregular behaviour 
of the carmen Vc, driving carts c within the cities of London 
and Meſtminſter, and the ſuburbs thereof, and other ſtreets within 
the bills of mortality, it is enacted that no perſon ſhall drive 
any cart Sc within thoſe limits, unleſs the owner ſhall place 
upon ſome conſpicuous part of it his name and the number of 
ſuch cart c. The fifth ſection enacts that every owner, re- 
fiding within thoſe limits, ſhall enter his name and place of abode 
with the comnuſhoners of hackney coaches ; and the ſixth in- 
flicts a penalty of 40. on the driver within the limits, if the 
cart be not marked, numbered, and entered. The ſtatute 30 Geo. 2. 
c. 22. , 1. directs that a moiety of the above forfeiture ſhal! be 
paid to the informer, and the other moiety to the poor of the 
pariſh where the offence is committed. Then came the ſtatute 
in queſtion ; which recites a doubt, whether under and by 
virtue of any of the laws now in being the owners of any carts 
De belonging to perſons reſiding out of the bills of mortality, 
although within rhe adjoining places of the cities of London and 
Meſtminſter, and the borough of Southwarh, ought to enter their 
names and places of abode with the commiilioners for licenſing 
hackney coaches”; and then it enacts © that no perſon ſhall 
drive any cart c, within the cities of London or WWe/iminfter and 
ſuburbs thereof, the borough of Southwark, and other ſtreets 
and places within the bills of mortality, or five miles of Tem- 
ple Bar, except the owner of ſuch cart ©: ſhall have entered his 
name and place of abode with the commiſſioners for licenſing 
Hackney coaches, and ſhall upon ſome conſpicuous part of ſuch 
cart have the name of the owner of ſuch cart , and the num- 
ber of ſuch cart Cc, in order that the driver of ſuch cart may 
be the more eaſily convicted for any miſbehaviour &c; and in 
caſe of ſuch neglet &c, the owner, or driver, of ſuch cart ſo 
reſiding and driven within five miles of Temple Bar ſhall be ſub- 
ject to all the penalties and forfeitures created by any laws now 
Vor. IV. | 7 H in 
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in being relative to ſuch owners (a) or drivers of carts Ic within 
the ſaid cities of London or Weſtminſter, and ſuburbs thereof, 
the borough of Southwark, and other ſtreets within the bills of 
mortality; which ſhall or may be recovered and applied in ſuch 
manner as forfeitures and penalties are by law now recoverable from 
the OWNERS (6) of ſuch carts c fo driven within the ſaid cities of 
London or Weſtminſter, and ſuburbs thereof, the borough of 
Southwark, and other ſtreets within the bills of mortality. It is 
not neceſlary to contend that it was incumbent on the defen- 
dant to enter his name and place of abode with the commiſſioners 
of hackney coaches, 1t being ſufficient for this. purpoſe that his 
cart was driven within the limits ſpecified in the acts, not having 
his name, and any number upon the cart which are required 
upon all carts driven within theſe limits, without regard to the re- 
ſidence of the owner. The miſchief to be remedied was the 
irregular behaviour of perſons driving carts in London c; and 
that miſchief is as likely to happen when the cart is driven within 
thoſe limits, whether the owner live at a diſtance from London 
or in it. And though the information charges the defendant 
with not having entered his name with the commiſſioners of hack- 
ney coaches, as well as with not having his name and number 
on the cart, yet if he be guilty of the latter offence, he is equally 
liable to the penalty of 40s.; and only one penalty is adjudged 
by the magiſtrate. 

Baldwin, contra, inſiſted = only thoſe owners of carts, who 
reſided within the given limits, were liable to the forfeiture. If 
it were not neceſſary for the defendant to enter his name and 
place of abode with the commiſſioners of hackney coaches, 
(which ſeems to be admitted,) neither was it neceſſary for him 
to have his name or any number on the cart. They are both 
required for the ſame purpoſe, that in caſe of any diſorderly 
behaviour in the driver any informer may know where to ap- 
ply for redreſs. The name of the owner with his place of 
abode is directed to be regiſtered with the commiſſioners of 
hackney coaches, that they may know where to find him, and 
they give him the number which he is to affix on his cart: 
but if the owner were to put any arbitrary number of his own 
upon his cart, it would convey no information to thoſe who 


(a) It does not appear that the owners are | againſt them; as theſe penalties are directed 
liable to any penalty by any prior ſtatute, * to be recovered and applied in ſuch man- 

(5) If there be no penalty upon the owners | ner as forteitures and penalties are by law _ 
in any former act, it ſeems doubtful whether | now recoverable” from the owners of ſuch 
the penalties of this act can be recovered | carts fo driven c.“ 


ſought 
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ſought it, neither would the name of the owner upon the cart 
lead to a diſcovery of his place of abode. It is only therefore in 
thoſe caſes, where the name and place of abode are to be re- 
giſtered with the commiſhoners, that it is neceſſary that the name 
and the number ſhould be put upon the cart; for the commiſſion- 
ers give that number. That no penalty is infficted on perſons 
who reſide out of theſe limits is clear from an attentive peruſal 
of the words of the 24 Geo. 3. / 2. c. 27. % 8. The enact- 
ing part 1s © that no perſon ſhall drive any cart, &c“ within 
the cities of London or Weſtminſter and ſuburbs thereof, the 
borough of Southwark, and other ſtreets and places within the 
bills of mortality, or five miles of Temple Bar”, except the owner 
£9c.; and then, in order to affect the owner, it proceeds, © And 
in caſe of ſuch neglect or refuſal of entry, and affixing ſuch 
number on ſuch, carts &c. the owner or driver of ſuch cart &c. 
ſo refiding and driven, tc. ſhall be ſubjet c“; which means 
not only that the cart muſt be driven, but alſo that the owner 
muſt reſide, within theſe limits; for © reſiding” muſt refer to 
« owner, and © driven” to * cart.“ If this defendant be liable, 
the at may be equally extended to perſons reſiding at a diſtant 
part of the kingdom, whoſe carts may occaſionally come to 
London. The doubt recited in the 24 Geo. 3. was whether per- 
ſons living in the environs of London, though out of the bills of 
mortality, were liable to the penalties of the former act; for 
even ſome part of Oxford Street 18 not within the bills of mor- 
tality ; it was therefore to remove all difficulties about the diſ- 
tance that this ſection was introduced, by which perſons reſiding 
within five miles of Temple Bar are ſubjected to the penalties 
of the act, though they do not live within the bills of mor- 
tality, But if there be any doubt upon the true conſtruction 
of the act, as it is admitted that the defendant need not have 
regiſtered his name with the commiſſioners of hackney coaches, 
this conviction eannot be ſupported, becauſe it is for that ne- 
glect as well as for neglecting to have any name or number 
upon the cart. The information charges both ; and the judg- 
ment applies to both: he is © convicted of the offence ſo as afore- 
faid charged upon him in and by the ſaid information, Gc.“ 
Lord Kenyon. Ch. J. The eighth ſection of the ſtatute 


24 Geo. 3. c. 27. is very inaccurately penned ; but I think that 


the penalties inflicted by it do not extend to this defendant. The 


ſtat. 18 Geo. 2. only reſpects perſons who drive carts within the 
Cities of London and Weſtminſter, and the ſuburbs thereof, and 


other ſtreets within the bills of mortality : for that claſs of perſons 
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1792. certain regulations are preſcribed ;' the act requires that the 
name of the owner and the number ſhall be placed on ſome con- 
The Kin ſpicuous part of the cart, and that the owners reſiding within thoſe 
]. 7 2% 4 . limits ſhall enter their names with the commiſſioners of hackney 
coaches. The numbers which the act directs ſhall be put upon 

the carts are ſuch as the commiſſioners of hackney coaches di- 

rect; they go on progreſſively. But the Legiſlature afterwards 
thought that the limits, deſcribed in this act, were not ſuffici- 

ently extenſive ; and they wiſhed to extend the regulations of the 

former act to a larger claſs of perſons ; namely, thoſe owners of 

carts who live within five miles of Temple Bar, though not 

within the bills of mortality. The 24 Geo. 3. . 2. c. 27. , 8. 

recites a doubt whether the owners of carts, reſiding out of the 

bills of mortality though in places adjoining to the metropolis, 

were bound to enter their names and places of abode with the 
commiſſioners of hackney coaches; and then it proceeds to 

enact that no perſon ſhall drive any cart within the limits men- 

tioned in the former act, or within five miles of Temple Bar, 

unleſs the owner ſhall have entered his name and place of abode 
with the commiſſioners of hackney coaches, and ſhall have his 

name and the number of the cart upon ſome conſpicuous part 

of it. If the act had ſtopped there, however inconvenient it might 

have been to perſons reſiding at a great «itance from London, 

we ſhould have been bound to ſay that all C ers indifferently 
(without any regard to the place of their reſidence) were to 

comply with the requiſitions of the act, if their carts were acei- 

dentally driven within any of theſe limits: but the act proceeds 

further, and adds other words, which are ſufficient to reſtrain 

the operation of the former ones to perſons refiding within thoſe 

limits; And in caſe of ſuch neglect, the owner of ſuch cart ſo 

reſiding and driven within five miles of Temple Bar &fc.” This 
ſentence is not grammatically expreſſed; but it refers only to 

| perſons who reſide within the given limits. Then the evidence 

given in ſupport of this conviction ſhews that the defendant is 

not liable to the penalties of the act; for it ſtates that he lives 

at Parſon's Green, which is not within five miles of Temple Bar. 

I am therefore of opinion that the magiſtrate had no juriſdiction 

in this caſe, and that the conviction ſhould be quaſhed. 
A$SHHURST, J. The miſchief, which the Legiſlature wiſhed to 

remedy, is the improper behaviour of perſons driving: carts: in 

London or the adjoining places. That miſchief. does not depend 

upon the place of reſidence of the owner of the. cart; for it is as 

much:to be apprehended when the owner lives at a. diſtance as 

2 when 
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when he reſides in London. However the Legiſlature in that 
. . Clauſe in the 24 Geo. 3. which creates the forfeiture as againſt the 
owner, confines the operation of the act to perſons reſiding 
within the limits before deſcribed. And, as this defendant does 
not live within thoſe limits, he 18 not liable to the penalties of 
_ ack \ 
Per Curiam 00. Conviction quaſhed. 


() Abſ. Buller, J. and Grofe, J. 


Goοοτ—ͥ gu tam againſl Park v. 


& 


The ſame, again} Sur, and alſo againſt Iwo Others, 


N conſequence of the deciſion | in x King "OP Smith (a), 
many actions were brought againſt the different printers of 

the newſpapers for publiſhing illegal lottery ſchemes. The pre- 
ſent plaintiff filed one affidavit in order to hold the four defen- 
dants to bail, and afterwards ſued out one writ againſt them all, 
but he declared againſt them ſeverally as for ſeparate offences. 
Upon which the defendants obtained a rule to ſhew cauſe why 
the writ ſhould not be quaſhed, becauſe the affidavit, which is 
the firſt ſep to be taken under the 27 Geo. 3. c. 1. /. 2., and 
without which the writ cannot be ſued out, cannot be ſupported. 
The objection to the affidavit was that each defendant was 
obliged to take a copy of the whole, whereas three fourths of it 
do not relate to him ; and that the office copy was neceſlarily 
ſtamped with four ſtamps, when one only would have been ſuf- 
ficient if the affidavit had affected only one defendant. And 
r caſe of King g. t. v. Horne (5), was relied upon. 

Cauſe was now ſhewn by ſaying that whatever irregularity 
there might have been, the defendants had wayed taking advan- 
tage of it by putting in bail. That even if they had not, and 
the affidavit were bad, the plaintiff might ſue for the penalties 
without holding the defendants to bail, and that the plaintiff 
would now conſent to accept common bail. And that the cir- 
ciimſtance of including four perſons in one writ was no objec- 
tion to the writ itſelf; for that, the writ being merely proceſs 
to bring the defendants into court, the plaintiff was at liberty to 
declare againſt them ſeparately. And they added that this * 
did not come within the 27 Geo. 3. c. ., it being an action 


(a) Ante 414. (3) ate 349- 
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again / 
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Wedneſday. 
Feb. 8th. 


Whereſeveral 


perſons have 
{ſeparately 
incurred pe- 
nalties for 
printing il- 
legal ſchemes 
of the lottery 
a ſeparate 
aſfidavit muſt 
be made and 
filed againſt 
each of them, 
and if they be 
all joined in 
one affidavit, 
the uregula- 
rity is not 
waved by 
their putting 
in bail; but 
the Court 
on motion 
will ſtay the 
proceedings 
againſt all 
of them. 
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made and filed. And though in ordinary cafes a party may 


See 


* | 


filed before 
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it is a nulli- 
ty, and does. 
not. become 
a good plea 
by perfecting 
the bail af- 


— — 
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thoſe illegal fchemes, or for inſuring. 

Per Curiam. This cafe eee eomes re 45 
tate 27 Gio. 3. c. I., which ſpeaks of ſuch penalties againſt cer- 
tain former acts (of which the 22 Geo, 2. c. 28. creating the 
forfeitures againſt the printers of illegal ſchemes is one) as touch 
and concery botteries. If fo, it was neceſlary that there thould be 
an affidavit previous to the ſuing out of the writ. And this 
affidavit cannot be ſupported for the reaſons urged by the de- 
fendants* counſel ; they are not to be harraſſed with the unne- 
ceſſary expence of taking copies of thoſe parts of the affidavits, 
which relate to offences not imputed to them individually, 
From this it neceſſarily follows that the writ" muſt be quaſhed, 
becauſe the words of the act of parliament are poſitive that no 
proceſs ſhall be' ſued out until an affidavit has been firſt duly 


wave taking advantage of any trifling irregularity in the mode 
of proceeding by not objecting in the firſt inſtance, the defen- 
dants in this caſe could not wave this objection, becauſe the 
Court are to take care that an action on a penal ſtatute ſhall 
not be ee in a mode prohibited by that ſtatute. 

Rule abſolute, | 


Vaud again// CALVERT. 


' N: this. caſe the declaration was delivered de. bene eſſe, and the 
plea was filed before the bail were perfected; after the bail 
had juſtified, the plaintiff ſigned judgment as for want of a 

plea. 
Balduin obtained a * to ſet aſide this judgment, becapſe 
a, plea. was; filed at the time when the judgment was ſigned. 
Shepherd ſhewed cauſe againſt this rule; contending that the 
2 was not intitled to take any ſtep in the cauſe till he 
d juſtified bail; and that the plea. which was filed before that 
e Was a nullity. And he cited Cook v. Raven (a), where it 
was held that a demand of a plea before the defendant had ap- 
peared, or the W filed common bail for bim. was a nul. 
lit. 
Lord KENYON. Ch. J. The . 18 ah the erer: 
ting of bail, which did not take place till after the plea was 


filed, ſhall make the plea a good one from the time of per- 


* (a. Ante 1 vol. 638. See alſo Smith v. Palater, ante 2 vol. 719, 
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fecting bail? We think not. As the plea was a nullity at the 
time when it was filed; it did not become a good plea by per. 
fecting the bail afterwards. The caſe which has been cited goes 
a great way to determine the preſent. 

Her Curiam, | n Rule diſcharged. 


Barts againſt CAZELET, 


HIS was an iQion on a policy of inſurance ; the decla- 
ration contained ſeveral counts, averring intereft in diſ- 
ferent perſons. | The defendant paid money into court upon 


fome of thoſe counts, which the plaintiff took out. And the 


maſter having only taxed the. plaintiff his coſts on thoſe counts, 

Law moved that the maſter might be directed to review his 
taxation, and to allow the plaintiff coſts upon all the counts. 
He ſaid that the other counts were not added for the purpoſe of 
vexation, but were eſſentially neceſlary, in order to adapt the 
declaration to the truth of the caſe as it might appear at the 
trial, it being doubtful who was intereſted. In Hellier v. Hal- 
lett (a) where money was paid into court upon ſome counts 
only, it was ſaid, If the plaintiff take the money out of court, 
he muſt have the coſts of the whole to that time.” And there 
does not ſeem to be greater reaſon why the defendant ſhould in 
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If a defen- 
dant pay mo- 
ney into 
court upon 
ſome ot the 
counts only, 
and the 
pleiotiff take 
it out, the 

la tier is only 
entitled to 
the coſts of 
thole counts. 


this ſtage of the proceedings be exempted from the payment of 


coſts than after verdict, when, according to the general practice 
of the Court, the plaintiff is entitled to coſts upon the whole 
declaration, thongh he onty ſucceed upon one count. Butcher 
v. Green. Dong. 677. zd. edition. 

Bower oppoſed this on the ground that it was not uſual to 
allow the plaintiff all the coſts under theſe circumſtances ; and 
that a contrary rule might be uſed as the means of oppreſſion, 
for then a plaintiff would add unneceſſary counts for the pur- 
poſe of harraſſing his debtor. | 
Lord Kenyon, Ch. J. The invariable rule of this court is 


as ĩt has been ſtated by the defendant's counſel ; and it is found- 


ed on principles of juſtice. When a defendant pays money 


into Court on ſome of the counts only, it is ſaying in other 
terms, that he admits that the plaintiff has a cauſe of action 


againſt him to a certain extent, but that he means to defend 
himfelf * the changes contained in the other counts. And 


(a) Barnes, 66: 
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Be CASES IN HILARY TERM 
1792. the plaintiff, by taking the money out of Court, . 
boo e ; 
again Per curiam. Dick 21e R AA 
CareLet. : ia op od ani 
REGULA GENERALIS. 
* 15 IS ORDERED by the Court, that from and after 
id I the firſt day of next Eafter Term, on every appointment to 
i be made by the Maſter, the party on whom the ſame ſhall be 
| ſerved and required to attend ſhall attend ſuch appointment, 
| without waiting for a ſecond ; or in default thereof the Maſter 
1 ſhall proceed ex parte on the firſt appoinument 
| 
| 
i 
1 END of HIL ART Tax. 
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"Dot ARGUED and DETERMINED 
Me Wy T3 THE 
Court of KIN G's BENCH, 
YO IT I N | 
Eaſter Term, 


In the Thirty-ſecond Year of the Reign of GroROE III. 


GarsIDE againſt The Proprietors of the TRENIT 
and MERRSEVY NAVIGATION. 


HE declaration in this caſe ſtated that the defendants 
were common carriers of goods tc, for hire, from Stour- 
port to Mancheſter ; and that the plaintiff on Vc at Stourport 
delivered to the defendants four pockets of hops, to be by them 
taken care of and ſafely and ſecurely carried from Stourport 
to Mancheſter, and to be forwarded from thence to Stockport for 
the plaintiff; that in conſideration of the premiſes and alſo in 
confideration of certain hire and reward to be therefore paid to 
the defendants, they undertook to take care of the ſaid hops 
and ſafely and ſecurely to carry them and forward the ſame ; 


yet that the defendants did not forward the ſaid hops from 


Mancheſter to Stockport. The ſecond count ſtated the delivery 
of the hops to the defendants, to be taken care of and ſafely 
and ſecurely carried from $Stourport and Mancheſter, and there 
kept by the defendants for the plaintiff until the ſame ſhould 
be forwarded from Manchejter to Stockport, &c. At the trial 
before Wilſon, J. it appeared that the goods, directed to the 


plaintiff at Stockport, were delivered to the defendants to be 


carried by them from Stourport to Mancheſter ; that they ar- 
Vol. IV. 3 rived 


1792. 


Wedneſday, 
April 24th. 


A common 
carrier be- 
tween A. and 


B. employed 


to carry 
goods from 
A. to B. to 
be forwarded 
to C. carried 
them to B., 
there put 
them in his 
warehouſe, 
in which they 
were deſtroy- 
ed by an acci- 
dental fire 
before he had 
an opportu- 
nity of for- 
warding 
them ; and 
held not an- 
ſwerable for 
the lols, 
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CASES IN EASTER TERM | 
rized Gate at Mauchofter on the goth of September, were 


that evening put into the defendant's warehouſe there, 
where (together with other goods) they were conſumed 
by an agcidental fire that night, and before any carrier came 
from Stockport, to whom they could be delivered. It alſo ap- 
peared that, according to the courſe of buſineſe, when goods 
are ſent from Stourport to go beyond Mancheſter, if any carrier 
to the place of their deſtination be at Mancheſter ready to receive 
them, they are immediately delivered upon payment of the car- 
riage from Stgurport to Mancheſter, and if not the defendants 
keep them in their warehouſe till a carrier arrive to whom tliey may 
be delivered on making the above payment, the defendants not 
charging any thing for lodging and keeping the goods in their 
warehouſe, Some time before the goods in queſtion were de- 
livered to the defendants, their agent told the plaintiff that if he 
would {end all his goods by them they would forward them to 
Sockport by the firſt carrier that ſhould come there, without in- 
fiſting on being paid for the carriage before they delivered them, 
and would ſettle with him when they met. A verdict was 
taken for the defendants with liberty to the plaintiff to move 
to ſet it aſide and to enter up a verdict for him, if this Court 
ſhould be of opinion that the defendants were anſwerable under 
theſe circumſtances. 

Border accordingly now moved ta ſet aſide tha verdict; con- 
tending that the defendants were reſponſible, as it was a joint 
contract by them to carry the goods to Manelieſter and to keep 
them ſafe at that place till they could be forwarded to Stockport ; 
and that it was for their convenience that the goods. were de- 
poſited in their warehouſe. | 

The Court refuſed even a rule to ſhew cauſe. 

Lord KENVYON, Ch. J. ſaid, if the defendants were conſidered 
merely as warehouſemen, there would be no pretence to fay that 
they were' liable for fuch an accident as the preſent. The 
caſe of a carrier ſtands by itſelf upon peculiar grounds ; he is 
held reſponſible as an infurer; and the reaſon given in the 
books (whether well or ill founded is immaterial here) is, to 
prevent fraud. But I do not ſee how we can couple the charac- 
ter of the carrier with that of the warehouſe-man, in which laſt 
the defendant are not hable here, my" not having been guilty of 
laches. 

BuLLBR, J. The keeping of the 8 in the warehouſe is 
not for the convenience of the carrier but of the owner of the 

goods; 


IN THE TMNT SRO YEAR OF GEORGE 111, 
goods ; for when the voyage to Mancheſter is performed, it is the 
intereſt of the carrier to get rid of them directly; and it was only 


becauſe there was no perſon ready at Munchefter to receive theſe 
goods that the defendants were obliged to keep them. 


Rule refuſed. 


ForTy again// HERMER. 


Na rule to ſet aſide the ,fiert facias iſſued againſt one of the 
bail for this objection, among others, that the alas /cire 
facias had not lain in the Sheriff's office the laſt four days before 
the return, it was ſaid, by way of anſwer, that it had lain there 
four days before the return day, which was all that was required 
by the rules of the court, though it ,were not there the four 
laſt days; it being returnable on the 6th of July, and having 
been taken out on the fourth. But 

Per Curiam. The rule is that the writ fhall remain there 
the laſt four days; and the reafon is that the Sheriff may (if 
poliible) ſerve it. 

Rule abſolute on this objection. 
Holroyd | in ſupport of the rule. 
Reader againſt it. 


The KING againſ} The juſtices of LEEDS. 


Y by the 2oth ſection of the ſtat. 17 Geo. 3. c. 56. an appeal 

is given againft the convictions founded upon that act; 
« and the juſtices convicting are thereby required to make 
known to ſuch perſon (convicted) at the time of ſuch conviction 
his right to appeal to the next ſeſſions c; ſuch perſon at the 
time of ſuch conviction giving to ſuch juſtices notice in 2oriting 
of his intention to appeal, and alſo entering into a recognizance, at 
the time of ſach notice; with ſureties, conditioned to try the 
appeal &c; and the juſtices at ſuch ſefhons are thereby autho- 
rifed and required upon due proof made of ſuch notice of appeal, 
either by the acknowledgment of the juſtices to whom the ſame 
ſhall have been given, or otherwiſe, to hear and determine c, 
and to. award coſts c.“ Two juſtices, having convicted one 
Coates under this act of parliament, informed him of his right 
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the ſheriff's 
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turn. 


NMedneſday. 
April 25 th. 


By 17 G. 3. 
c. 96. J. 20. 
an appeal is 
given to the 
ſeſlions a- 
gainſt cer- 
tain con vic- 
tions, the 
party giving 
notice in 
writing to the 
Juſtices con- 
victing, and 
entering n- 
to a recogni- 
zance to try 
the appeal, 
Se.; ard 
thoſe juſtices 
are required 
to give notice 
to the party 
of his right 


to appeal; if thoſe juſtices do inform him of ſuch right, without ſaying-any thing about the notice, and 
he enter into the recognizance, the ſefiions are bound to receive tae appeal though he did not give tue no- 


tice in writing, 
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of appeal, upon which he entered into a recognizance before 
them, conditioned to try his appeal at the next ſeſſions, as di- 
rected by the ſtatute, but gave them no notice in writing of his 
intention to appeal; for want of which the magiſtrates at the 
ſeſſions thought they had no juriſdiction, and refuſed to re- 
ceive the appeal, though the juſtices convicting, who were in 
court, declared themſelves ſatisfied with the notice as above. 
Upon theſe facts a rule was granted in the laſt term, calling on the 
defendants to ſhew cauſe why a mandamus ſhould not iſſue, 
commanding them to receive and hear the appeal ; how ay was 
now oppoſed by / 

＋ Heywood on the ground that the ſtatute had made the 
giving of notice in writing an indiſpenſible condition previous to 
the appeal, without complying with which the party had no 
right to appeal, nor the ſeſſions any juriſdiction to receive it; 
and that the entering into the recognizance could not anſwer the 
purpoſe of notice, becauſe the Legiſlature had directed the one 
as well as the other; © give notice in writing, and alſo enter into 
a recognizance c.“ He alſo cited R. v. The Fuftices of the Weſt 
Riding of Yorkſhire (a) to ſhew that this court have always been 


ſtrict in requiring a compliance with the conditions upon which 


an appeal is given: there the appellant having neglected to enter 
into a recognizance within four days after notice, as the act re- 
quired, the Seſſions refuſed to receive the appeal; and this Court 
afterwards held that he was not entitled to appeal at the next 
ſeſſions, on complying with the requiſites of the act, though 
thoſe ſeſſions were within the time given to appeal. 

Wood, in ſupport of the rule, inſiſted, firſt, that the appellant 
had ſubſtantially complied with the requiſites of the ſtatute, for 
that ſufficient notice had been given to the juſtices convicting 
by entering into the recognizance before them, conditioned to try 
the appeal, which could not be neceſſary for any other purpoſe ; 
and that thoſe very juſtices had in open court declared them- 
ſelves ſatisfied with that notice. But, 2dly, if a notice in wri- 
ting alſo were indiſpenſibly neceſſary, that the juſtices con- 
victing ſhould have informed the appellant of the neceſſity of 
giving ſuch notice, and that for their neglect of duty he ought 
not to ſuffer. | 
Lord Kenyon, Ch. J. When the Legiſlature direded the 
convicting magiſtrates to make known to the party convicted his 
right to appeal, they muſt be underſtood to mean that the 

(a) Lnte'3 vol, 776. | 
oe juſtices 


IN THE THIRTY-SECOND YEAR OF GEORGE III. 


Juſtices ſhould inform him of the neceſſary ſteps to be taken by 
him to enforce that right. Theſe two magiſtrates therefore 
ſhould have informed the perſon convicted not only that he 
might appeal againſt their deciſion, but alſo of the neceſſity of 
giving them a notice in writing as well as of entering into the 
recognizance; otherwiſe the party convicted would be deluded 
by the act of the juſtices in taking the recognizance. This caſe 
1s diſtinguiſhable from that cited, becauſe here the party is ſup- 
| poſed by the Legiſlature not to know the direHions of the act, 
by their requiring the juſtices convicting to give him that in- 
formation. 

Per Curiam, 


Rule abſolute. 


PRAED Adminiſtrator of BLACKW ELI againſ} 
The Dutcheſs of CUumMBERLAND, Executrix of 
the Duke of CUMBERLAND. 


EBT on bond. The defendant, after craving oyer of the 

bond, which was a joint and ſeveral bond from the Duke 
of Cumberland and T. S. Lutterell, and of the condition, (which 
after reciting that Blackwell had contracted with the Duke of 
Cumberland and T. S. Luttercll for the purchaſe of an annuity 
of 800 J. to him, Blackewell, during the life of T. S. Lutterell, for 
the price of 48001. which had been accordingly paid by Black- 
2well to the Duke of Cumberland and T. S. Lutterell, &c, was for 
the payment of the annuity) pleaded, That no /uch memorial of 
the bond as 1s required to be enrolled in Chancery by a certain 
act 17 Geo. 3. entitled Fc. was enrolled, &c, before the commence- 
ment of the plaintiff's ſuit, fc. Replication that before the 
commencement of the plaintiff's ſuit, to wit, on &c, a memorial 
of the bond was enrolled c, and that ſuch memorial con- 
tained the day of the month and the year when the bond 
bore date, and the names of all the parties and witneſſes, and 
ſet forth the annual ſum to be paid, and the name of the perſon 
for whoſe life the annuity was granted, and the conſidera- 
tion of granting the ſame, according to the form of the 
ſtatute Cc; as by the inrollment of the ſaid memorial remaining 
of record in the ſaid court of Chancery at Weſtminſter aforeſaid 
more fully appears ; and this he the ſaid plaintiff was ready to 
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If to debt on 
an annuity 
bond defen- 


» dant plead 


no ſuch me- 
morial as the 
ſtatute re- 
quires, to 
which plain- 
tiff reply that 
there was a 
memorial 
which con- 
tained the 
names of the 
parties, &c, 
and the cone 
federation for 
which the an- 
nuity WR 
granted, and 
the defen- 
dant rejoin 
that the con- 
ſideration is 
untculy al. 
leged by the 
memorial to 
have been 
paid to both 
obligors, for 
that one of 
them did not 
receive any 
part of it; 
this rejoin- 


der is bad; 1ſt. Becauſe it is a departure from the plea; 2dly. Becauſe the fact alleged reſpecting 
the memorial does not contradict the replication : for the conſideration might have been paid to the other 


2 obligor on account of himſelf and the co · obligor, or to a ſtranger for them both. 
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1792. verify by the faid record V. Rejoinder, True it is that the 
— memorial of the bond in the repheation, Wc, mentioned was 

paste enrolled on the day and year Se. mentioned; but it alleged that 
Tu £4 . the memorial did not truly ſet forth the conſideration on which 
of CV. the annuity was granted, but on the contrary ſet forth a falſe 
rad. conſideration for granting the fame, in this, that the memorial 
{et forth that the annuity was granted in conſideration of 4800 J. 

paid to the ſaid T. S. Lutterell and the ſaid Duke of Cumberland, 

when in truth and in fact Blackwell did not at the time of the 

| ſuppoſed execution of the bond, or at any time before or after- 

wards, pay to the ſaid Duke in his life-time the ſaid 4800 J. in 
the bond and memorial mentioned, or any part thereof, nor did 

the ſaid Duke at the time of the ſuppoſed execution of the bond, 

or at any time before or afterwards ever, receive or take the ſaid 

ſum c. ſpecified to be the conſideration for the ſuppoſed bond, 

or any part thereof, &c, or any other conſideration whatever; 

and this c. To this there was a demurrer ; ſetting forth for 

cauſes, that the defendant had by her plea in bar alleged that 

no memorial of the writing obligatory in the declaration men- 

tioned had been enrolled, and yet in the rejoinder the defen- 

dant admitted that there is a memorial enrolled, and alleged that 

the facts contained in it are untruly ſer forth, which is a de- 

parture from the plea in bar; that the rejoinder introduced 

matter to be tried by the country after the plaintiff had replied 

with a verification to be tried by the record ; that the rejoinder 

alleged matter inmaterial, and not traverſable, and denied the 
exiſtence of a fact not alleged in the memorial ſet forth in the 
replication ; that the rejoinder was no anſwer to the replication 

Vc. Joinder 1 in demurrer. 

| Shepherd, in ſupport of the 8 contended that the 

rejoinder was bad on two grounds; 1ſt, That it was a departure 

from the plea ; 2dly, That it alleged no matter inconſiſtent with 

the allegations in the memorial. 1ſt, It is a departure, becauſe 

the plea denies the exiſtence of any memorial, whereas the re- 
Joinder admits it's exiſtence, but attempts to invalidate the- 

force of it, becauſe it does not ſet forth the true conſideration 

of it. This is like Morgan v. Man (a), where to debt on bond 

the defendant, after craving oyer of the condition, which was for 
performance of an award, pleaded no award made; the plaintiff 

replied and ſhewed an award; the defendant rejoined that other 

matters were referred, of which the arbitrators had taken no 


(a) Sir Thomas Raym. 94. 1 Sid: 180. 


a notice, 
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notice, and therefore this was no award; to which the plaintiff 
demurred, and had judgment, on the ground that this was a 
.departure ; for the defendant ought to have pleaded this ſpecial 

matter in his plea at firſt, To the ſame effect is Roberts v. 

Mariett (a). So in Elliot v. Lane (b) the defendant pleaded to a 

eire facias upon a recognizance of bail that no ca. Ja. was taken 

out againſt the principal defendant: the plaintiff replied there 
was one iſſued, and returned non ef inventus ; the defendant re- 
joined that the ca. /a. did not lie four days in the ſheriff's 
office; and this was held on demurrer to be a departure. 

Secondly, The rejoinder ſtates no matter which is contradictory 

to the memorial ſtated in the replication. The allegation in the 

memorial is that the money was paid to T. S. Lutterell and the 

Duke of Cumberland ; this is not denied by averring that the 

Payment was to the former ; for he might have received one 

moiety for himſelf, and the other for the Duke: and in the 

caſe of a joint tranſaction like this, payment to one would in 
point of law be a payment to both. 

Baldwin, contra, in anſwer to the firſt objection admitted the 
authorities cited, but denied their application to the preſent eaſe ; 
for ſo far from the rejoinder being inconſiſtent with, and a de- 
parture from, the plea, it ſtrengthens and affirms it. The 
plea does not deny the exiſtence of any memorial, but only fach 
an one as is required by the ſtatute ; and the rejoinder ſhews 
the reaſon why there is net /uch a memorial, by ſtating that the 
memorial which was enrolled did not contain the real conſidera- 
tion, which is expreſsly directed by the ſtatute. The plea 
therefore was correct in ſtating in general terms that there was 
no /uch memorial as the act direds; and the rejoinder in pointing 
out in what particular the memorial was not ſuch as is required 
was equally conſiſtent with the truth of the caſe and the plea in 
bar. As to the ſecond objection, the allegation in the rejoinder 
does in ſubſtance contradict the memorial. By denying that 
the Duke of Cumberland ever received the ſuppoſed confideration, 
or any part thereof, or any other confideration for grant- 
ing the annuity, it ſubſtantially denies that T. S. Zutterel ever 
received it for him. And notwithſtanding it is ftated in the 
condition of the bond that the conſideration was paid to both 
of them, it is competent to the defendant to ſhew that in point 
of fat all the confideration was received by one only, as was 

(a) 2 Saund. 188. 28 Gro, 3. J. R. S. P. 


| {(6) 1 Wilſ. 334. Powell v. Taylor, M. 
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done in Stratton v. Raftall (c); where both the principal and the 
ſurety had given a joint receipt for the conſideration money. 
Now if in fact T. S. Lutterell received the whole conſideration 
money, it ſhould have been ſo ſtated in the memorial; and for 

that defect the whole may be avoided. | 

Lord Kenyon, Ch. J. Both points are clearly | againſt the 
defendant. With regard to the ſecond, the defendant in her 
rejoinder averred a fact ſuppoſed to be contradictory to the 
memorial, which is not ſo. It appears by the memorial that 
the conſideration money was paid to the Duke of Cumberland and 
Mr, Lutterell; which, the defendant has attempted to ſay, is 
not true; but the reaſon, ſhe has given why it is not true, does 
not ſupport the propoſition ; becauſe, though the money were 
not paid into the hands of the Duke of Cumberland, it might 
have been paid to ſome third perſon under a joint authority from 
the Duke of Cumberland and Mr. Lutterell, or to Mr. Lutterell 
for himſelf and the Duke. This memorial therefore is con- 
formable to the directions of the annuity act for any ching that 
appears to the contrary upon the record. 

ASHHURST, J. The rejoinder is clearly a departure from the 
plea in bar. A memorial was inrolled, which upon the face of 
it was a good one; and if the defendant wiſhed to impeach it, 
ſhe ſhould have pleaded it, and ſhewn in what particular it was 
defective, and thus have compelled the plaintiff to take iſſue 
upon that fact. But, having in her plea in bar alleged that 
there was no memorial, ihe ought not afterwards to be per- 
mitted to admit in her rejoinder that there was one, and then 
deny the validity of it. 

* BuLLER, J. Nothing is clearer than that this is a departure : 

the defendant's argument goes to admit it. The whole queſtion 
turns on the word“ ſuch”. Now what is the meaning of the 
plea in this caſe; or of the plea of no award, or that of no 
capias ad ſatisfaciendum ; they tender iſſues in fact, and not in law. 
We are not to require under the allegation © of no fuch me- 
morial” every thing that is required by the act of parliament ; 
it is merely an iſlue in fact. So in the cafe of an award; if 
there be an award in fact, the party cannot on the trial of an 
iſſue of no award go into objections to the award in point of 
law. It has however been ſaid that the plaintiff might have 
rephed that there was no ſuch memorial, Cc, in order to have let 

in the objections which ariſe under the act of parliament: but 


(c) Ante 2 vol. 366. | 3 
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that word cannot make any difference; it is ſtill but an iſſue in 


fact; for otherwiſe it would be ſending down an iſſue in law 
to be tried by a jury: and it might be as well contended that, 
on the trial of an iſſue nul tiel record”, the parties might at 
niſi prius ſhew errors on the record. The other ground alſo 
fails the defendant, for the reaſons already given by the Court. 

G Ros E, J. of the ſame opinion. | 
| Judgment for the plaintiff. 


Hall again Lawrence. 


HE parties having referred all matters in difference to the 

award of two arbitrators, or, in caſe of their diſagreeing, 
of an umpire, the arbitrators regularly heard all the evidence, 
but, diſagreeing, ſtated this evidence to the umpire, on which he 
made his award without re-examining the witneſſes. After he 
had made the award, the party againſt whom it was made 
applied to him to hear the evidence himſelf, and, on his re- 
fuſing, moved this Court to ſet aſide the award: But 


The Court thought that, as no application was made to the 
umpire to examine the witneſles before he had made his award, 
the h 

Rule ſhould be diſcharged with coſts. 


Gibbs in ſupport of the rule. Bower, contra. 


GREEN agan/; The New RIVER Cowurany. 


HIS was an action for conſequential damage to the 
plaintiff's horſe by reaſon of the burſting of a pipe be- 
longing to the New River works, owing to the negligence of 
the defendants. A witneſs was called at the trial before Lord 
Kenyon at Weſtminſter to prove the negligence, which his lordſhip 
held to be neceſſary to ſupport the action; and that witneſs 
{wore that he had ſome hours before the burſting of the pipe, 
and the conſequent accident, informed the turncock, one of the 
defendants' ſervants, of the ouzing of the water, which intelli— 
gence (if it had been attended to in time) would have enabled 
him to provide againſt the miſchief, In anſwer to this the de- 
fendants' counſel offered to call the turncock himſelf, to diſprove 


the evidence of the other witneſs ; which the plaintiff objected 
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to without a releaſe; and none fuch being prepared, his ord{bip 
was of opinion that the turneock was an incompetent witneſs, 
as he came to diſprove his own neghgence, which if eftabliſhed 
by the verdi& would be the ground of an action againſt himſelf 
by his employers. And the jury having found for the plaintiff, 

Erftine moved to ſet aſide the verdict for the rejection of the 
witneis, contending firſt that he was not intereſted in the event 
of the ſuit, inaſmuch as the verdict could not be given in evi- 
dence in any action which the defendants might bring againſt 
him. And even admitting him to be intereſted, yet he was 
a witneſs from neceſſity, on the ſame ground that coachmen and 
ſailors are admitted to give evidence to diſprove their own ne- 
gligence in actions againſt their maſters and employers for da- 
mage done in their ſeveral occupations, or that on which a ſer- 
vant of a tradeſman is permitted to prove the delivery of goods. 
But 7 

Per Curiam. The laſt inſtance cited is an exception to the 
general rule ; ſuch a perſon is admitted to give evidence, merely 
from neceſſity. But the exception does not extend to the two 
other caſes mentioned of the coachman and the ſailor : the ver- 
dicts againſt the proprietors of thoſe may be reſpectively given 
in evidence in actions to be brought by them againſt their 
ſervants, as to the quantum of damages, though not as to the 
fact of the injury. So the verdict in this caſe may be given 
in evidence in an action by the -defendants againſt the witnefs ; 
and therefore he is an incompetent witneſs without a releaſe. 


Rule refuſed. 


Pop E againſt FosTER. 


HIS was an action for a malicious proſecution tried at 

the Sittings after laſt term before Lord Kenyon. The 
declaration after ſetting forth the record of the indictment, and 
the removal of it into the King's Bench by certiorari, proceeded 
thus; and the plaintiff further ſays that the ſaid indictment 
being ſo brought Cc, he did in due manner traverſe the ſaid 
« indictment ; and ſuch proceedings were thereupon had in the 
« ſaid court, Cc, that the ſaid traverſe afterwards, 0 uit, on the 


4 25th February 1791, at &c, duly came on to be tried c; 


and ſo proceeded to ſtate the acquittal Fc. The copy of the 
record of the indictment produced in evidence Rated the award of 
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the jury proceſs thus; If the Ch. Juftice ſhall come before that 1792. 
time (that is to ſay) oz Tugſday next after the end of the [ Eafter] 
term, &c, at Guildhall, fc, according to the form of the ſtatute Porn 
De to try c; at which time, to wit, in 15 days from the feaſt Frets. 
of Eafter aforeſaid, the Chief Juſtice before whom the ſaid jury 
came to try in form aforeſaid ſent here his record had before 
him in theſe words, that is to ſay ; afterwards, on the day and 
at the place laſt within mentioned before c, the defendant was 
acquitted c.“ Upon the production of this record Garrow for 
the defendant objected, that the plaintiff could not prove the 
| allegation of his acquittal but by record, and that this record 
proved it on a day different from that alleged in the declaration, 
and therefore the variance was fatal. To this it was anſwered 
by Erſtine that the day in the declaration mentioned being laid 9 
under a videlicet was unmaterial, and that he might ſhew the b 
true day by other evidence, which he offered to produce. But Fi 
Lord Kenyon was of opinion that he could not receive any other I 
evidence to contradict the record; and as by that the trial and 1 
acquittal appeared to be on a different day from the one declared = 
upon, he thought the variance was fatal, and non-ſuited the 
plaintiff. 
* Erſkine now moved to ſet aſide the non-ſuit upon the ſame 
ground ; which was refuſed by 
The Court; who ſaid that a party in ſtating the proceedings at 
niſi prius might allege that the trial was had on the firſt day of 
the Sittings, although in fact it was had on a ſabſequent day 
of the ſame Sittings, the whole Sittings being in law but one 
day, provided the record when produced would ſupport fuch an 
averment. But that here the day mentioned in the declaration 
waried from the day-in the record produced, and that not as 
being a different day merely of the ſame Sittings but of a differ- 
ent Sittings. And that this objeQion was equally fatal, though it 
were laid under a videlicet, the day being material. | 


Rule refuſed. 


The Kine ogain// The Inhabitants of Ess Ex. Wulf, 
| ay 2d. 


Fine having been impoſed by Lord Loughborough, when f gne be 
going the Home Circuit in the year- 1789, upon the impoſed on L. 
county of Efſex for neglecting to repair the county gaol, and that n C8; 


the juſtices at 


the ſeſſions 
think illegal, they may order the treaſurer to defray the 5 of litigating the queſtion out of the 
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1792. fine having been eſtreated in the Exchequer, the legality of 
—— it was there litigated by the direction of the county ma- 
The kings giſtrates, who in order to defray the expences of ſuch litiga- 
again 2 f | 

The Inhabi- tion made the following order at the quarter-ſeſſions; It 
rint-of is ordered by this Court that the further ſum of 1 50 J. be 
« advanced by the treaſurer of this county to V. Bullock,'eſq. 

&« clerk of the peace for the ſaid county, on account of the ex- 

« pences of defending the inhabitants of the ſaid county from the 

&« fine (a) impoſed on them by Lord Loughborough, ſubject to 

« the diſcuſſion of any right that the county have to diſpute the 

” payment of ſuch money.” This order having been removed 

by certzgrari into this court, and a rule having been obtained to 

ſhew cauſe why it ſhould not be quaſhed, 

| Bearcroft and Wood now ſhewed cauſe ; relying on the 12 

Geo. 2. c. 29. which after ſtating the difficulty of raiſing ſepa- 

rately the ſeveral county rates applicable to particular ſervices 

appointed by different acts of parliament therein enumerated, 

and amongſt others one of Will. z. for building and repairing 

county gaols, empowers the juſtices of the quarter ſeſſions to 

make one general rate or aſſeſſment; and by the 6th ſection 

! direQs the ſums to be paid into the hands of the county trea- 
4 furers, who are thereby commanded to pay it to ſuch perſons, 
« as the ſaid juſtices, at their reſpective general or quarter-ſeſ- 
s ſtons, or the greater part of them c, ſhall by their orders from 
time to time direct and appoint, for the uſes and purpoſes of the 
« /aid recited atts, and for any other uſes and purpoſes to which the pub. 
« lic flock of any county fc, is or ſhall be applicable by law.” 
| The latter part of the clauſe, they contended, ſhewed that the 
; i Legiſlature had other purpoſes in contemplation, to which the 
4 | county ſtock might be applied, beſides thoſe particularly enume- 
| rated in the recited acts: and that this was one of thoſe was 
| plainly to be inferred as well from the reaſon of the thing, and 
it | long uſage in ſimilar caſes, as from the fair inference of a ſub- 
1 ſequent ſtatute, the 14 Geo. 3. c. 59. As a fine when levied muſt 
be paid out of the county ſtock, and as caſes may ariſe in which 

it may be illegally levied, the expence of litigating the legality 

of the fine ought to be borne' by that ſtock which is to be pro- 

tected by it; otherwiſe the county muſt in all inſtances be 

obliged to ſubmit to the impoſition of a fine, however illegal. 
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And as the magiſtrates of the county have the diſpoſition of the 
public purſe, they are the moſt proper judges of the neceſſity or 
propriety of incurring ſuch expence in defence of the general 
antereſt. Again, magiſtrates have at all times exerciſed this kind 
of diſcretion over other objects than thoſe particularly provided 
For by ſtatute. They have often directed proſecutions for miſ- 
.demeanors at the public expence, although (ſtrictly ſpeaking) 
they are not authorized to make allowance for any other 
public proſecutions than felonies, Laſtly, by the 14 Geo. 3. 
c. 59. the management of county gaols is ſubmitted to the 
magiſtrates in quarter ſeſſions, who may iſſue ſuch orders as 
they think neceſſary for the purpoſes of the at; and it is there- 
by directed that the expences attending the execution of ſuch 
orders ſhall be defrayed out of the county rates. In this in- 
ſtance they act as truſtees for the county; and the expences of 
litigating a queſtion in which the county are directly intereſted 
ought to be borne, not by the individual magiſtrates, but, by 
the county at large. 

Erſkine and Bower, contra, ſaid that to ſupport this order it 
was not enough to ſhew that by the words of the 12 Geo. 2. the 
magiſtrates might appropriate the county ſtock to other pur- 
poſes than thoſe which were before ſpecifically enumerated, and 
to ſuch other as by law it is applicable,” for the queſtion ſtill 
remains whether this be ſuch a purpoſe as is there referred to: 
no authority has been cited to ſhew that it is; and not a ſingle 
inſtance has been mentioned of any attempt fimilar to the pre- 
ſent. Nor can it be contended that the words alluded to will 
.otherwiſe have no operation ; for the expences of proſecution for 
felonies are not before referred to in the act, which is ſufficient 
to ſatisfy thoſe words. The magiſtrates have no diſcretionary 
power over the county purſe ; they can only apply the public 
money to ſuch purpoſes as are ſpecifically provided for, or which 
are ſanctioned by long and undiſputed uſage. Unleſs this rule 
be ſtrictly adhered to, no other line can be drawn, and the de- 
parture from it may lead to the moſt dangerous abuſes. 

Lord Kenyon, Ch. J. If the conteſt in this caſe had been 
-whether the juſtices of the -county could arbitrarily impoſe 
taxes on the county, the only anſwer, that could have been 
given, would have been in the negative. But the queſtion 
here is where by any expreſs law, or by precedent and long 
uſage, that which has been done was not lawfully done: 


and if it be warranted by precedent and long uſage, and 


by 
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'by many analogous caſes in the law, the order may be 


ſupported, though there be no preciſe act of parliament to 
direct it. Long before the ſtatute alluded to, various duties 
were impoſed upon counties, one of which was the repair of 


bridges, and that was before any county rate was directed to be 
And whether theſe duties aroſe 


by the common law or were impoſed by any ſtatute, it was at 
the ſame time implied that thoſe, who imputed any neglect to a 

county, might do ſo without any foundation ; in which caſe the 
county muſt neceſſarily have had the power of defending them- 
ſelves. Trials of this kind have been frequently had, and even diſ- 


putes between two counties, which could not have been conducted 
without great expence; that expence has always been borne by 


the county, and taken out of the county ſtock ; and yet there is 
no act of parliament to enable the county to do ſo, but it is 
founded on long uſage and the neceſſity of the thing. I am 
not driven, nor will I ever reſort to, the maxim, communis error 
This is 
that which makes the common law: it is not to be found in 
the ſtatute- book, but in the text - books, which treat on it as the 
common law of the land. There is another claſs of caſes ana- 
logous to the preſent, the coſts of defending appeals againſt 
orders of removals. The ſtat. 43 Els. c. 2. , 1. gave power 
to the pariſh officers to raiſe a pariſh ſtock ; and when. a ſub- 
ſequent ſtatute, 13 V 14 Car. 2., raiſed the queſtions of ſet- 
tlements, it became neceſſary to have recourſe to ſome fund for 
defraying the expences of litigating them ; and thoſe expences 
have always been'paid by the pariſh officers out of the pariſh 
ſtock. The propoſition therefore on which I rely is this; that 


wherever a duty is impoſed on a county, and where coſts in- 


cidentally and neceſſarily ariſe in queſtioning the propriety of 
acts done to enforce that duty, the magiſtrates, who have the 
ſuperintendance over the county purſe, have neceſſarily a right 
to defray ſuch expences out of the county ſtock: 

ASHHURST, J. Where magiſtrates have acted bond fide for the 
intereſt of the county, over which they preſide, in oppoſing the 
levying of a fine, which (as they think) has been improperly im- 
poſed, they ought not in reaſon to be burthened individually with 
the expences attending it. - And if any authority can be found, 
either of the ſame kind, or by analogy to fimilar caſes, it ought 
Now the inſtance (mentioned by 
my Lond) of defending appeals ſeems ſtrong in point. The ſta- 
4 tute 
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tute of Elizabeth directs che overſeers to provide a ſtock for the 
relief of the poor of the pariſh, the putting out of pariſh appren- 
tices, and to do and execute all other things as well for the 
diſpoſing of the ſaid ſtock, as otherwiſe concerning the pre- 
miſes, as to them {hall ſeem convenient.” It might therefore be 
argued that the ſtock ſhould not be applied to any other pur- 
poſes than thoſe ſpecifically mentioned: but a ſabſequent ſtatute 
having directed the removal of paupers, and the expences of li- 
tigating the queſtions of ſettlement being a conſequence upon 
ſach removal, it has been the conſtant practice to allow theſe 
expences to be defrayed out of the parith ſtock ; the legality of 
which has never been diſputed. So, in this caſe, the act of 
parliament having directed a county ſtock to be raiſed, and to 
be applied to certain purpoſes therein mentioned, and to others 
to which the public ſtock of any county is applicable by law,” 
reaſon and analogous caſes warrant us in ſaying that the expences 
of litigating the legality of the fine impoſed upon the county 
_ ought to be defrayed out of the county ſtock. 
BorLER, J. Whether this caſe be conſidered on the principles 
; of the common law, on the authority of analogous caſes, or on 
the words of the ſtatute itſelf, I am of opinion that the order of 
ſeſſions may be ſupported. The caſe of bridges bears ſo ſtrong 
an analogy to the preſent, that on principle it is not to be 
diſtinguiſhed from it; and that, it is to be remembered, was a 
caſe well eſtabliſhed before the ſtatute 12 Geo. 2. Then, if at that 
time all the expences incurred in litigating queſtions between 


two counties ſhould be borne by the reſpective counties, and | 


paid out of their county ſtocks, let us ſee how the queſtion ſtands 
ſince that act. That ſtatute, after reciting two former acts 
reſpecting the repair of county bridges and highways, and 
other ſtatutes reſpecting gaols and other different objects, for 
each of which a ſeparate rate was to be raiſed, directs one general 
rate to be made for the purpoſes of thoſe acts and for other 
purpoſes to which by law it is applicable. Now if before that 
act the county were liable to pay the expences of litigating 
queſtions reſpecting the repairs of bridges and highways, it 
muſt ſtill continue liable, notwithſtanding the words of the act 
are confined merely to repairs : and if this be the true conſtruction 
of the ſtatute with regard to bridges and highways, we cannot 
put a narrower conſtruction on it as to county gaols. In my 


opinion the true conſtruction of this act is that the neceſſary ex- 


pences of every thing relating to the ſubjects therein mentioned 


muſt 
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muſt he borne by the county, and paid out of the county ſtock, 


If it were otherwiſe, the active magiſtrates of a county would # 


be put in a perilous ſituation, in a variety of caſes that might 
happen. For inſtance; the juſtices of the peace have under 
one of the acts (a) power to purchaſe land adjoining to county 
bridges: now if the words of the ſtatute be taken ſtrictly, they 
would be confined to the ſum contracted for with the ſeller ; 
but the purchaſe cannot be completed without ſome other contin- 
gent expences, taking an abſtract of the title, drawing the con- 
conveyance, tc, which muſt therefore neceſſarily be included 
in the act. To go a ſtep further; objections may be made to 
the title after the contract is entered into, and a ſuit may be 


inſtituted againſt the magiſtrates, who contracted, to compel 
them to carry the agreement into execution; it would be abſurd 


to ſay that thoſe who have contracted on behalf of the county 
ſhould not be defended at the expence of the county againſt ſuch 
a ſuit. It ſeems therefore that the neceſſary expences attending 
all thoſe ſubjects mentioned in the act muſt be paid out of the 
county ſtock ; and that is ſufficient for the determination of this 
But, even upon more general grounds, when a county 
is attacked, they ſhould have the power of defending themſelves, 
af unjuſtly attacked; and whether or not there be juſt grounds on 
which they may defend themſelves, it maſt, according to reaſon, 
the words of the ſtatute, and by neceſſary implication, be deter- 
mined by the juftices acting at the ſeſſions, in whoſe hands the 
diſtribution of the county rate is veſted. 
GROSE, J]. declared himſelf of the ſame opinion. 
Order of Scflions affirmed. 


{a) 1 2. c. 33. / 1. 


The KINO againſ The Inhabitants of SrorroL p. 


N an Tg" againſt an order, by which M. Shaw, his 

wife and eight children, were removed from. Stotfold to 
Chilvers, the order was quaſhed, ſuby ect to the opinion of this 
Court on the following caſe.  . 

NM. Shaw, the pauper, was born at Stotfold in 1 741; his father, 
who died about twenty years ſince, was then and continued to the 
time of his death a ſettled inhabitant of Chilvers Coton; and the 
pauper M. Shaw has acquired no ſettlement in his own right, 
except in the manner following. The pauper was removed in 

che 
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the year 1776, with his wife and five children, none of whom, 1792. 
nor any of the other children named in the preſent order, have 
gained any ſettlement in their own right, from Sandon in the Te - 
county of Hertford under an order of removal, in the uſual form, The lahabi- 
to Stotfold, The pariſh officers. of Sandon bon this order, and AE. 
the paupers, immediately to Szotfold, and there delivered them - 
with” the order to the pariſh officers of Sto/fold, by whom they 
were received; and againſt that order there was no appeal. 
The pauper with his family has ever ſince till the preſent re- 
moval occaſionally reſided in, and been relieved by, the pariſh 
of Stotfold. It was then proved on the part of the reſpondents 
(after hearing counſel for the appellants who objected to the 
evidence as inadmiſſible, but which objection was over-ruled by 
the Court) that the order of removal from Sandon to Stoffold, 
and the examination on which that order was founded, were in 
fact ſigned and taken by the two juſtices ſeparately, and not in 
the preſence of each other; and that one of the two juſtices, 
though a magiſtrate for the county of Hertford, took the ex- 
amination and figned the order at his own houſe ſituate in that 
part of the town of Royſton which lies in the county of Cambridge; 
Royſton being partly in the county of Cambridge and partly! in that 
of Herford. | 
Bearcroft and Chambre, in ſupport of the rule to quaſh the 
order of ſeſſions, admitted that an order of removal unappealed 
againſt is concluſive, if made by two juſtices acting within their 
juriſdiction, but contended that the order in 1776 was an abſo- 
lute nullity, being made by one juſtice only who had juriſdiction. 
The magiſtrate, who examined the pauper and ſigned the order in 
Cambridgeſhire, acted out of his juriſdiction. But a juſtice of the 
peace for one county cannot ad in another; his acts there have 
no greater force than thoſe of a perſon who is not a juſtice; 
for there he is not a magiſtrate. 15 Vin. Abr. 11 D. 2. Then if 
this order were a nullity when it was made, it never can become 
a valid inſtrument, but may be reſiſted whenever it is attempted 
to be enforced, though there were no appeal againſt it. Treſ- 
paſs may be brought for diſtraining for a poor rate, if the party 
be not an occupier, though the rate be good on the face of it, 
and it be neceſſary to impeach it by extrinſic evidence ; or he 
may replevy the goods diſtrained. Milward v. Coffin, 2 Bl. Rep. 
1330; and in that caſe the Court ſaid that the confirmation by 
che ſeſſions on appeal was alſo a nullity. This ſbews that it was 
Von. _ SR , 70. | not 
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abt only not neceſfiry to have appealed i in this caſe, but that 
had there been an appeal, the order was not capable of confir- 


T by 5p mation. In K. v. Fliſher and another (a), where the defen- 
Abe tali. dants appealed againſt an order appoititing them overſeers, on 


tatits of 
Sror roco. 


the ground that the perſons appointing them were not juſtices, 
Lord Mansfield ſaid ' There can be no appeal to the quarter- 
ſeſſions from the acts of perſons calling themſelves juſtices, 
and who are not ſo. If perſons exerciſe a juriſdiction, 
who are not entitled, the whole is a nullity, and the party 
aimed at need not pay any regard to it.” Again in R. v. 
Stoalcliffe (b) an order of removal to Afeot, a large village in 
Whichford pariſh, againſt which there was no appeal, was af- 
terwards held to be a nullity; and Lord Mansfield ſaid * As 
to che removal to Aſcot, it was no reaſon for an appeal. It was 
in, truth no removal at all: it was a mere nullity.” There 
the defect was not apparent on the order itſelf, but was ex- 
plained by extrinſic evidence. That caſe proves not only that 
an order, though good on the face of it, may be impeached 
by parol evidence which ſhews it to have been originally void, 
but alſo that the pariſh receiving the pauper under ſuch an 
order is not eſtopped to give that evidence. If arguments of 
convenience be urged on the other ſide, it may be obſerved 
that they have no reaſon to complain of any inconvenience, 
ſince the pariſh of Stotfold have for many years been maintain- 
ing the pauper and his family. whom they were not l to 
ſupport at all. 

Wilfon, Garrote, and Willis, tontrü. It is an univerſal Prin- 
ciple, from which it will be dangerous to depatt, that an order 
of removal unappealed againſt 1 is concluſive as to all the world. 


And the object of the Legiſlature, in giving an appeal againſt 


orders of removal, was to bring all theſe queſtions to a final de- 


termination ſoon after they aroſe. In this eaſe the pauper was 
not only received by $207fold pariſh under the former order, but 
occaſionally relieved there for 15 years. It is to be obſerved 
alſo that there is no objection to the order of the face of it: 
The jultices at the ſeſſions had Joriſdiction over it; and it ought 
Hot to be impeached } in this indirect manner after the He for 
appealing againſt i it 18 expired. It has been contended however 
that it was a mere nullity, and that Stozfold could not have ap- 
1 2 againſt i it: in anf wer to which it muſt be retrarked that 


„ cala. 137. 650 4b, 246. 6 
I | almoſt 


IN THE THIRTY-SECOND YEAR OF GEORGE UI. 
almoſt all the queſtions reſpecting the illegality of orders of 


retnoval have arifen on appeals ; -and many of them too in caſes 


where the defect was apparent on the order; R. v. Hareby (a), 
not ſaid to be made * on complaint ;” R. v. Weſton Rivers (3), 
not on the complaint © of the churchwardens;” R. v. Walton 
(c), not ſaid to be made by © two juſtices ;” R. v. Uplin (d). 
only juſtices of the county, not © juſtices of the peace ;” and R. 
v. Dobbyn (e), only juſtices in, not of or for, the county; and a 
 wariety of fimilar caſes might, if neceſſary, be produced. Theſe 
ſhew the univerſal opinion of We/infler-Hall upon this point; 
for if they were not the ſubject of an appeal, not only the re- 
| ſpective courts of quarter ſeſſions have exceeded their juriſdiction 
in entertaining the appeals, but this court has alſo ated 1 impro- 
perly in granting writs of certiorari to remove the proceedings in 
ſuch caſes; for if the original orders were nullities, and need 
not have been appealed againſt, it was nugatory to have them 
returned into this court for the purpoſe of quaſhing them, 
ſince whether quaſhed or not they could never be enforced. It 
ſeems then too much to ſuppoſe that the uniform practice in all 
che courts of ſeſſions from the reign of Charles the Second to the 
preſent time, ſanctioned even by the authority of this court, 
has been ill- founded in law: but that practice is warranted by 
the conſtruction of that clauſe in the act which gives an appeal 
{f) to the next ſeffions, and it has convenience and juſtice for 
its ſupport. It is highly convenient to the public that theſe 
queſtions ſhould be licigated ſoon after they ariſe ; and it is 
more juſt that the parties, who antend to object to an order of 
removal on ſome other ground than the real merits of the caſe, 
"ſhould be compelled to make that objection early than be per- 
mitted to walt till all evidence is loſt, on which another order, 
grounded on the merits, may be made. There is alſo another 


reaſon why the evidence offered ſhould not have been admitted, 


| becauſe the parties to be affected by it could not be prepared to 
repel it. As to R. v. Swaldhfſe; the village, to which the 
order of removal was directed, was not a pariſh, and did not 
maintain its own poor; there was therefore no one to appeal. 
But in R. v. Kirkby Stephen (g), it was held that an order, 
though made to the pariſh, inſtead of the townſhip which 


(a) Aud- 367. | (e) Salk. 474. 
(65) Salk. 492. : (f) 13 & 14 Car, e. c. 5... 
() 5 Med. 322. * ( g) Bott. 209. 


(4) Caf. of S. 27. 
| 4 | there 


maintained it's own poor, was concluſive on the latter, though 
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1792. there were no appeal. The caſe of Milward v. Cafin (a) cannot 
— indeed be reconciled with the other caſes : but it is to be ob- 
| The Kixe * ſerved that De Grey, Ch. J. was abſent when it was decided; 
| Tü usb. and in a ſubſequent caſe at ni prius Buller, J. ruled different- 
| er 1 ly; Kettle.and Another v. Walton(b). That was treſpaſs for taking 
| a a diſtreſs for a poor rate; the queſtion was whether the two 
| plaintiffs were joint chien and Buller, J. ſaid, that it was 
| | a proper queſtion to be tried at the ſeſſions, and could not be 
"el gone into in that action. Now if only one occupied, the other 
was not an occupier at all. In R. v. Salirem (c), on an appeal 

; againſt a pariſh indenture of apprenticeſhip, one objection here 
$14 was that the Seſſions had refuſed to receive evidence to ſhew 
of that at the time of ſigning the indenture the name of only one 
; juſtice was put to it; to this it was anſwered that the appellant 

ſhould have e before he ſigned the counterpart, and that 
his having executed it ſhould operate as an eſtoppel to bis after- 
wards impeaching it; and of this opinion were the Court. So 
in this caſe the pariſh of Szatfold, by receiving the pauper under 
the order, are eſtopped to impeach it now: if they had intended 
to diſpute its validity, they ſhould have appealed againſt it to 
the next ſeſſions. | 

The Court took time to conſider of this as and now the 
counſel moving for the opinion of the Court, 

Lord KENYON, Ch. J. ſaid that he was not then 1 to 
ſtate from his papers the reaſons at length upon which their 
judgment was founded, but that he had thoroughly and atten- 
tively conſidered the queſtion, and that the reſult of his deli- 
berations and of the reſt of the Court was that the former order 

was only woidable, not abſolutely void; and therefore that it 
was neceſſary for the pariſh, who wiſhed to avoid it, to have ap- 
pealed againſt it in the regular courſe of proceedings. That it 
would be extremely inconvenient to permit a pariſh to ſet aſide 
an order of removal at any diſtance of time, which had been 
acquieſced under for years without any diſpute. And that a 
diſtinction had always prevailed between void and voidable in- 
ſtruments; a- ſtrong inſtance of which was that bn the con- 
{ſtruction of the. ftat. Weftminfler 2. c. 1.3 which, though it 
enaQs that all fines contrary to that act ſhall be ip/o jure null, has 
been held to mean only voidable by ſome legal proceeding. | 
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(a) 2 Bl. Rep. 1330. 7 9 Eaft. 24 Geo. 3. B. E. 
(5) Huntingdon Spring Aſſizes, 1780. 2 
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_ "Grosx, J. alſo added, that in a caſe in Strange (a) it was held 
that the ſeſſions © have power to look into the juriſdiction of 
the juſtices” removing. | 7 

Per Curiam. Order of ſeſſions, quaſhing the original order, 
confirmed, | 


(a) Albrighton and Shipton, 1 Str. zoo. 


Dos on the ſeveral Demiſes of Tuzxner and Wiſe, 
and WAR D, again} KETr. 


HIS was a ſpecial caſe reſerved at the trial of an eject- 
ment, brought to recover an eſtate in Suffolk. N. Goddard, 

by will dated 17th November 1758, deviſed to her grand-daugh- 
ter El:zabeth Fold/ſom and the heirs of her body lawfully to be 
begotten, and for default of ſuch iſſue to E. the wife of J. Ward 
for life, and after her deceaſe to the three eldeſt children of 
E. Ward, or ſuch of them as ſhould be living at the time of her 
deceaſe, and to their heirs, as tenants in common, with this 
proviſo ; © if any of the ſaid deviſees, to whom an eſtate tail in 
the ſaid reſpective premiſes is hereinbefore limited, ſhall at any 
time levy a fine, or ſuffer a common recovery, of the ſame, in 
order to enable him, her, or them, to ſell, mortgage, or other- 
wiſe diſpoſe thereof, or to bar the faid intail, then I do order, 
direct, and give full power and authority to the perſon or per- 
ſons who ſhall be next entitled to enter &c.” After the making 
of the will E. Foldſom married J. Kelt, and in December 1760, 
in the life-time of the deviſor, died, leaving a ſon, the preſent 
defendant. The deviſor knew of the birth of the defendant, 
and of the death of his mother, immediately after thoſe events 
happened. In October 1762 the deviſor made a codicil to his 
will, atteſted by three witneſles, in which he recited that in his 
will he had appointed one S. G. one of his executors, which he 
"wiſhed to revoke, and then he appointed NM. G. in his ſtead; 
and after giving the new executor a ſmall legacy, he concluded 
thus; © And I do hereby declare that my ſaid will in writing, 
bearing date, Cc, and this codicil, which I will ſhall be added 
to and deemed part thereof, do contain my laſt will and teſta- 
ment.” In O#ober 1763 the deviſor died; ſince which time the 
defendant has been in poſſeſſion. E. Ward died in Auguſt 1782, 
in the life-time of her huſband J. Ward, leaving two children, 


Vor. IV. 7P T. Ward; 
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The King 
againſt 
The Inhabi- 
tants of 
STOTFOLD. 


Friday, 
May 4th. 


A. deviſed ts 
B. and the 
heirs of her 
body, and for 
default of 
ſuch iſſue, 
then over ; 
B. died in the 
life-time of 
A., and then 
A. by. a co- 
dicil confirm- 
ed his will; 
held that the 
heir of B. 
took nothing, 
though 1t 
appeared 
that 4. knew 
of the death 
of B. and of 
the birth of 
her ſon, be- 
fore he made 
the codicil. 


M. the wife of J. Turner, one of the leſſors of the plaintiff, and 
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| Ward; who were two of the three eldeſt children of E. Ward 


at the time of making the will, and at the time of the deviſor's 
death; the other children of E. Ward having died before her. 


J. Ward died in Oclober 1783, leaving T. M. Ward, the other 
leſſor of the plaintiff, his eldeſt ſon and heir at law. 


Wilſon, for the plaintiff, contended that the deviſe to E. Fold- 


ſom and the heirs of her body became void by the death of 


Elizabeth in the deviſor's life-time ; and that nothing paſſed by 


che codicil to her children. With regard to the will itſelf ; it 


was finally ſettled in Zodg fon v. Ambroſe (a), and Warner v. White 
(b), (where a contrary dictum of Popham, J. in Fuller v. Fuller, 
Cro. Fac. 423. was over-ruled) that ſuch. a deviſe is void in the 
event that has happened ; that the words © heirs of the body” 
are merely a deſcription - of the intereſt given to the anceſtor ; 

and that © in default of ſuch iſſue” mean only the determination 
of the eſtate tail. Neither does the codicil vary this caſe in 
favor of the defendant. On the face of it there is nothing par- 
ticularly applicable to this deviſe. The general object of it was 


to change an executor, It is true that it appears by the caſe 


that the deviſor, when he made the codicil, knew or the death 
of E. Foldſom : but that operates in favor of the plaintiff; be- 
cauſe, if the deviſor had intended to give any eſtate to E. Fold- 
ſom's children, he would have made ſuch a deviſe in expreſs 
terms. It was ſaid in Hodgſon v. Ambroſe that where a deviſor 
uſes technical words, they muſt be underſtood in their legal 
ſenſe, unleſs other words be alſo uſed to ſhew that he uſed them 
in a different one. But here are no other words to ſhew that 
the deviſor uſed the words © heirs of the body” in a different 
ſenſe from that which the law gives to them. Now the only 
effect of the codicil is that it operates as a re-publication of the 
will : then reading this will as if made at the time of the codicil, 

it is a deviſe to E. Foldſom and the heirs of her body; and there 
being no ſuch perſon in rerum naturd as E. Folſom, the deviſe is 
abſclutely void. Breit v. Rigden. Plowd, 345. 2d. reſolution ; 
and Gooaright v. Wright, 1 Str. 25.; and 1 P. Wms. 397. laſt 
reſolution. The caſe of Stead v. Berrier (c) ſeems deciſive of 
this caſe. R. B., having a ſon * who alſo had a ſon R., de- 
viſed to R. his ſon and his heirs; R. (the ſon) died in the devidens 8 
life-time; and the deviſor afterwards by a codicil deviſed part 


of the lands, before given to R. his ſon, to a ſtranger, and de- 


(#) Douyl. 337. 3d. edition. (e) Sir T. Jen. 135. Sir J. Raym. 498. 
(5) Ib. 344. . - + & 3 Bro. Ch. Ca. 1 Mod. 267. 2 Med. 313- 2 Lev. 243- 


219. 4 | | Poll. 546, and 1 Your, 342. | 
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red that che codicil ſhould be made part of his will; he re- 1794, 
publiſhed his will, and at the ſame time, animo tefand, by words,. 
without writing, declared chat his grandſon . ſhould take and 1 
have © as his father capere & habere potuiſſet.“ It was held by vr 
this Court, on a writ of error from the Common Plcas, that the 1 
grandſon could not take either under the will, or the codicil, or 
both together; that, though (according to Beckford v. Parnecott, 
Cro. Elis. 493.) a Tepublication of a will will paſs lands pur- 
chaſed after making the will, if the words of the will be apt 
and proper to paſs them, yet that, in the caſe at bar, it could 
not have the effect of giving the lands to the grandſon, they 
being deviſed by the will to his ſon and his heirs, and that ſon 
dying in the deviſor's life-time. 
Joddrell, for the defendant, argued that, though the deviſe to 
E. Folaſom herſelf was void in the event that had happened, the 
children of E. Folaſom were entitled under the codicil. This is 
diſtinguiſhable from Goodright v. Wright and the other caſes 
cited; becauſe here it was the deviſor's intention that E. Fold- 
ſom, the deviſee, ſhould not bar the entail. It is ſtated in the 
caſe that the deviſor knew of the death of E. Fold/om ; and there- 
fore, taking the codicil as a republication of the will, it ſtands 
thus; a deviſe to the heirs of the body of E. Folſom, (E. F. 
herſelf being dead ;) then thoſe heirs may take. | 
Lord Kenyon, Ch. J. Nothing can be better eſtabliſhed 
than that if there be a deviſe to 4. and his heirs, or to the heirs 
of his body, or to A. in tail, and A. die in the life-time of the 
deviſor, the deviſe i 1s void. 11 has been thus ſettled in all the 
caſes, from Brett v. Rigden to Ambroſe v. Hodg fon, and Warner 
v. White; and indeed the caſe of Ambrgſe v. Hodg ſon was carried 
up to the Houſe of Lords not on account of doubts entertained 
by any lawyers concerning the determination of this Court, or 
of the Court of Chancery, but merely to ſatisfy the anxiety of 
the parties themſelves. Now, in this. caſe, conſider what was 
the intention of the deviſor? He deviſed to E. Fold/om and the 
heirs of her body. She therefore muſt have taken as a pur- 
chaſer, and would in the event of her ſurviving the deviſor 
have had the power of ſuffering a recovery, and her children 
muſt have taken by deſcent ; whereas this is an attempt, on the 
part of the defendant, .to make them take as purchaſers, which 
would alter the courſe of deſcent. Then it has been argued 
tthat this differs from the former caſes cited, on account of the 
Proviſo which was inſerted in the will to prevent the tenants in 
tall 
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tail ſuffering a recovery : But that was an impotent attempt by 
the deviſor ; for it is not permitted to a party to give an eſtate 
to another, 400 deprive that other of the legal conſequences an- 
nexed to it. With regard to the codicil; it would operate as a 
republication of the will for many purpoſes, ſuch as that of 
paſſing lands purchaſed after making the will, but not ſo as to 
alter the will. Now ſuppoſing the deviſor had by his will given 
an eſtate in tail to E. Fold/om, and had after E. Folaſom's death re- 
publiſhed 1 it by a codicil, that would not have altered the mean- 
ing of the words in the will ; and the words here uſed are equi- 
valent to thoſe, If this codicil ware ſufficient to paſs the eſtate 
to the repreſentatives of E. Folaſom, there never would be a 
lapſed legacy when there was a republication of the will, but 
it would always go in favor of the executors of the legatee de- 
ceaſed. 

 ASHHURST, J. of the ſame opinion. 

BvLLER, J. It is admitted that a republication can have no 


other effect than to let the will ſtand as if it were made at that 
time. Then if this will be read as dated at the time of the. 


codicil, it purports to convey an eſtate tail to a dead perſon, 
which is a void deviſe ; for nothing is given by the will to the 
heirs of E. Folaſom, dut to E. Foldſom herſelf. Then conſider 


the effect of the circumſtance ſtated in the caſe, that the deviſor 


knew of the death of his grand-daughter when he made his 
codicil. Suppobng in the firſt place that he had not known of it, 
the deviſe would have been void ; therefore the mere circum- 

ſtance of her beitig dead would not aloks vary the caſe. Neither 
can it be material that he did know of it; becauſe if that were 


to make any difference, it would be fois that ſomething, not 


apparent on the face of the will, ſhould vary the conſtruction 
of that which appeared on the will itſelf (2). | 

'Gross, J. It i is unneceſſary to add to what has been already 
ſaid by the Court; 3 and I will only refer to the words of Lord 
Ch. J. Parker, in Goodright v. Wright ; where after ſtating the 
caſe and the judgment on the principal point, he ſays (5) © And 
thus has the law been long clearly ſettled as to this point, ever 
ſince Bret and Rizden's caſe. But on this occafion I have been 
the larger in delivering the judgment of the Court ; becauſe of 
ſome late endeayours to invalidate this rule, which, by the way, 


(=) In Stead v. aim Sir T. — or by averment; as 5 Co. 68.  Caenye's 
aid «« conſtrutions of wills ought to be caſe. E | | 
collected out of the words, und not dehors, } () 1. in. 399. 
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may make it proper to obſerve, that the altering ſettled rules 
concerning property is the moſt dangerous way of removing 


land-marks.” ? | 
 Poſtea to the Plaintiff 


Ros on the Demiſe of CRISTOr HER Janes 
againſt D. Avis and Mary his Wife, Aa chi- 
Bald Hay and ELIZZABETEH his Wife, and 
Joux Bazxszr and ANN his Wife. 


N che trial of this ejectment at the laſt ſummer aſſizes at 


the opinion of this Court. The material facts in this caſe were 
theſe ; J. Beech, being ſeiſed in fee of the premiſes in queſtion, 
deviſed to his wife for life, and after her deceaſe © to be equally 
divided between his four children, Henry, Jobn, Elizabeth, and 
Sarah, and to each of them and their heirs for ever, ſhare and 
| ſhare alike J and in caſe they ſhould be minded and agree among 
themſelves to ſell the ſaid eſtate, then every one of his faid 
children ſhould . have their equal ſhares of monies from thence 
ariſing : but if they conſented and agreed to keep the eftate 
whole together, then and in ſuch caſe all the rents, iſſues, and 
profits, thereof from time to time, as they ſhould become due 
.and payable, ſhould be equally paid and divided between his 
Four children, and to the ſeveral and reſpective heirs of them 
| on. their bodhes lawfully begotten, ſhare and ſhare alike.” 

Ann James, who was the only ſurviving child and heireſs of 
Henry. Beech, the eldeſt ſon of F. Beech, the deviſor, and was in 
Poſſeſſion of the fourth of the eſtate which her father had, and 
who ſurvived her huſband, by- will dated gth of February 178 tn 
After reciting that ſhe was intitled to one undivided fourth part 
of a freehold eſtate at North Mimms in the. county of Hertford, 
.{the eſtate deviſed by her grandfather J. Beech) deviſed her ſaid 
"undivided fourth part, ſhare, or intereſt, of and in the faid free- 
_ hold farm ec. unto M. Pearſon, and his heirs and aſſigns, 
upon truſt, (during her mother's life) to pay the rents in thirc 

% her mother, and her two daughters Elizabeth ames {lince 
married to 4, Hay), and Aun Barber, or their. al ans; from 


Hertford, before Gould, J. a ſpecial caſe was reſerved for 
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Dor 
dem. Tux - 
N ER 
againſt 
KETT. 


Friday, 


May 4th. 


Under a de- 
viſe to A. 
and B. and 
their heirs ; 
and in caſe 
they agreed 
to ſell the 
eſtate that 
they ſhould 
have their 
equal ſhares 
of the money 
ariſing there- 
from, but if 
they agreed 
to keep the 
eſtate whole 
together, 
then that the 
rents ſhould 
be equally 
paid and di- 
vided be- 
tween them, 
and to the 
ſeveral and 
reſpective 
heirs of tueir 
bodies, 

A. and B. 
took only 
eſtates tail. 
A. being 
ſeiſed in fee- 
tail of an 
undivided 
one-fourth 
part of an 
eſtate, and 
entitled to 
the reverſion 
in fee of an- 
other one- 
fourth, ex- 
pectant on 
the determi- 
nation of an 


eſtate tail, recited that; ſhe, was, entitled to the firſt, and Ai! it to B. C.3 in fee; and then directed 


all the reſidue and remainder of her 


Held that the reverſion did not paſs by theſe general 3 1 Pg 
Vor. IV. . 2 eee 
gos: . ee, 


Hebe 


eſtate, and effects to be ſold as ſoon as might be after her death, and 
her funeral expences to be paid therevut, and the rot (if any) to be divided between ans and E.“ 


. LIES 2 
. 
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1792. and after her mother's death, in truſt, to receive the rents Se, 
and to pay and apply. the ſame in equal proportions unto and 
Ros between her ſon Chriſtopher Fames, and her ſaid two daughters 
ag during their joint lives, and upon the deceaſe of either of her 
ſaid children to pay and apply the rents Y, unto and between 
the ſurvivors; and from and after the deceaſe of any two of 
her ſaid children, then ſhe deviſed all her ſaid eſtate, right, and 
intereſt, unto the ſurvivors of them, her ſaid ſon and daughters, 
his or her heirs or aſſigns, freed and diſcharged of and from the 
aforeſaid truſt; then followed this clauſe “ and all the reſt, 
4 reſidue and pans of my eſtate and effes, I direct to be 
ſold and diſpoſed of as ſoon as may be after my deceaſe, and 
thereout the expences of my funeral to be paid; and if there 
0 ſhall remain any overplus, the ſame to be equally divided between 
my ſaid two daughters,” The truſtee mentioned in this will 
claims to hold the ſaid fourth part of the eſtate ſo deviſed to him 
under the ove truſts. Elizabeth Beech died without iſſue in 
November 1786, and deviſed the fourth part of the eſtate which 
A... ſhe took under her father's will to her ſiſter Sarah. In July 1790 
Sarah alſo died, and deviſed her fourth, as well as the fourth 
| which her fiſter deviſed to her, to her niece Maury, the wife of 
Daniel Avis. Mary Avis was the only ſurviving child of John 
Beech, the ſecond ſon of the firſt deviſor, and derived title under 
her father and elder brother and ſiſters to the fourth originally 
deviſed to her father, and was alſo poſſeſſed of the two-fourths 
under her aunt Sarah's will, The perſons entitled to the four 
parts of the eſtate deviſed by the common anceſtor J. Beech 
never ſuffered a recovery or levied a fine of their reſpective 
ſhares. Chriſtopher Fames, the leſſor of the plaintiff, was the 
only ſon and heir of Ann Famer, the daughter and heireſs of 
Henry, the eldeſt ſon of F. Beech, the firſt deviſor. The de- 
fendants were the above named D. Avis and Mary his wife, 
Elizabeth Hay, and Ann Barber, the daughters and deviſces of 
Ann James, and their two huſbands, 

Two queſtions were made ; the firſt was whether the four 
children of J. Beech, the firſt AE took eſtates in fee or in 
tail mes N his will. It was argued for the defendants that they 

| | a fee under the words of his will, which gave them a 
A: Fong | of ſelling. The other queſtion was whether the general 
words at tlie end of Ann Fames's will paſſed a reverſion in two 

other of the undivided ſhares, which ſhe never had in poſ⸗- 
ſeſſion, and which would only deſcend to her, on the death 
| | e apt dh, er e d LC 
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of her aunts E/zzab?th and Sarah, in the event of the four children 
of J. Beech taking eſtates tail ; for, if they took a fee, thoſe 
two fourths were deviſed away Hades her. 


The Court ſaid, on the firſt point, that the children of F. Beech 


(the common anceſtor) took only eſtates tail in the reſpective 
fourths; for though it was given to them and their heirs, and 
they had alſo a power of ſelling the eſtate, by the former part 
of the deviſe, yet the ſubſequent words “to the ſeveral and 
reſpective heirs of them on their bodies lawfully begotten” re- 
ſtrained the operation of the former words, and reduced the 
eſtate deviſed to an eſtate tail. 

With regard to the other point, they thought that the 
two other undivided furth ſhares did not paſs under the 
general words of the wijFof Ann Fames. For, although thoſe 


general words are ſufficiettt to paſs a fee, in order to anſwer 


the purpoſes of a will, yet in this caſe they ſaid that it was 
manifeſt that this remainder was not in the contemplation of the 


teſtatrix when ſhe made her will ;. it being only a reverſion ex- P71 ee, 
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Roe 
dem. James 


againſt 
Avis. 


pectant on the determination of an eſtate tail which her aunts A 
might have barred; and the teſtatrix having, by the former 2 be- 
a.. 


part of her will, diſpoſed of all the freehold eſtate, to which ſhe 


ſuppoſed herſelf entitled. They obſerved that it was clear, from 


the purpoſe to which a part of the produce of what ſhe direct- 


funeral expences, that ſhe only meant to diſpoſe of ſomething 
which could be ſold immediately; and that this reverſion might 
never have deſcended to her heirs. 
Per Curiam, Poſtea to the plaintiff (a). 
Garrow for the plaintiff. Con/te for the defendants. 


ed to be ſold was to be applied, namely, the paying of nd] 


(za) So that the leſſor of the plaintiff re- ſourths, originally deviſed to Elizabeth and 


covered three fourths; one fourth, which de- 
ſcended from Henry (the firſt ſon of J. Beech 
the common anceſtor) to his mother, Anz 
James, and from her to him; and the two- 


d 


Sarah, the daughters of J. Beech, which de- 


ſcended on their reſpective deaths to the 


leſſor of the plaintiff, as the heir at law of 
the above named Henry Beech. 
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Saturday, 
May 5 th. 


A charter of 
. z., grant- 
ed to the 
town of Li- 
wer pool, di- 
rects that the 
common 
council- men 
jhall be elec- 
ted in ſuch 
manner as 
was uſed be- 
fore a former 
charter of 
Car. 2. De- 
tendant, to a 
quo warrants 
information 
for exerciſing 
the office of 
common 
council-man, 
pleaded that 


before the 


charter of 
Car. 2. the 
mayor bail- 
iffs and bur- 
geſſes uſed 
to elect (ex- 
cept at thoſe 
times when 


there was 


any bye- law 
to regulate 
the mode of 
eleCtion;) 
The Court 
held the plea 
to be bad; 
becauſe it 


did not ſhew - 


what was the 
uſage in fact 
be tore the 


- charter of 


Car. 2. 
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The KING againſt Josxrn Biach. 


O a quo warrunto information for exerciſing the office of 

a common council-man of Liverpool, the defendant plead- 
ed that the town or borough of Liverpool is and for divers, to 
wit, 400 years laſt, has been an ancient town or borough ; that 
the burgeſſes c have been during all that time and now are 
a body corporate &:c, by the name of the mayor, bailiffs, and 
burgeſſes of Liverpool; and that king Charles the rft. on the 
4th of July, in the ſecond year of his 'reign, granted them 
a charter, by which, inter alia, they had the power of making 
bye-laws. That king William zd. in the 7th year of his reign, 
granted them anther charter, which after reciting and confirming 
the charter of Charles iſt, and alfo reciting "that another charter, 
29 Car. 2. had been obtained which had created differences and 
doubts concerning the franchiſes of the [borough and the 
election of certain offices, We, granted that there ſhould be 
a common council of 'forty-6ne, ' to be elected as ' follows ; 
« that whenſoever it ſhould happen that any mayor, recor- 
der, common clerk, or any of the bailiffs or of the common 
council of the ſaid town for the time being ſhould die, or from 
his or their office or offices be removed, or depart, or refuſe to 
ſtand, chat then and in every ſuch eaſe another fit perſon or 
other fit perſons from time to time to and into the office or 
offices of him or them ſo removed, or dying, or refuſing to ſtand, 
{ſhould be elected ſworn and appointed by ſuch perſons, in fuch 
manner, time, and form, as in that particular had been uſed 
and accuſtomed before the making of a certain charter of 
(Car. 2.;) and the office or offices, place or places, to which he 


or they ſhould be ſo elected and ſworn, he or they ſhould exer- 


ciſe for ſuch time, and ſhould be thence removed in ſuch man- 
ner, as in like caſes in this particular had teen uſed and accuſ- 
tomed before the ſaid charter, c.“ That before and at the time 
of granting the charter of Charles the Firſt, (and from thence 
till the making of the charter of the 29 Car. 2.) there exiſted 
within the ſaid town a certain ſelect body of the burgeſſes, 
who were called the common council &c; and that during 
all that time whenever the place or office of a common coun- 
cil-man of the borough happened to be vacant, another fit 
perſon was uſed and accuſtomed to be elected and appoint- 
ed into the faid place or office from the burgeſſes or freemen 
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of the faid borough for the time being by the mayor bailiffs 


and burgeſſes of the ſaid borough for the time being (except 
at ſuch times when ſuch election hath been otherwiſe regulated, 
directed, and appointed by any bye-law in that behalf made 
and then in force;) and that during all the time laſt aforeſaid, 
and before the charter, of Car. 2., there were divers times when 
no bye-law of the ſaid borough in anywiſe regulating, directing, 


or ordering, the election of a common council-man exiſted, or 


was in force. The defendant then pleaded an election into the 
office of a common council-man, on a vacancy in November 
1791, by the mayor bailifts and burgeſles; averring that at 
the time of his election there was no bye-law regulating or di- 
redting the election of common council- men in exiſtence. 

To this plea there was a demurrer. 


Wood, in ſupport of the demurrer, contended that the plea was 


bad, becauſe the defendant had not alleged poſitively in what 
manner the election of a common council-man was made be- 
fore the charter of Car. 2.; for he had introduced in the uſage an 
exception, which is as large as the uſage itſelf, and deſtroys it. 
The charter of Will. 3. refers to an »/age in fact: how that 
uſage originated, whether in a bye-law or otherwiſe, is imma- 
terial. The charter by referring to and adopting it has given it 
the ſame force as if it were therein incorporated. But, it not 
being ſtated in the charter what the old uſage was, the defen- 
dant ſhould have averred in poſitive terms what he conceived 


that uſage to have been, on which he intended to rely; inſtead 
of which he has only ſtated that before the charter of Car 2. the 


common council-men were choſen by the mayor bailiffs and 


burgeſſes at large, except when they were elected in ſome other 
manner: this mode of pleading therefore is altogether incon- 
cluſive, and bad. 

Gibbs, contra. The charter of JV. 3. refers to the right of 
election, as it exiſted before the charter of Car. 2; and what- 
ever that right was, it was adopted by the charter of W. 3. Ac- 
cording to the argument of the other fide, that this latter charter 
related merely to the uſage in fact before the charter of Car. 2., 
it would follow that the mode of election might be governed 
by the laſt election which had in fact taken place immediately 
preceding that charter, although directly contrary to the uſage 

which had prevailed for ages before. Suppoſe the laſt election 
before the charter of W. 3. had been made by a ſelect body 
under a bye-law, which bye-law had been made between that 
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The Kine 
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and the election immediately preceding it, when che corpora- 
tion at large had elected, it could never have been intended 


that ſuch a mode of election was to be adopted by the charter of 


W. z., becauſe it ſays that the common council-men {hall be 
elected by ſuch perſons, and in ſuch manner &c, as had been 
uſed and accuſtomed before the charter of Car. 2.; and it can- 


not be contended that ſuch an inſtance as that would amount to 


an uſage. 

Lord Kenyon, Ch. J. Suppoſe an uſage had prevailed for 
two centuries before the charter of Charles the Second, for a ſe- 
le& body to make the election under a bye-law, evidence of that 
would be excluded by this mode of pleading ; for the jury could 
not enquire how long ſuch an uſage had prevailed, if it origi- 
nated under a bye-law. 

BULLER, J. The defendant ſhould have ſhewn preciſely in his 
plea what was the uſage in fact before the charter of Charles the 
Second that the other party might know on what fact to go down 
to trial. He has only ſtated that before that charter the uſage was 


for the mayor bailiffs and burgeſles to elect, except at thoſe times 


when there was a bye-law in force to vary the mode of election: 


but he has not ſaid in his plea WREeher or not there exiſted at 


Monday, 
May 7th. 


A bill of 
Middlejex 
may be re- 


turnable the 


ſame day that 
at is ſued 
out, 


that time any bye-law. 
-Grosx, J. The charter of Vill. z. refers to the uſage in fact 


before the charter of Charles the Second, However it may have 


originated. 
Gibbs then aſked leave to amend the Ry ; which the Court 
faid might be done under the authority of a cafe from Yar- 
mouth (a). 
(a) Vid. R. v. Blackford, 4 Burr. 2147. 


OxLaDE againſt DaviDsoN. 


HE bill of Mzddleſex in this caſe was ſued out on the 

13th of February laſt, returnable on the ſame day; for 

which reaſon a rule was obtained calling on the plaintiff to ſhew 
cauſe why the writ and the ſubſequent proceedings ſhould nor 
be ſet aſide, on the authority of Green v. Rivet (a), where it was 
ſaid that a bill of Middleſex could not be returnable the fame day 


that it Was ſued out. 
(s) 2 Ld. R 77% 
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On ſhewing cauſe againſt this rule it was ſaid that whatever 1 792. 
might have been the practice formerly, it was in every day's YYY 


experience now to ſue out writs, returnable as the preſent is; and "Rong 
hat the Court had repeatedly refuſed to ſet aſide fuch writs. Davipiow. 


Per Curiam. The practice is as has been ſtated by the plain- 
tift's counſel. But, as the defendant was miſled by the caſe in 


Tord Raymond, they | 
Diſcharged the rule without coſts. 


ALEXANDER agam/} Macau and Another. 2 
| ay 7th. 


HIS was an action upon the caſe againſt the defen- La an aftion 
. | ; againſt the 
dants, as ſheriffs, for an eſcape. The declaration ſlated therif for the 


that the plaintiff had a good cauſe of action againſt his creditor, CES 

that he ſued out a lalitat againſt him, that he was arreſted by << pro- 
| | | ceſs, the 

the defendants c; and that the defendants ſuffered him to plaintif was 


nonſuited, 


eſcape Fc. At the trial before Lord Kenyon the plaintiff WAS becauſe he 4 
nonſuited, becauſed he could not prove any debt GE the Gould not I 


prove any 


prifoner who had eſcaped. debragainft | | 
Shepherd moved on a former day for a rule to ſhew cauſe why IE 1 


the non-ſuit ſhould not be ſet afide, on the ground that, at all 
events, the plaintiff was entitled to nominal damages. Cauſe 


was now ſhewn by q 
| Erſkine and Wigley ; who relied on the caſe of Bee © | 
| 


Cleyton (a) as deciding the preſent. 
The Court were clear'y of opinion, on the authority of the caſe 


cited, that the non-ſuit was right. 


Rule diſcharged. 1 

(a) 2 Lev. 85. I 

1 

GOoRDON againſt AusTIN and Others, Menitay, x 

| May, 7th. Þ 

HIS was an action on a promiſſory note made by the In an action 1 
| againſt three 1 

0 


firm of Auſtin Strobell and Shirtlif, who were declared on a pro- 
againſt by the names of William Auſtin, Robert Strobell and William miſlory note, 


two of whom 


Shuthf; the two laſt of whom were ſtated to be outlawed. The are ftated to 


defendant Auſtin pleaded non afſumpſit. At the trial before Lord 2 


Kenyon at Guildhall, the note was given in evidence ſigned by take T 
tage of the 


the name of the firm in the manner firſt mentioned; and it was mninomer of 
proved that the partnerſhip conſiſted of the preſent defendant bis compani- 


ons upon the 


| . WM. Daniel Strebell, and William Shirt; whereupon general iflue, 


on the ground 


of a variance between the contract declared upon and that n i 
1 | it | 
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a abatement: 


CASES IN EASTER TERM . 


it was contended thar the plaintiff ought to be non-ſuited on the 
ground of a variance between the contract decNired upon and 
that proved ; it appearing to be between different 'perſons. The 
cauſe however. was ſuffered to proceed, and a verdict was taken 


for the plaintiff To ſet aſide which 


Ruſſel obtained a rule if on a former day on the ſame ground 


| that he had maintained at the trial, and the caſe of Shovel v. 
Evance (a) was cited. 


Erſkine now ſhewed caufe ; inſiſting that the defendant Auſtin, 
who was properly deſcribed in the declaration, could not take 
advantage of this variance with reſpec to the names of the other 
parties upon the plea of the general iſſue. Such an objection 
can only be pleaded in abatement by the parties miſnamed. 
But Anſlin alone having pleaded: the general iſſue upon the re- 


cord, the queſtion at 2% prius was whether he had promiſed or 
not: the proceedings were no longer joint, but were ſevered 
0 N outlawry. As to the caſe of Shovel v. Evance, if the 


party c cannot plead the miſnomer of his companion, till leſs 


hall he be permitted to avail himſelf of it on the general iſſue. 


Ruſſell, contra, was ſtopped by the Court. F 

""LotKexvon, Ch. J. At the trial I conſidered this like a 
miſuomer of a defendant, who muſt in general caſes plead in 
Burt on further conſideration I am of opinion thar, 
as this is an action on a written inſtrument, the objection was 
well founded at aii priut, becauſe tlie evidence produced did not 
prove the inſtrument declared on. 

BULLER, J. If this caſe be conſidered without the DR LAY 
it is perfectly clear; and the outlawry is only ſtated as an ex- 
cuſe on the record for not proceeding againſt the party out- 
lawed. Then it ſtands thus; the plaintiff declared upon a note 
given by three perſons, deſcribing them; and the note given in 
evidence was made by different perſons ; the evidence therefore 
did not ſupport the contract declared eee 

2 Curiam . 


Rule abſolute. 


(a) 1 Loves 36. $5 
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LE GRANGE againſt Hamilton. 


O debt on bond, the defendant, after craving oyer of the 
1 condition and of a memorandum indorſed thereon, 
pleaded uſury, The condition of the bond was for the payment 
of 100 l. with intereſt at 5/. per cent., in payments of 20/. yearly, 
by four quarterly payments of 5/. each until the whole ſhould 
be paid. The indorſement was as follows; “ That it is the true 
intent and meaning of the parties that at the expiration of each 
and every year, the year's intereft due is to be added to the principal 
ſum; and then the 20l. received during the courſe of the year to 
be deducted, and the balance to remain as principal, and ſo con- 
tinue yearly until both principal and intereſt be fully paid.” At 
the trial at Guildhall before Lord Kenyon, the defendant obtained 
a verdict ; to ſet which aſide a rule ii was granted in the begin- 
ning of this term on the ground that the memorandum did not 
diſcloſe an uſurious contract. 

Bower and Reader now ſhewed cauſe; contending that this 
appeared to be uſury upon the face of the memorandum, which 
was to be taken as part of the original tranſaction. For the ob- 
ligee would by this agreement have, over and above the intereſt 
of 51. per cent. upon the whole ſum, the further intereſt which 
might accrue upon the reſpective quarterly payments made in 
the courſe of the year. By the terms of the contract the parties 
were to come to a ſettlement at the end of the year, when the 
year's intereſt was to be added, which can only mean the year's 
intereſt on the whole ſum; for no other is ſpecified : and this 
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Monday, 
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A memoran- 
dum indor(- 
ed on a bond, 
which was 
conditioned 
for the pay- 
ment of 100l. 
by quarterly 
payments of 
$7. each, 
and intereſt 
at 5 J. per 
cert ., that 
at the end of 
each vear 78. 
year 7 tere 
due was to be 


_ added to the 


principal,and 
then the 261, 
received in 
the courſe of 


the year was 


to be deduct- 


ed, and the 
balance to 
remain as 


principal“, 
was held riot 


to be uſurt- 


ous. 


is to be done, notwithſtanding part of the principal had been 


before paid. No deduction was to be made on account of thoſe 
payments until the year's intereſt had been paid : for the me- 
randum ſays that, after the year's intereſt had been added, ther 
the quarterly payments are to be deducted, Beſides, if this 
were not. the intention of the parties, the memorandum would 
be altogether nugatory, and would not have been added. 

_ Erſkine and Gibbs, contra, The argument on the other fide 
is founded upon the omiſſion of the word © due” in the memo- 
randum, and the addition of the words © upon the whole ſum.” 
The words of the memorandum are © the year” s intereſt due is to 
be added to the principal fam ;” and that is ſuppoſed to mean 

« the year's intereſt upon the whole Jum!” Now the word“ 

muſt be taken to confine the meaning to what intereſt ſhould 5 
Vor. IV. 78 law 
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1792. law be due at the end of the year, which of courſe excludes the 
— intereſt upon thoſe ſums which had been paid in part reduction 
LG! of the principal during the courſe of the year. And “ the year's 
* OT. intereſt”. only means that intereſt which had accrued during the 
courſe of che year on the refpeQive ſums remaining in the hands 
'.-.__- of the obligor. Suppoſing there had been no ſtatute againſt 
.- - mſury, and the parties had without reference to ſuch a queſtion 
ſet down. to calculate what was due upon this bond at the end of 
the year; they would firſt have calculated intereſt upon the whole 
ſum up to the firſt quarter, then deducting 5/. they would have 
calculated intereſt on the remaining ſum to the ſecond quarter, 
and ſo on. It could not have been conceived, unleſs it had 
been ſo expreſſed, that intereſt was ſtill to be allowed upon the 
money which had been paid ; and there is nothing in this con- 
traQ to entitle the obligee to receive intereſt for any ſum which 
had- been repaid to him. Neither would it follow that the 
memorandum would be nugatory according to this conſtruction ; 
for it-was made for the purpoſe of adding the intereſt to the 
principal at the end of the year, which would not otherwiſe have 
been the caſe under the bond and condition. But ſuppoſing the 
words of the memorandum to be doubtful, and that they are 
capable of receiving two different conſtructions, the Court will 
rather preſume that the parties meant to enter into a legal than 
an illegal contract ; eſpecially too as the memorandum muſt be 
taken with reference to the bond and condition, and nothing ap- 
Pears there but what is perfectly legal. 

Lord KenyoN, Ch. J. Without being inclined to train the 
words of this memorandum, either to involve the plaintiff in the 
crime of uſury or to exempt him from it, I am bound to read the 
whole of it as any other perſon would do; and from that T am to 
collect che intention of the parties. It is admitted that if they in- 
tended that the computation of intereſt ſhould be made on the 
whole ſum of 100/. to the end of the year, notwithſtanding the 
{ſeveral parts of the principal had been paid at the ſtated periods, it 
would be uſury. And the only queſtion is whether it was the 
intention of the parties to this memorandum that intereſt ſhould 
be paid for the whole ſum down to the end of the year, though 
during :the courſe of that year rhat fum had been reduced by 
three quarterly payments. Now' ſuppoſing the parties were 
fitting down at the end of the year to calculate what was due, 
(without regard to the ſtatutes of uſury,) they would have com- 
Lars: the intereſt due for the year, and added that to the prin- 


C1 cipal: 


IN THE THIRTY-SECOND YEAR OF GEORGE III, 


cipal: that is the frſt thing which the parties agreed to do; and 

they were to do this, without conſidering what had paſſed in the 
oourſe of the year; theſe joint ſums therefore at the end of the 
year would have amounted to 105 l; and then (by the very 
terms of the contra) the 20 J. received in the courſe of the year 
would have been deducted, This is the. plain meaning of the 
memorandum ;' for the deduction is not to be made until the 
intereſt of the whole ſum has been added to the principal. 
And it ſtrikes me that the memorandum was added for no other 
purpoſe; the condition of the bond left nothing obſcure; if it 
were intended to be fair and legal, it wanted no explanation; the 
reduction of the principal would have followed of courſe from 
the payment of the ſeveral quarterly portions. It cannot be ſup- 
poſed that the memorandum was to have no operation what- 
ever: and if it have any, I think it diſcloſes an uſurious con- 
tract. 

ASHHOURST,'J.- If the court can by any reaſonable conſtrue- 
tion conſider this not to be uſury, they are bound to do fo. 
The memorandum appears to have been made for the purpoſe of 
adding the intereſt, which became due in the courſe of the year, 
co the principal, ſo as to make the whole carry intereſt till · part 
of it was again reduced, which could not have been done on 
the condition of the bond alone. The intention of the parties 
ſeems to have been this; if at the end of the year, when they 
came to a ſettlement of accounts, 207. had been paid by four 
quarterly payments, they were to calculate the intereſt which 
accrued due in the courſe of the year; for the firſt quarter 
there would be intereſt on the whole ſum, for the ſecond, 
intereſt on the whole, minus the ſam already paid ; and fo on 
for the third and fourth quarters; and whatever that ifitereſt 
was, it was to be added to the principal. This appears to be the 
fair conſtruction of the memorandum ; and I think. we are not 
neceſſarily to put the conſtruction on it contended for. by the de- 
fendant, becauſe that would make the contract uſurious. 
BvL ER, J. I think we muſt take the condition and the 


memorandum into conſideration together; for they form only 


one contract. Now nothing can be clearer than the condition 
itſelf; it was merely to ſecure payment of the principal and i in- 
tereſt: and the memorandum does not purport to be a new 
agreement, it only provides for the mode in which chat principal 
and intereſt are to be paid. If this were conſidered without any 
reference to the ſtatutes of uſury; and the queſtion had ariſen on 
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i 1 280 1792. the mode of payment upon this contra, it would have'been 
1 — {ufficient for the defendant to have ſhewn that he had paid in- 
1 Le Gravce tereſt for the reſpective ſums which had remained in his hands 
— 11. ul zn. during the different quarters in the year; for the memorandum 
ft would not give the plaintiff a right to demand more than that. 
14 According to the defendant's argument, notwithſtanding parts 
1 of the principal may have been paid during the courſe of the 
104 year, yet the intereſt is to be calculated upon the whole ſum for 
the whole year; but that is not warranted by the words of the 
17 memorandum. The words are © the year's intereſt due”; which 
with! mean the intereſt which accrued due in the courſe of the year 
K on the ſums remaining in the defendant's hands, and not on 
1 the money which he has paid. And the memorandum was ad- 
11 ded merely for the purpoſe of adding the intereſt to the principal, 
19 ſo that the accumulated ſum ſhould carry intereſt in future. If 
MH the parties to this memorandum were at liberty to make reſts, 
1400 there is an end of the queſtion; and I think they might do ſo. 
1 But even if the words of the memorandum were equivocal, then 
| —— we mult reſort to the condition, which is part of che ſame agree- 
1441 ment, and which is clearly not uſurious. 
: Wl Guosk, J. If we can put a legal conſtruction on this memo- 
1 randum, we are bound to do ſo. Then the queſtion is whether 
1 it will not fairly bear this conſtruction, that the intereſt only of 
Rl the reſpective ſums in hand during the different quarters ſhould 
0 be added to the principal at the end of the year; I think it will, 
1 And if fo, it is admitted that it is not uſurious. 
11 | Rule abſolute, 
11 Monday, ANKERSTEIN againſt CLARKE and Others. 
11. ay 7 1 
nl If a bond be T HE plaintiff declared on a bond as given by the de- 
. 1 fendants' teſtator to himſelf, The defendants pleaded the 
. wife admini- general iſſue; and at the trial the bond, when produced, appeared 
5 nabend to be given to the plaintiff and his wife, adminiſtratrix of 4. B. 
| 0 _ * For the defendants it was objected that the bond produced varied 
1 as on a bond from that declared on; and the plaintiff was non-ſuited, - 
ub] 1 Sbepberd on a former day obtained a rule to ſhew cauſe why 
9 che non- ſuit ſhould not be fer aſide; inſiſting, on the authority 
1 of the following caſes, that the huſband might either join with his 
'\Þ wife, or ſue alone; and that i in all caſes a party might declare on 
1 ; | Ado coming to it's legal | import; ; Bro. Abr.“ Baron and Feme” 
4 | q F. 55. 
1 
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#1. 55; Hilliard v. Hambridge, All, 36. Sty. g. S8. C. Holdwick 
v. Chafe, All. 41. Sir J. Brett v. Cumberland, 3 Bulft. 163. 
Howell v. Maine, 3 Lev. 403. Beaver v. Lane, 2 Med. 217. and 

Aleberry v. Walby, 1 Str. 230. 

When this rule was now called on 

BULLER, J. ſaid he had looked i into the caſes cited, and found 
that ſome of them, namely, 3 Lev. 403 ; 1 Str. 229; and 2 Mod. 
217. were deciſive of this queſtion ; particularly the laſt, where 
the huſband alone brought an action on a covenant made to him- 
ſelf and his wife; and after a motion in arreſt of judgment the 
Court gave judgment for the plaintiff; ſaying © the indenture 
being by baron and feme, it was thereforg true that it was by 
the baron; and the action being brought upon a covenant con- 
-cerning his houſes, and going with them, though it be made to 
him and his wife, yet he may refuſe guoad her, and bring the 
action alone.” And the Ch. Juſtice there ſaid „That he re- 
membered an authority in an old book, that if a bond be given 
to baron and feme, the huſband ſhall bring the action alone; 
which ſhall be looked upon to be his refuſal as to her.”  _ 

Ruſſell, who was to have ſhewn cauſe againſt this rule, *ten 
attempted to diſtinguiſh this caſe from thoſe cited, by ſaying that 
here the bond was given to the huſband and wife, adminiſtratrix ; 
and that if it were given to her as adminiftratrix, and ſhe died, it 
would not ſurvive to the huſband. But 

Lord Kenyon, Ch. J. ſaid, that would make no difference ; 
for that the huſband might reduce all the aſſets into poſſeſſion, 
and would only be liable on a devaſtavit if he did not pay the 
debrs c of the inteſtate. ; 

Per Curiam, 


Rule abſolute. 


1 


eee gain PIERSNW. 


"HIS was an — of covenant. The 1 ſtated 
IJ a leaſe granted by the defendant to Charles Brou ughton, un- 
der whom the plaintiff derived title by ſeveral aſſignments; in 
the leaſe the defendant covenanted for quiet enjoyment, © without 
the let, ſuit, trouble, moleſtation, gf interruption of him (the 
defendant) his heirs and afligns, or 6f any other perſon or perſons 
 whomlſoever.” It then ſet forth = breach ; © That the defen- 


dant'at the time of making of the ſaid laſt mentioned indenture, 
and demiſe, or at any time before or afterwards hitherto had not 
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In afiigr.ing 
a breach of 
coyenant, 
which was 
for quiet ene 
joyment, it 
is ſufficient 
to allege that 
at the, time 
of the de- 
miſe to ihe 
plaintiff . 
B. had law- 
ful right and 
title to the 


premiſes, and having ſuch lawful right and title entered Ec. and evifted him, c; without ſhewing what 


title J. B. had; or that he ericted che plaimiff by legal proceſs, & 
Vor. IV. 1 | any 
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1792. any 5 a or title whatſoever to make the ſaid demiſe of the ſaid 
— premiſes to the ſaid Charles Broughton, nor could the ſaid plaintiff 
Fosree by virtue of the ſaid demiſe fince the ſaid aſſignment ſo made to 
Bae, him as aforeſaid peaceably and quietly have, hold, occupy, poſ- 
| ſeſt, and enjoy, the ſaid demiſed and aſſigned premiſes, or any 

part thereof; for that one Jamet Bradſhaw Pierſon the younger, 

at the time. of making the ſaid indenture firſt into court brought, 

and continually from thence until and at the time of the eviction 

and expulſion herein after mentioned, had lazwful right and title 

to the premiſes in and by the ſaid. indenture firſt into court 
brought demiſed ; and the ſaid James Bradſhaw Pierſon the 
younger, having ſuch lawful right and title to the ſaid premiſes 

in and by the ſaid indenture firſt into court brought demiſed, 

after the ſaid, aſſignment thereof to the ſaid plaintiff, to wit, on 

the 1ſt day of May in the year 1791 entered into and upon the 

ſaid premiſes with the appurtenances in and by the ſaid indenture 

firſt into court brought demiſed in and upon the ſaid poſſeſſion 

of him the ſaid plaintiff thereof, and ejected, expelled, put out, 

and amoved, the ſaid plaintiff from and out of the poſſeſſion 
thereof, and hath kept and continued him fo thereout ejected, 
N and amoved, from thence for a long time, to wit, from 

thence until the day of exhibiting his bill in this behalf; where- 

by the ſaid plaintiff hath not only loſt and been deprived of the 

uſe and benefit and advantage of the ſaid premiſes, but hath 

alſo been forced and obliged to lay out and expend, and hath 
actually laid out and expended, a large ſum of money to wit 

the ſum of 200 J, in and about his endeavouring to defend his 
poſſeſſion of the ſaid premiſes, againſt the, ſaid. James Bradſhaw 

Pierſon the younger, to wit, at Cc; contrary to the form and 

effect of the ſaid indenture of demiſe ſo made to the ſaid Charles 
Broughton and his aſſigns by the ſaid defendant, and of the 

ſaid coyenant of the ſaid defendant ſo made to the ſaid Charles 
Broughton the elder and his aſſigns 1 in that behalf as aforeſaid; i 

and ſo tc. 

Io this declaration the defendant demurred, and dans Sala 
cauſes ; that it did not appear in and by the declaration that 
James Bradſhaw Pierſon the younger had at any time before, or at 
the time of, the ſaid entry and ſuppoſed eviction 1n the declaration 
mentioned, eſtabliſhed or ſhewn his right claim or title to the 
ſaid premiſes &c ſo aſſigned to him the plaintiff as aforeſaid, by 
or in purſuance of or under any legal proceſs of law; and that 

it did not * in or by the declaration that James Bradſhaw 
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IN THE THIRTY-SECOND YEAR OF GEORGE III. 
Pierſon. the younger ſo entered into and upon the ſaid demi 
De and in and upon the poſſeſſion of him' the plaintiff thereof, 
by virtue or in purſuance of or under any legal or juſt proceſs of 
law ; whereas if James Bradſhaw Pierſon the younger had at any 
time entered into and upon the ſaid demiſed premiſes c, in or 
upon the poſſeſſion of him the plaintiff, and evicted put out or 
amoved him the plaintiff therefrom, it ſhould and ought to have 
been ſtated and ſhewn in and by the declaration that the ſame 
was by, under, or in purſuance of, legal proceſs of ejectment, 
or other lawful action; and that it did not ſufficiently appcar in 
or by the declaration what right, claim, or title, (if any) James 
Bradſhaw Pierſon the younger at any time betore or at the time 
he ſo entered as aforeſaid, or at any time ſince, had to enter in 
or upon the ſaid demiſed premiſes in or upon the ſaid poſſeſſion 
of him the plaintiff, and evict and expel him the plaintiff there- 
from; c. 
Chambre, in ſupport of the demurrer. The plaintiff, Pa 
alleging the eviction, ſhould have ſhewn the title of F. B. Pier- 
ſon, or at leaſt ſhould have averred that F. B. Pierſon had ſuch 
a title as was inconſiſtent with the plaintiff's title to poſleſs theſe 
premiſes, For though this covenant is not only againſt the acts 
of the leſſor himſelf, but alſo of all perſons whomſoever, it muſt 
be conſtrued to extend only to the acts of thoſe who have lawful 
title, and not to wrong-doers. Dudley v. Folliott, ante 3 vol. 


584. In Ti/aale v. Sir W. Eſſex (a), in an action on a covenant 


for quiet enjoyment, the breach was that one H. Elfing entered 
upon the plaintiff and ejected him; it was objected on demurrer 
that El/jing's entry muſt be taken to be by wrong, and there- 
fore that it was no breach of the covenant; and the Court were 
of that opinion. Again, in Jordan v. Zwells (b) the plaintiff 
brought debt on a covenant for rent; to which the defendant 
pleaded that before the rent became due, One K. P., having 
a prior and better right and title to the premiſes than had been 
granted to the defendant, againſt his wiil entered into the pre- 
miſes, and by due proceſs and courſe of law expelled and evicted 
the defendant : To this there was a demurrer, becauſe the de- 


fendant did not ſet forth what right or title X. P. had Sc; 


The Court allowed the objection, on the ground that the de- 
fendant ought to have alleged a title in X. P. inconſiſtent with 
the plaintiff's title; and Lord Hardwicke ſaid © The defendant 
ought to have Gra that X. B. had a title to enter; for poſſibly. 


2 1 (a) Heb. 34. | 05 cal. temp. Hardw. 171. 
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1792. fhe had no right of entry, though ſhe had a right to recover in 
— Aa real action.“ 80 here, though it be alleged © that F. B. 
Fosre Pierſon had lawful right and title to the premiſes,” he might 
iPizz50K. only have had a title to recover in a real action, and no right of 
entry. The miſchief to be apprehended from permitting this 
looſe mode of pleading is that it may give a cover to an eviction 
by colluſion. And in the laſt caſe cited Lord Hardwicke ſaid, 
for ought appears, this eviction might be by colluſion” (a). 

Lambe, contra, admitted that the covenant only extended to 
thoſe who had title, but ſaid that it appeared from all the old 
caſes that it was fufficient in pleading an eviction to allege in 
general terms that, having an older and good title, he evicted, 

Tc, without ſhewing what that title was; Dyer 328. a. marg. 
Forte and Vine's caſe, 2 Rol. Rep. 21; Wootton v. Hele, 2 Sound. 
180; 1 Lev. 301, 1 Sid. 466. 1 Mod. 294; Skinner v. Kilbys, 

1 Show. 70; Proctor v. Newton, 2 Lev. 37; and Buckley v. Mil. 
liams, 3 Lev. 325. And that, according to ſome of the prece- 
dents, the plaintiff need only have ſtated the breach in the words 
of the covenant, without ſhewing the entry of any one; Brud- 
Hhaw's caſe; 9 Rep. 60. ö. Co. Enir. 117. and a Audley. 
Sir Thomas Raymond, 14. 

Cbambre, in reply. Though perhaps it would "Ol been 
ſafficient for the plaintiff to have alleged the breach in the words 
of the covenant, yet having undertaken to ſhew how the cove- 
nant was broken, he is precluded from going into any other 
circumſtances than thoſe relied on, according to the caſe of 
Mantle v. Harris (b).; and the mode in which he has pleaded the 
eviction is incorrect, in not ſhewing that J. B. Pierſon had a 
Tight to enter. The caſe of Jordan v. Tells is ſubſequent to 
all thoſe cited by the defendant, and is expreſs to this point: 
To which it may be added that the objection reſpecting the right 
of entry was not taken in thoſe caſes. 

Lord KEN VON, Ch. J. If the declaration be certain to a com- 
mon intent, that is ſufficient. Now it ſtates that J. B. Pierſon 
at the time of che leaſe made to the plaintiff, and at the time of 
the eviction, had lawful right and title to the premiſes; and 
having ſuch lawful right and title entered c. I think it would 
be doing violence to theſe words to ſay that the lawful right and 
title, which it is ſtated he had, did not legaliſe his entry: the fair 

(a) The obj-Qion, that it was not ſtated | againſt it. 


that the plaintiff was evicted by legal pro- (5) Ante 3 vol. 307. 
cels, was abandoned; the precedents being 


1 import 
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import of the words is that he had lawful right and title to do 
that which he did. The other objection, that it is not ſtated 
that the plaintiff was evicted by due courſe of law, is abandoned: 


but I do not ee any reaſon why the plaintiff did not make that 


allegation, for he ſtates that he was at the expence of 200 /. 
in defending his poſſeſſion. 

As HHURST, J. The breach, though not accurately drawn, 
implies that the plaintiff was lawfully evicted, ſo as to bring the 
caſe within the meaning of the covenant. For, in ſubſtance, it 
is this; that the perſon who entered had a better title than the 
defendant, and having ſuch title entered upon the plaintiff. 

BULLER, J. In aſſigning a breach of covenant, it is ſufficient 
if it be certain to a general intent. And I think that this is 
ſufficiently certain; for when it is ſaid that © the party having 
a lawful right and title entered,” it is the ſame as ſaying © He 
entered by lawful right and title.” And at the trial the plain- 
tiff would have failed in proving this allegation, unleſs he had 
ſhewn a right of entry in F. B. Pierſon. 

GROsSE, J. In ſeveral of the caſes the breach is aſſigned in 
the manner that this is. In 1 Med. 294. Twiſden, J. ſaid, it is 
ſufficient to ſay that the party had a prior title; not a prior title 
to enter. And in 1 Mod. 101. Lord Hale ſaid“ having title at 
the time” is ſufficient, 


Judgment for the. plaintiff, 


Farr and Others again// Newman and Another, 


HIS was an action upon the caſe againſt the defendants, 

as ſheriff of Midaleſex, for making a falſe return to a 
writ of Feri facias, The declaration ſtated that the plaintiffs in 
Eafter 30 Geo. 3. recovered a judgment in this court againſt 
T. Watts, and 4. Reid and Ann his wife, which ſaid T. Watts 
and Ann Reid were the executor and executrix of V. Lewer de- 
ceaſed, for 236 J. 104. to be levied of the goods and chattels 


which were of V. Lewer at the time of his death in the hands 


of Watts and Ann Reid, to be adminiſtered, if they had ſo much 
of the goods and chattels of W. Lewer to be adminiſtered, and 
if they had not, then the fum of 32 J. 105. parcel of the da- 
mages, being for the coſts &c, to be levied of the proper goods 
and chattels of 4. Reid and Ann his wife. That before the 
iſſuing of the writ after mentioned the plaintiffs obtained ſatis- 


faction of a part of the damages ſo recovered, but at the time 
To. IV. 1 of 


621 
1792. 
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of. iſſuing the writ there remained 1147. 12s. due to them. 


That for the obtaining of the ſaid 114 JL. 12 5. the plaintiffs on 
the 17th of May in the zoth year &c, ſued out a fieri facias di- 
rected to the ſheriff, by which he was commanded to levy 


1141. 125. of the goods which were of the ſaid V. Lewer at 
the time of his death in the hands of the ſaid A. Reid and Ann 
his wife to be adminiſtered, and if ſhe had not ſo much thereof 
in her hands, then to levy 32 J. 12 5. (being the coſts c,) of the 
goods of the ſaid A. Reid and Ann his wife, That that writ after- 
wards, and before the return of it, on the 28th of May 1790, was 
delivered to the defendants to be executed ; by virtue whereof 


the defendants on the day laſt mentioned ſeized the goods 


which.were of W. Lewer at the time of his death in the hands 
of A. Reid and Ann his wife to be adminiſtered, to the value 
of the reſidue of the damages ſo recovered d, and then and 
there ſold the ſame, and thereof levied the reſidue of the ſaid 
damages ſo recovered ; yet that the defendants falſely and de- 
ceitfully returned on the ſaid writ that there were not any goods 
in their bailiwick, which were of W. Lewer at the time of his 
death in the hands of A. Reid and Ann his wife to be admi- 


niſtered, whereof they could cauſe to be levied the ſaid damages 


&c; and that A. Rad and Ann his wife had not any proper 
goods or chattels in the defendants' bailiwick, whereof they 
could cauſe to be levied the coſts Fc. 

The defendants pleaded the general iſſue. At the trial at 
Weſtminſter before Lord Kenyon the jury found a ſpecial verdict 
(a) (in ſubſtance) as follows. 

That the plaintiffs in Eafter term 30 Geo. 3. recovered a judg- 
ment againft T. Watts and A. Reid and Ann his wife, as execu- 
tors of W. Lewer, for 236 J. 10 5., as ſtated in the declaration. 
That part of it was afterwards paid to them ; and that for the 
reſidue 1141. 125. they ſued out a fieri facias, as ſtated alſo in 
the declaration; which was delivered to the defendants, as 
ſheriff, on the 28th of May 1790, to be executed. That in 
Eafter term 1790, one William Wilſon recovered a judgment 
in this court againſt Alexander Reid for 10471. debt, and alſo 
63 s. for his damages and coſts; which judgment was ſigned 
on the 27th of May 1790. That on the 28th of May 1790, 
Wilſon ſued out of this court a certain writ, bearing 1e the 17th 
of May 1790 upon the laſt mentioned Judgment, directed to the 


(a) At firſt only a ſpecial caſe was found : for the purpoſe of enquiring whether there 
but a ſecond trial was directed by the Court 


3 


were any fraud. 


then 
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then ſheriff of Middle/ex ; by which writ the ſheriff was com- 
manded to levy of the goods and chattels which were of the 
ſaid Alexander Reid in his the ſaid ſheriff's bailiwick, 10471. 
which William Wilſon lately recovered againſt Alexander Reid for 
a debt, and alſo 63s. for damages and coſts c. That the laſt 
writ was alſo returnable on Friday next after the Marrow of the 
Holy Trinity, and was indorſed to levy 5527. 14s, Gd. beſides 
Jheriff's poundage, officers' fees, and coſts of leyying. That the 
laſt mentioned writ was afterwards on the ſame 28th of May 
1790, (being before the return thereof) and a few hours before 
the delivery of the ſaid writ of the plaintiffs to the ſheriff as 
aforeſaid, delivered to the defendants then ſheriff of Middlefes, 
to be executed. That the defendants as ſheriff on the day and 
year Jait mentioned, (a tew hours before the delivery of the ſaid 
writ of the plaintiffs for the purpoſe aforeſaid) by virtue ar 
under colour of the ſaid writ at the ſuit of William Wilſon at 
Weſtminſter aforeſaid, in the ſaid ſheriff's bailiwick, ſeized certain 
goods and chattels to the value of 2090/7. then being in a certain 
houſe wherein Alexander Reid and Aun his wife then reſided, 


and in which houſe . Lewer before and at the time of his 


death reſided; and which ſaid goods and chattels were the goods 
and chattels of V. Lewer deceaſed at the time of his death, 
and were in the hands of the ſaid Alexander Reid and Ann his 
wife.” That on the ſaid 28th day of May 1790 at Weſtminſter 
aforeſaid, after the ſaid ſheriff had ſo ſeized the ſaid goods and 
- Chattels, the within mentioned C. G. G. the plaintiffs attorney, 
gave notice in writing to Wilſon's attorney, and to the defen- 
dants, that the ſaid goods and chattels ſo ſeized were the 
goods and chattels of W. Lewer deceaſed at the time of his 
death, and not the goods of Alexander Reid; and that Ann 
Reid the wife of Alexander Reid was executrix, and T. Watts 
executor of W. Lower, and had proved his will; that Alexander 
Reid and Ann his wife were in poſſeſſion of the ſame, and that 
the ſame were aſſets in their hands for the payment of the debts 
of W. Lewer; that ſuch aſſets were liable for the payment 
of the aforeſaid ſum of 1147. 125, recovered by the plaintitts ; 


and alſo that ſuch aſſets were liable to the payment of a ſum of 


116 J. 105. 44. recovered againſt the ſame parties as executors 
in the ſaid court of King's Bench of Eaſter term then laſt by 
F. Stedman ; that ſuch aſſets were not liable to the payment 
of any debts of Alexander Reid, the ſame not being ſufficient to 
ſatisfy the ſaid judgments, and other the juſt debts of V. Leer ; 

67a | and 
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1792. of. iſſuing the writ there remained 1147. 12. due to them. 
— That for the obtaining of the ſaid 114 /. 12 5. the plaintiffs on 
Fans the 17th of May in the zoth year c, ſued out a fieri facias di- 
Newman, rected to the ſheriff, by which he was commanded to levy 
114. 12.5. of the goods which were of the ſaid W. Leuer at 
the time of his death in the hands of the ſaid A. Reid and Ann 
his wife to be adminiſtered, and if ſhe had not ſo much thereof 
in her hands, then to levy 32 J. 12 5. (being the coſts c,) of the 
goods of the ſaid A. Reid and Ann his wife, That that writ after- 
wards, and before the return of it, on the 28th of May 1790, was 
delivered to the defendants to be executed ; by virtue whereof 
the defendants on the day laſt mentioned ſeized the goods 
which. were of W. Leer at the time of his death in the hands 
of A. Reid and Ann his wife to be adminiſtered, to the value 
of the reſidue of the damages ſo recovered d, and then and 
there ſold the ſame, and thereof levied the reſidue of the ſaid 
damages ſo recovered ; yet that the defendants falſely and de- 
ceitfully returned on the ſaid writ that there were not any goods 
in their bailiwick, which were of W. Lewer at the time of his 
death in the hands of A. Reid and Ann his wife to be admi- 
. Niſtered, whereof they could cauſe to be levied the ſaid damages 
&c; and that A. Reid and Ann his wife had not any proper 
goods or chattels in the defendants' bailiwick, whereof they 
could cauſe to be levied the coſts &c. 
The defendants pleaded the general iſſue. At the trial at 
Weſtminſter before Lord Kenyon the jury found a ſpecial verdict 
(a) (in ſubſtance) as follows. 
That the plaintiffs in Eafter term 30 Geo. 3. recovered a judg- 
ment againſt T. Watts and A. Reid and Ann his wife, as execu- 
tors of W. Lewer, for 236 J. 105., as ſtated in the declaration. 
That part of it was afterwards paid to them ; and that for the 
reſidue 1141. 12 5s. they ſued out a fer: facias, as ſtated alſo in 
the declaration ; which was delivered to the defendants, as 
ſheriff, on the 28th of May 1790, to be executed. That in 
Eafter term 1790, one William Wilſon recovered a judgment | 
in this court againſt Alexander Reid for 10471. debt, and alſo 
63 5. for his damages and coſts ; which judgment was ſigned 
on the 27th of May 1790. That on the 28th of May 1790, 
Wilſon ſued out of this court a certain writ, bearing z/e the 17th 
of May 1790 upon the laſt mentioned judgment, directed to the 
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(a) At firſt only a ſpecial caſe was found : for the purpoſe of enquiring whether there 
but a ſecond trial was directed by the Court | were any fraud. | 
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then ſheriff of Middle/ex ; by which writ the ſheriff was com- 
manded to levy of the goods and chattels which were of the 
aid Alexander Reid in his the ſaid ſheriff's bailiwick, 10477. 
which William Wilſon lately recovered againſt Alexander Reid for 
a debt, and alſo 63s. for damages and coſts c. That the laſt 
writ was alſo returnable on Friday next after the Marrow of the 
Holy Trinity, and was indorſed to levy 5527. 14s, 6d. beſides 
Jheriff 's poundage, officers' fecs, and coſts of leyying. That the 
laſt mentioned writ was afterwards on the ſame 28th of May 
1790, (being before the return thereof) and a few hours before 
the delivery of the ſaid writ of the plaintiffs to the ſheriff as 
aforeſaid, delivered to the defendants then ſheriff of Middtefes, 
to be executed. That the defendants as ſheriff on the day and 
year laſt mentioned, (a few hours before the delivery of the ſaid 
writ of the plaintiffs for the purpoſe aforeſaid) by virtue ar 
under colour of the {aid writ at the ſuit of William Wilſon at 
Meſiminſter aforeſaid, in the ſaid ſheriff's bailiwick, ſeized certain 
goods and chattels to the value of 2007. then being in a certain 
| houſe wherein Alexander Reid and Ann his wife then reſided, 
and in which houſe . Lewer before and at the time of his 
death reſided ; and which ſaid goods and chattels were the goods 
and chattels of V. Lewer deceaſed at the time of his death, 
and were in the hands of the ſaid Alexander Reid and Arn his 
wife.” That on the ſaid 28th day of May 1790 at Heftminſter 
aforeſaid, after the ſaid ſheriff had ſo ſeized the ſaid goods and 
chattels, the within mentioned C. C. G. the plaintiffs* attorney, 
gave notice in writing to Wilſon's attorney, and to the defen- 
dants, © that the ſaid goods and chattels ſo ſeized were the 
goods and chattels of V. Lewer deceaſed at the time of his 
death, and not the goods of Alexander Reid; and that Ann 
Reid the wife of Alexander Reid was executrix, and T. Watts 
executor of Y. Lower, and had proved his will; that Alexander 
Reid and Ann his wife were in poſſeſſion of the ſame, and that 
the ſame were aſſets in their hands for the payment of the debts 
of W, Lewer; that ſuch aſſets were liable for the payment 
of the aforeſaid ſum of 114. 125, recovered by the plaintiffs; 
and alſo that ſuch aſſets were liable to the payment of a ſum of 
116 J. 105. 44. recovered againſt the ſame parties as executors 
in the ſaid court of King's Bench of Eaſter term then laſt by 
F. Stedman ; that ſuch aſſets were not liable to the payment 
of any debts of Alexander Reid, the ſame not being ſufficient to 
ſatisfy the ſaid judgments, and other the juſt debts of IV. Lerver ; 
| | and 
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and further that he C. G. G. as attorney for the reſpeclive 
plaintiffs meant to take out, and was about taking out, execu- 
tions upon the judgments aforeſaid, to levy the goods aforeſaid, 


being ſuch aſſets ; and that unleſs they immediately quitted 


poſſeſſion, one or more actions would be brought againſt them.“ 
That the ſaid C. G. G. as attorney for the plaintiffs ſoon after- 
wards, on the ſaid 28th of May 1790, procured a warrant from 
the defendants, dated the day and year laſt aforeſaid, on the 
within mentioned writ of execution at the ſuit of the plaintiffs, 
which had been delivered to the ſheriff to be executed, directed 
to P. Cawdron, an officer of the defendants, whereby the ſaid 
ſheriff commanded P. Cawaron to levy 114 J. He, purſuant to 
the directions of the writ c. That P. Cawadron, the officer, 
went with the ſaid warrant into the aforeſaid houſe, where the 
goods and chattels ſo ſeized as aforeſaid were before the ſaid 
goods and chattels or any part thereof were ſold or removed out 
of the ſaid houſe, and there ſaw the ſame; but did not levy 
thereon. © That the goods ſo ſeized were of the value of 200 J. 
and that the ſame had been, and were at the time of the death 
of N. Lewer, his property, and that his widow Ann Lewer took 
poſſeſſion of the houſe and effects as executrix of his laſt will and 
teſtament ; that whilſt ſhe was fo paſſeſſed thereof, ſhe inter- 
married with the ſaid Alexander Reid; and that they after ſuch 
intermarriage continued in poſſeſſion of the ſaid houſe, goods, 
and chattels, till the ſaid ſheriff fo ſeized the ſaid goods and 
chattels. That the ſaid goods and chattels remained in the houſe 
aforeſaid, poſſeſſed by the teſtator Y. Leuer at the time of his 
death; and that under the ſaid writ of execution the ſame were 
ſeized for the proper debt of the faid 4. Reid.” That the de- 
fendants, being ſheriff at the time of the return of the writ 
within mentioned, at the ſuit of the plaintiffs, did not cauſe to 
be levied the ſaid 114 J. 12 5s. or any part thereof, nor had they 
or either of them at the return of the ſaid writ, the ſaid 
1141. 125. or any part thereof, &c; nor have they nor hath 
either of them paid to the plaintiffs; or to any or either of them, 
es Sc. And that the defend- 
ants, at the return of the wrie, returned on the ſaid writ in man- 
ner and form as by the plaintiffs 1 is within in that behalf alleged. 
By means of which ſaid premiſes the plaintiffs are and have been 
greatly retarded and hindered from obtaining of the ſaid refidue 


of their damages Ve, recovered, Sc. But whether upon the 
whole He. « | 
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This ſpecial verdict was twice argued ; the firſt time in 7 rinity 
term 1791, by Morgan for the plaintiffs, and Mood for the de- 

fendants ; the ſecond in Michaelmas term laſt, by Bearerofl for. 
| the plaintiffs, and Eyſtine for the defendants. 


For the plaintiffs two points were made; 1ſt, That the teſta- 


tor's goods could not be taken under an execution for a debt of 
the executor's; to prove which were cited Crane v. Drake, 2Vern. 


616. 1 Eg. Caſ. Abr. 240; Ellis's Caſe, 1 Ath. 101; 3 Burr. 


1369; and 1 Com. Dig. 259; 


2dly, That they could not be 


taken for the debt of the huſband of the executrix ; Bro. Abr. 
title © Baron and Feme, pl. 84. ib. title © Admini/irator,” pl. 38. 
Norton v. Sprigg, 1 Vern. 309; Bachelor v. Bean, 2 Vern. 61; 
1 Com. Dig. 269; Wentw. Off. Exec. 298; and 1 Com. Dig. 570. 
In anſwer to the firſt, the following caſes were relied on by 


the defendants' counſel ; 
v. Merryman, 3 Barnard. 81 ; 


Hoyl v. Lundon, 3 Keb. 839; Elliot 
Nugent v. Gifford, 1 At. 46; 


- Ruſſel's Caſe, 5 Rep. 27; 2 Jex. 268; and Whale v. Booth (a). 


(a) Whale v. Sir Charles Booth Knight. 
M. 25 Geo. 3. B. R. Action againſt the 


ſheriff for a falſe return. Verdict for the 


plaintiff, damages 35 J. at all events, and a 
farther verdict for 368 J. ſubject to the opi- 
nion of the Court on a caſe reſerved. 

| Wiiliam Woodham in his life-time, and at 
the time of his death, was indebted by bond 
to the plaintiff in the penal ſum of 800/. 
conditioned for the payment of 400 l. with 
intereſt, William Woodham died three years 
ago, leaving his two ſons William and John 
his executors, who on his death poſſeſſed 
themſelvzs of the ſtock on his farm, and 
other perſonal effects to a much greater 
amount than the money due on the bond. 
The plaintiff obtained judgment for the ſaid 
ſum, and 35 J. for colts. On a fferi fucias 


ſued out, the ſheriff returned nulla bona. It 


appeared in evidence that the executors were 


indebted ro their uncle to the amount of 
Boo l. and conſeſſed judgment; upon which 


a fi. fa. iſſued; and goods were levied both 
of the teſtator and of the executors for ſatis- 
faction of that judgment. The caſe ſtated 
that the uncle knew the goods levied were 
the goods of the teſtator. The queſtion was 
"whether under the circumſtances of this caſe 
the executors had ſo far conveyed away the 
goods of the teſtator as to deprive the plain 
tiff of levying her debt upon the ſaid goods. 


| Vor. IV. N 


And 


After argument by Fond for the plaintiff, 
and Garrow for the defendant. 

Lord Mansfie/d, Ch. J. ſaid, The general 
rule both of law and equity is clear, that an ex- 
ecutor may diſpoſe of the aſſets of the teſtator; 
that overthem he has an abſolute power: and 
that they cannot be followed by the teſtator's 
creditors, It would be monſtrous, if it were 
otherwiſe ; for then no one would deal with 
an executor. He mutt ſell in order to effect 
the will ; but who would buy if liable to be 
called to an account. It is alſo clear, that 
if at the time of alienation, the purchaſer 
knows they are aſſets, this is no evidence of 
fraud; for all the teſtator's debts may have 
been already ſatisfied ; or if he knows that 
the debts are not all ſatisied, muſt he look 
to the application of the money? No one 
would buy on ſuch terms. There is one 
exception indeed, where a contrivance ap- 
pears between the purchaſer and executor to 
make a devafiavit, But nothing of that ſort 
appears here ; for the alienation 1s by ex- 
ecurion and a bill of fale. The teſtator died 
three years before this tranſaQtion ; and if 
the executors paid all demands, the aſſets be- 
long to them, No demand was made by 
the plaintiff during all that time; and long 
before any demand was made, a fair credi- 
tor of their own ſued out execution. As to 
fraud there is none, It is ſtated, indeed, they 
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And in anſwer to the ſecond, theſe two; Arnold v. Bidgvod, 
Cro. Fac. 318; Thruſtout v. Coppin, 3 Will. 277; and 2 Bl. 
"Rep. 801. | | 
The Court took time to conſider of their judgment; and now 


there being a difference of opinion on the bench, 
GRross, J. delivered his firſt. 


The queſtion upon all theſe counts is, whether the defendants 
as ſheriffs have made a talſe return to the plaintifls' writ ; that is, 


whether there were any goods of the teſtator in the hands of 


| Reid and his wife to be adminiſtered at the time the ſheriffs re- 


ceived the plaintifts' writ of fieri ſuciat. The material fads, on 
which this queſtion ariſes, are few; Milliam Lewer, the teſtator, 
died indebted to the plaintiffs in a ſum, which with the coſts 
of recovering that ſum amounted to 236 J. 105.; leaving Watts 
executor, and the widow of the teſtator executrix. Of this ſum 
11474. 125. was due when the „eri facias iſſued. Goods to the 
value of 200 J. came into the hands of the executrix, who in- 
termarried with Reid. After the marriage, on the 28th May 1790, 
a writ of fieri facias againſt the goods of A. Reid at the ſuit of 
W. Wilſon, commanding the ſheriff to levy 5527. 145. 6 d., was 


delivered to the defendants. On the ſame day, and after the 


delivering of that writ, a writ of fer: factas, at the ſuit of the 
plaintiffs, was delivered to the defendants, commanding them 
to levy 1147. 12s. of the goods and chattels of W. Lewer de- 
ceaſed, at the time of his death in the hands of Reid and his wife 
to be adminiſtered, if there were ſo much, if not 321. coſts of 
the goods of the huſband and wife as executrix. Whether there 


were any goods of Reid, which had not been the goods of the 


teſtator does not appear : but it does appear that on the 28th of 
May 1790, when the firſt fieri factas was delivered to the ſheriffs, 
there were in the hands of Reid and his wife goods which had 
been the goods of the teſtator. It is not ſtated that thoſe goods 


had been in any way appropriated by Reid or his wife, or that 


knew the goods were the goods of the | Wirres and Asnnunsr, Juſtices, con- 
teſtator ; but that will not make a fraud, | curred. 


as it is not ſtated that they knew the debts 
were unpaid, It is true that the executors 
might have diſputed the ſeizing of the goods 
which he had as executor ; but they did not 
object. On the contrary, by being a party to 
the bill of ſale, they aſſented to it; and this 
bill of ſale ſo aſſented to is equal to a pur- 


chaſe ; and is the ſame as an alienation by Judgment for the Defendant. 
the executors. | | 


BuLLter, J. The caſe of Gier and Nu- 
gent is not unappoſite to the preſent. What 
is it that conſtitutes a dewafavit? Not 
merely that they knew the goods ſo diſpoſed 
| of were aſſets, but that they alſo knew 
that there were debts unpaid. 


either 
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either of them had paid debts of the teſtator, which they claimed 


1792. Li 
to be reimburſed by the produce of theſe goods. If theſe goods Cy [ih 
were in law bound by the delivery to the defendants of the wrir 1 —. fol 
againſt the goods: of Reid, the return is not falſe: but if they N — 18 


were not ſo bound, it was a falſe return. 0 

Before I conſider the law, I will ſay a word upon the juſtice 
of the caſe, And I think no man can pauſe a moment upon it. | | N 
Goods are delivered by the law into the hands of a man for the 
purpoſe of dividing them amongſt the creditors, legatees, and 
next of kin, of another, whoſe goods they were. Their value Fo [ 
we will ſuppoſe 1000/. The debts and legacies we will ſuppoſe 


| 
| zool. On the day thoſe goods are delivered to the executor, Ul 
before the teſtator's creditors can recover their debts, a feri facias 9 
for 2000. againſt his goods is delivered to the ſheriff, It is 9 | 
urged that theſe goods, the moment the writ is delivered, are 9 | 
bound to pay the. debt of the executor, and that neither the vl 
creditors, nor legatees, nor next of kin, ſhall receive dne farthing. ; | 


The injuſtice is obvious. It is to make the goods of A. pay the 14 

debts of B; and poſſibly leaves the creditors of A. without any | 

redreſs but againſt the perſon of B. One caſe of intolerable 14 

14 hardſhip may be put; ſuppoſe the executor indebted to the A 
crown in more than the value of his own and the teſtator's per- 

ſonal eſtate: the moment the executor is inveſted with his au- 

thority an extent iſſues and ſweeps away every ſhilling of the 

teſtator, in fraud of his creditors, legatees, and next of kin; a 

more ſhameful act of injuſtice can hardly exiſt under the name 

of law. I hope I can ſhe it to be no more law than it is juſtice. 

The ground on which it was, and muſt be, argued, is, that the 

feeri facias againſt the goods of the executor muſt be executed 

11 on the goods of the teſtator in the hands of the executor. And 
here I premiſe that (for argument ſake) I ſhall conſider Reid, the 
huſband of the executrix, as if he were the executor. And it is 
argued that the moment a man becomes executor, the goods of 
the teſtator are ſo veſted in him that they are liable to his debts 
as much and in the ſame way as his own proper goods are ; 1n 
ſhort that in the hands of the executor they are to be conſidered 
in all reſpects as his goods; at leaſt as far as concerns executions 
againſt him. In order to ſee whether that poſition be well found- 
ed, I will confider what in law an executor is, and what intereſt 
he has in the teſtator's goods. One definition (and I think a good 
definition it is) thar I find of an executor is, that he is one, to 
whom a teſtator has given his goods, chattels, and perſonal eſtate, 
2 for 
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for the purpoſe of paying all his debts. And in JFentworth's Office: 


of Executors p. 4. it is {aid that © the naming of A. and B. exe- 
cutors is by implication a gift or donation unto them of all the. 


goods and chattels credits and perſonal eſtate of the teſtator 


and the laying upon them an obligation to pay all his debts and 
making them ſubject to every man's action for the ſame.” And 
this, that is the payment of his debts, being the purpoſe for 
which the goods are given, his intereſt in the goods is not the 
ſame as in his own goods: the reaſon given is, that he hath them 
not in his own right but in the right of another; and that © by 
law he is but the miniſter and diſpenſer and diſtributor of theſe 
goods.” 9 Rep. 88. 6. Wentw. 88. That of this there can be 
no doubt we need but look into the entries of judgments againſt 
executors, and the writs of execution upon thoſe judgments, 
which are to levy ſo much of the goods of the teſtator in his hands 
to be adminiſtered. This ſhews that the law conſiders thoſe 
goods differently from his own goods; it is not to levy ſo much 
of his goods, which it would have been, if upon their coming into 
his. hands, the law had conſidered them as his : but 1t 1s to levy 
of the good of the teſtator, conſidering them, in his hands, ſtill as 
the teſtator's. If they are not ſo to be conſidered, but as the goods 
of the executor, it ſeems that the writ. of Veri facias, Wc, de bonts 
teſlatoris cannot be executed: but inaſmuch as they are in law 
the teſtator's, he (the executor) cannot deviſe them. If he 
die inteſtate, the goods of the teſtator veſt, not in his admini- 
ſtrator, but in the adminiſtrator de bonis non of the teſtator : if 
he commit felony, or treaſon, although he forfeit his own goods, 
yet thoſe which he has as executor are not forfeited. For 
the law, and for the principle upon which the law is found- 
ed, I cannot do better than refer to Wentworth's Office of Exccutors 
þ. 85, 86, 87, 88; and there we find (F. 86.) a paſſage directly 
applicable to the point now before us; © Whereas a man's goods 
ſtand hable to the payment of his debts, both 1n his life-time 
and after, the goods which a man hath as executor are not to 
be taken in execution for his own debts, either upon a recog- 
nizance, ſtatute, or judgment, had againſt him. And if ſuch 


an one die indebted, leaving to his executors much goods which 


he had as executor, theſe are not aſſets in his hands, liable to 


the payment of his debts, but only for the payment of the firſt 


teſtator's debts or legacies. Therefore a quo minus brought by an 
executor, ſhewing that he was not able to pay the king's debt, 


, becauſe the defendant detained from him 100 J. which he owed 


him 
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him as executor to F. S. was overthrown; for that it could not 


be intended, (faith the book, that the king's debt could be 


ſatisfied with that which the plaintiff ſhould recover and receive 


as executor.” And the reaſon of this difference is ated. ir 


page 88, The paſſage in page 86 is direct, and what the au- 


thor ſtates to be law appears to be founded on paſſages in the 
Year Books, in Plowden, and in Lord Cole; and appears to have 
been adopted by Lord Chief Baron Comprc in his Digeſt, 1 vol. 
259. (B. 10.) tit. Adminiſtrator.” His words are * Nor ſhall 
they be taken in execution for the proper debt of the executor 
or adminiſtrator.” Upon the ſame principle we find in 3 Burr. 
1369., that the commiſſioners of a bankrupt cannot ſeize the 
teſtator's goods in the hands of an executor bankrupt : but a 
commiſſion of bankrupt is conſidered as a ſtatutable execution; 
and if in law the goods are his goods, they veſt in the commiſſion- 


ers and they are bound to take them. Such being the undoubted 


law as to ſome of the points I have taken notice of, one may 
fairly be permitted to aſk, why may not the executor deviſe the 
teſtator's goods? Why may not his adminiſtrator take them ? 
Why are they not forfeited to the crown on the attainder? Why 


are they not liable to be ſeized under a commiſſion of bankrupt 


againſt the executor? The anſwer and reaſon is I think obvious. 
It is becauſe they are not hir goods; he is only the diſtributor 
and diſpenſer of them for the benefit of the creditors, the legatees, 
and the next of kin, of the teſtator. To permit him to deviſe 
them, to permit his adminiſtrator to take them, to permit the 
aſſignees under a commiſſion againſt the executor to ſeize them, 
and to permit the ſheriff under an execution iſſued againſt his 


goods, to take them, would be to diſpoſe of them for purpoſes 


for which he had them not; in a way in which it cannot by law 
be intended that thoſe purpoſes will be anſwered. And it ſeems 
very difficult to aſſign any reaſon why the goods of a teſtator 
in the hands of an executor ſhould be privileged from a ſeizure by 
the crown in the caſe of an attainder of felony, and from a ſeizure 
by aſſignees under a commiſſion, and yet not be privileged from 
being taken by the ſheriff under a fieri facias againſt the execu- 
tor's goods. On the part of the defendants it has been con- 
tended, that if in this caſe the goods are not conſidered as the 
goods of Reid, the huſband of the executrix, the doctrine laid 
down in former caſes, in which the executor has been conſidered 


As impowered to diſpoſe of the goods of the teſtator, will be im- 


peached ; and it has been argued that this caſe is analogons to 
Vol. IV. -& thoſe 
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thoſe caſes. There I conceive 1s the fallacy ; and that in the 
two caſes there exiſts a manifeſt and material difference; and 
that the determination in this caſe for the plaintiffs will not at all 


impeach the law upon which that line of caſes is founded. 
The power of ſelling or diſpoſing of the goods of the teſtator 


the executor muſt have: it is neceſſarily incident to his office; 
without that power his truſt cannot be executed; nor can the 
purpoſes for which it is given be anſwered. Therefore when he 
ſells, the law intends that he ſells the goods of the teſtator to 
anſwer the purpoſes for which the power of ſelling was 
given; and in ſo doing he does that which is neceſſary to 
his authority, and therefore lawful, juſt and right. But in the 
caſe before us it is the reverſe; it is not neceſlary for the pur- 
poſe of diſcharging the teſtator's debts, and executing the exe- 


cutor's authority, that the goods of the teſtator in the hands of 


the executor ſhould be confidered as the goods of the executor, 
and taken in execution under a judgment to recover a debt due 
from him. On the contrary, the moment they are taken under 
this judgment, the power of diſtributing them for the purpoſes 
for which they were given is taken away; and ſo far is it un- 
true, that it can be intended that thereby the teſtator's debts may 
be paid, that it is moſt evidently clear that, if ſuffered, it prevents 
the poſſibility of their being paid by the produce of thoſe goods; 
and the power of diſtributing them in the way intended by the 
teſtator is taken away (and as it is ſaid by law) and fo, if it be 
true, a man is by law compelled to be unjuſt. . For when they 
are taken in execution for the executor's debt, they are put into. 
another channel ; they are applied to a purpoſe for which they 
were not given; and the power of doing juſtice in this reſpect 
is taken from the executor, even if he intend to do it. Surely 
it cannot be the operation of law to work ſuch abſurdity and 
injuſtice under the plea of neceſſity, which clearly does not exiſt. 
But caſes have been cited ; and it was argued for the defendants 
that to this purpoſe is the caſe in 3 Keb. 839, Hoyle v. Lundon. 
That was a © motion to ſtay execution of goods in the ſheriff's 
hands, being the wife's, as executrix to her former huſband, and 
taken for the preſent huſband's debt; which Raznsferd, Ch. J. 
and Jones, J. denied, becauſe by payment of the debts of the 
former huſt and theſe goods may be the wife's own; and this court 
will not try this on affidavit. And by Rainsford, Ch. J. in Nor- 
den's caſe, ſupra laſt term, it was held that execution againſt the 
goods of the executor for debt in jure proprio is a devaſiavit nolens 

| 3 volens,” 
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volens. The obſervations upon this caſe are; firſt, that whatever 
was determined was on a ſummary motion, and by the opinion 
of two judges only ; and 2dly, that the ground was that the 
goods might be the wife's own, by having paid debts of the for- 
mer huſband. Therefore 1t may be fayly inferred that, unleſs 
by ſomething done by the executrix they become hers, they are 
to be conſidered as the goods of the teſtator. Here nothing ap- 
| pears to have been done; and no fact is ſtated to ſhew that by 
the payment of a debt, or any thing elſe, they had become the 
wife's or her ſecond huſband's. But whether the wife's own 
or not the Court wovld not in that caſe determine on affidavit. 
This therefore they conſidered as a matter of fact. And here 
they are not ſtated to be hers; nor any thing done by her to 
give her a claim to them. And then the Chief Juſtice alluded 
to a caſe which, in the report, is ſaid to be * /upra laſt term,” 


but is not to be found; and by which a man is guilty of a 


devaſtavit nolens volens, That the law will conſider a man guilty 
of doing that which is unjuſt and unlawful as to third perſons, 
- and which the law ſays muſt be done, and that it is not in his 
power to prevent, ſeems moſt extraordinary, and appears to be 
the ſtrongeſt of all reaſons, for ſaying that that caſe, if even there 
were ſuch an one, cannot be law. I have looked in the preced- 
ing term for ſuch a caſe : there is none there; nor is there in 
Tevins ; but in Sir T. Jones 88. there is reported, as of that 
term, a determination, of a caſe of Norden v. Levet (a): but in 
Levinx and Keble the determination is ſtated as of Trinity term 
29 Car. 2. That caſe was in error on a ſcire fuciat againſt an 
adminiſtrator, ſuggeſting a devaſiavit. In that caſe, the ad- 
miniſtrator, having brought an action of troyer in right of the 
inteſtate, compounded it by an agreement, that the adminiſtra- 
tor ſhould diſcharge the defendant in the action of trover, and 
that the defendant ſhould pay the adminiſtrator 650/. at a future 
day. The queſtion was whether this was a deva/tavit ; and 
whether he ſhould be liable upon this de bonrs proprits ; it came 
on ſeveral times, and at laſt it was determined that this was a 
diſpoſal and converſion to the uſe of the adminiſtrator ; and 
judgment was given for the plaintiff. From the name, the ſub- 
ject, and the time of the determination, I rather think this was 
the caſe alluded to by the Chief Juſtice, and certainly miſapplied 
by him. The motion in the caſe cited was the firſt day of 


(a) See this caſe alſo in 3 Keble 778, 
reported as of Tr. 29 Car. 2. the term but 


one before Hol v. Lundon. 


Hilary 
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Hilary term 1677; and only - Raynsford, Ch. J. and Jones, J. 
were in court. The caſe of Nugent v. Gifford, 1 Ath. 463. proves 
only that an executor may aſſign over a mortgage term of his 
teſtator, and if he do ſo, although in payment of his own debt, 
ſuch aſſignment is good: and that is founded on the doctrine 
that an executor may alien the aſſets of the teſtator, and when 
aliened no creditor can follow them; which I admit and ſay 
it does not apply to this caſe ; for although he may alien, as the 
diſtributor of the goods, yet to every other purpoſe they are the 
goods of the teſtator, and fo to be conſidered, and not his goods, 
The ſame obſervation and anſwer apply to Facomb v. Hariwood, 
2 Vez. 265; and that caſe, as far as concerns this cauſe, proves 
only that where there are two executors, each may releaſe, pay, 
transfer, or ſell, without the other, any part of the teſtator's 
property; which I do not deny. In #hale v. Booth, Lord Mans- 


field ſaid, © The general rule both of law and equity is now clear, 


that an executor may diſpoſe of the aſſets; and they cannot be 
followed by the creditors of the teſtator. Mead v. Ld. Orrery, 
2 Vern. 75. 2 Eq. Caf. Abr. 488. And it would be very in- 
convenient if the creditors could; for then no one would deal 
with an executor, without examining the whole account of aſ- 
ſets. Where the buyer is any way acceſſory to the contrivance of 
a devaſtavit, that is a different caſe : but here it is not ſuggeſted ; 
there is no appearance of fraud. The executor might have diſ- 


puted the firſt execution, but he conſented to it: and I do not 


ſee how it then differs from any other alienation. An execution 
acquieſced under is equivalent to a conveyance.“ Then the 
ground of that determination was that under all the cir- 
cumſtances of that caſe the execution was to be conſidered 
as a ſale by the executor. If that were the ground, I have 
given it my anſwer, as not applicable to the preſent caſe ; 
if it were upon the ground contended for in the preſent caſe, 
I fay that this ſpecial verdi was made for the purpoſe 
of reconſidering that caſe ; and reaſonably too, when it is re- 
collected that that ground is totally deſtructive of the purpoſe for 
which the power of the executor is given. But it is ſaid, if this 
be not the law, no man can ſafely deal with an 'executor. That 
I deny ; for a determination in this caſe for the plaintiffs will 
not decide that a man may not buy the teſtator's goods, if the 
executor chuſe to ſell them. It will only decide that a judg- 
ment againſt the executor's goods does not neceſſarily bind the 


goods of another perſon, who gave them to the executor to diſ- 


charge 
4 
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charge his (the teſtator's) debts and not the debts of the exe- 
cutor. And if it be ſaid that the executor may with this money 
pay his own debts, and ſo elude the teſtator's intention, my 
anſwer is, I admit it: It is fo, becauſe (as I ſaid before) the 
power of ſale is neceſſarily incident to his office, and the law 
intends that he will do what is right: But in conſidering the 
goods of the teſtator as neceſſarily liable to the execution of a 
zadgment againſt the executor, the law would compel injuſtice 
to be done, and conſider the act as unjuſt, as it conſiders the 
execution which it compels, and which the executor cannot pre- 
vent, as a devaſiavit by him. A queſtion may be put, How the 
ſheriff is to diſtinguiſh between the goods of the executor and 
the goods of the teſtator ? Here that queſtion. cannot be put; be- 
cauſe the ſheriffs were informed and had notice that theſe goods 
were the goods of the teſtator, and not the goods of the executor. 
But I will mect the objection in its full force. The ſheriff in 
this, as in many other caſes, muſt act at his peril: ſo ſay Dalton 
146 ; and Gilbert in his Treatiſe on Execution, P. 21. Dalton 146, 
in inquiring into the duty of a ſheriff, where there is a doubt 
reſpecting the property of the goods, ſays, © but the ſafeſt and 
wiſeſt courſe for the ſheriff or officer is to inquire by a jury in 
whom the property of the goods is; or elſe not to take in exe- 
cution, or not to meddle at all with any ſuch goods as {hall not 
plainly appear to them to be the proper goods of the defendant ; 
for it ſeemeth that the officer is bound at his peril to take know- 
ledge whoſe the goods be, or at leaſt that they be the proper 
goods of the defendant : but being found by the jury, that ex- 
cuſeth the ſheriff,” Gilbert 21. ſays, © the ſheriff is bound at his 


peril to take only the goods of the defendant ; and if he doubt 


whether the goods ſhewn him be the defendant's, he may ſum- 
mon a jury de bene efſe to ſatisfy himſelf, whether the goods be- 
Jong to the defendant or not. This will juſtify him in return- 
ing, that the defendant has no goods within his bailiwick, and 
mitigate damages in an action of treſpaſs, if the goods ſeized 
ſhould not happen to be the defendant's.” If this would be a 
ſufficient anſwer in the mouth of the ſheriff, what are we to 
ſay to caſes of a much ſeverer line of juſtice; cafes, where a 
ſheriff is conſidered as a fort. ſcaſor by relation; caſes of bank- 
ruptcy. In the preſent caſe upon information given to the 
ſheriff that the goods were the goods of the teſtator, unappro- 
priated by the executor, and on which, he had no demand, he 
might have ſummoned a jury; and had the jury found them to 
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be the poods of the teſtator, not of the executor, he would have. 
been juſtified in returning nulla bona. Upen theſe grounds it 
ſeems to me that the goods of the teſtator, upon the fads ſtated 
in this ſpecial verdi4, were not in law the goods of the executor 
liable to an execution againſt him, but at tlie time when the 


eri facias againſt the goods of the teſtator was delivered to the 


ſheriffs, continued and were the goods of the teſtator, liable to 
the execution againſt his goods; conſequently that the execu- 
tion delivered to the ſheriffs againſt the goods of the executor 
did not bind the goods in his hands that remained unadminiſter- 
ed; but when they received the writ to levy the debt of the 
goods of the teſtator, there were goods which they might have 


taken in execution of that writ. 


In this way of conſidering the queſtion there is no occaſion 
for me to enter into a head of argument much diſcuſſed at 
the bar, how far theſe goods being veſted in the executrix are 
in conſequence of the marriage liable to be taken in execution 
for the debt of her huſband; as in my opinion this action 
would have been maintainable, had the huſband been the 
executor, and not merely the huſband of an executrix. Nor 
do I conſider the difference in point of law, whatever it may 
be in point of juſtice, that is made by the notice given to 
the ſheriffs, that the goods were the teſtator's; becauſe if my 
opinion be right, the ſheriffs muſt at their peril execute 
the writ, and make a true return. In this caſe they have not 
ſo done, as they have returned nulla bona to the fieri facias 
againſt the goods of the teſtator, when there were goods of the 
teſtator which they might have taken in execution of the writ. 
Therefore I am of opinion that, ſuch return being falſe, the 
action is well ſupported, and that the plaintiffs ought to 
have judgment. 

BuLLER, J. This is an action againſt the ſheriff for a falſe re- 
turn to a fieri fuciat. The ſpecial verdict ſtates that in Eaſſer term 
30 Geo. 3. the plaintiffs recovered againit Malis and Reid and his 
wife, executors of V. Leuer 236. 105.3 and on 19th May 
30 Geo. 3. ſued our a fl. fa. to levy that ſum of the goods and 
Chattels, which were of Leer in the hands af the executors to 
be adminiſtered. That on 28th May 1790 the writ was de- 
livered to the defendants, then ſheriff. And that in Eaſter term 
1790, Wilſon recovered againſt Reid 1047 l. debt, and 63 5. da- 
mages and coſts ; which judgment was ſigned 27th May 1790. 
That on 28th May 1790 Milſon ſued out a þ. fa. on that judgment, 
: teſted 
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teſted 17th May, which writ on 28th May 1790, and a few hours 
before the delivery of the plaintiffs' writ, was delivered to the 
ſheriff, who under that writ, a few hours before the delivery of 
the plaintiffs' writ to him, ſeized goods. in a houſe, wherein 
Reid and his wife reſided, and in which houſe Lewer at his 
death did reſide; and which goods were the goods of Lewer.' 
That on the ſame 28th May 1790, after the ſheriff had ſeized 
the ſaid goods, the attorney for the plaintiff gave notice to the 
attorney for Wi//on, and alſo to the ſheriff that the goods ſo 
ſeized were the goods of Leer in the poſſeſſion of Reid and his 
wife, as executors, liable to the payment of the debt recovered 
by the plaintiffs, and alſo liable to the payment of 116. reco- 
yered by one Stedman, and not liable to the payment of any 
debt of Reid; the ſame not being ſufficient to ſatisfy the ſaid judg- 
ment and other debts of Lewer; and that the ſaid attorney 
meant to take out executions on the ſaid judgments; and unleſs 
they quitted poſſeſſion, actions would be brought againſt them. 
That afterwards on the ſaid 28th May the attorney for the plain- 
tiffs procured a warrant from the defendants, then ſheriff, on 
the writ of H. fa. mentioned in the declaration, which warrant 
was on the ſame day delivered to the officer to be executed. 
That the officer went with the warrant to the houſe where the 
goods were before they were ſold, but did not levy thereon; and 
the ſheriffs afterwards returned nulla bona to that writ : and then 
the jury find that, by means of the premiſes, the plaintiffs are 
hindered from recovering their damages and have loſt the ſame. 

The general queſtion referred by the jury to the Court is, 
whether the plaintiffs are entitled to recover? This ſpecial ver- 
dict ſeems to me to be very imperfect and incorrect; for when 
the plaintiffs debt became due; when Lewer died; how long 
his executrix continued a widow ; when ſhe married Reid ; how 
long he had been in poſſeſſion of the goods; and what uſe he 
had made of them; the verdict is totally ſilent about. It may 
be true that the debt was of ten years ſtanding ; that the negli- 
gence of the plaintiffs was groſs and outrageous, and calculated 
merely for the purpoſe of ſuffering the executrix and her (pre- 
ſent) huſband to enjoy and to uſe theſe goods as their own, 
without the danger of any other perſons, who happened to be 
creditors, being troubleſome on account of them. That there 
muſt have been a great negligence on the part of the plaintifts is 
apparent; but for how long a time, or for what reaſons that 


happened, the court are not informed. Since the plaintiffs* debt 
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became due, the teſtator has died, one executor has died, and the 


other has married again: and though the notice cf the 28th 


May only ſtates that the plaintiffs intended to ſue out execution, 


yet the verdict finds that they did ſue out execution on the 17th 


May; and that they ſuffered that to he dormant till the 28th of 
May, and till after Wiſſon's execution was executed. Why that 
was done we are not told. The queſtion is whether upon this 
finding (ſuch as it is) the plaintifts are intitled to recover; and 
I am of opinion that they are not. When this caſe was before 
the Court in Hi. 1791, the Court ſent it to a new trial for the 
purpoſe of inquiring whether there were any fraud between 
Neid and his creditor. That inquiry I conceive to be the true 
and only material one in the caſe. Upon this ſpecial verdict 
the jury have found no fraud ; and therefore we are bound to 
ſay there was none. If the inquiry directed by the Court in 
lil. 1791 were at all material, the circumſtance of no fraud 
having been found by the jury would alone be ſufficient to de- 
cide this caſe for the defendants. But I will ſuppoſe all that to 
be immaterial ; and ſtating only that no fraud is found in this 
caſe between Wilſon and Reid, | | 
I will confider, 1ſt. The authorities and arguments which have 
been urged on the part of the plaintiffs ; and adly, The authori- 
tics and reaſons which occur to me on the part of the defendants. 
For the plaintiffs ſeveral caſes were quoted from the Court of 
Chancery, to which my anſwer is that none of them are of the 
leaſt avail in a court of law; becauſe the two courts act on dif- 
ferent principles; and that which is the ground-work and foun- 
dation of the deciſion in courts of equity is directly repugnant 
to every rule and determination of the courts of law. Where a 
rule of property is ſettled in a court of equity, and there are no 
deciſions againſt it at law, I am as ready as any man to follow 
the line of equity ;- for I think it abſurd and injurious to the 
community that different rules ſhould prevail in different courts 
on the ſame ſubject. But before we adopt the doctrines of 
courts of equity, we mult ſee that we do not act in violation of 
ſettled rules of law, and that we have the power of following 
up the relief given by a court of equity to that extent, which 
makes their proceedings juſt and reaſonable. The Court of 
Chancery conſider the fund as debtor; and therefore they pur- 
ſue that; collect it all into their own hands, under the notion 
of taking an account ; call all perſons before them, who have 
any demand on that fund; and diſtribute it amongſt all, ac- 
| cording 
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cording to their priorities at law (if they have any) or if not, 
equally. But that Court has never ſaid that, if the effects of a 
teſtator get bond fide and for a good conſideration into the hands 
of a third perſon, they will take them from him. The caſe of 
Elliot v. Merryman (a) proves directly the contrary. This Court 
cannot call all the creditors together ; tkey cannot compel an ac- 


count of all the effects, or adminiſter the ſame relief which 


equity does ; therefore we muſt not be governed by the rules of 
equity on this ſubject. At law there is no ſuch thing as a fund 


in the hands of an executor being the debtor ; but the perſon of 


the executor, in reſpect of the aſſets which he has in his hands, is the 
debtor. If he admit (or which is the fame thing do not deny) 
aſſets, the judgment and execution are to levy the debt out of 
the aſſets in his hands, becauſe he is ſued as executor, and is 
liable in reſpect of them. But he is not permitted to ſay “ you 
have recovered againſt the aſſets, and therefore you muſt find 
them, or go unpaid.“ On the contrary, if he do not produce 


them, or they cannot be found, he (the executor) immediately 


becomes perſonally liable in an action of debt, ſuggeſting a de- 
vaſtavit: and it is no anſwer for him to fay © then, here are 
the teſtator's goods; take them, and let me go.” Rock v. 
Leighton (5). The authorities at law quoted at the bar 
in behalf of the plaintiffs are very ſcanty indeed; but ſuch 
as are at all applicable to the caſe ought to be conſidered. 
Thoſe are 1 Com. Dig. 259; and Plowd. 525; and they 
were cited to prove that the goods of a teſtator ſhall not 
be taken in execution for the debt of the executor. If this 
be true to the extent which the words import, it decides the 
queſtion. But the contrary has been adjudged, as I will ſhew 
preſently. Comyns quotes no authority for this poſition : but on 
the contrary there are ſeveral paſlages in the ſame page, which 
ſay that the property veſts in the executor, and that even before 
actual poſſeſſion. I think it very probable that Lord C. B. 
Comyns had in his mind a reference to the caſe in Plotden, when 
he wrote that; but Plowwd. warrants no ſuch thing. He ſays, 


in the page cited, if the executor die, the teſtator's goods ſhall 


not be taken for the executor's debt. And afterwards it 1s ſaid, 
goods which were the firſt teſtator's ſhall not be put in execution 
for the debt of the Ja teftator ; for the laſt executors have them 
as the immediate executors of the firſt teſtator. But that is not 


(a) 2 Eg. Caſ. Abr. 450. c. 6. 16, 686. (3) Vide ante 3 vol. 690. 
4. 42; and 2 414. 41. 
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this caſe; nor at all like it. Upon the ſecond argument it was 
thought to be material to aſcertain in whom the property was 
and it was contended that theſe goods never were the property 
of any perſon but of the teſtator in the hands of his executors 
to be adminiſtered. But Comyns, on whom they rely, decides 
this point againſt them: for he ſays they are the property of the 
executors ; and to ſay that a man has a property in goods after 
he is dead, or that becauſe they were once the property of a 
man who 1s dead, they are now the property of no one, are 
propoſitions which cannot poſhbly be maintained. On the con- 
trary, it is ſettled by many of the caſes quoted at the bar thar 
the property is veſted in the executrix, and that ſhe or her huſ- 
band may grant, alien, give, or releaſe, them. If an executor 
grant all his goods and chattels, not only his own, but alſo what 


he has as executor, ſhall paſs. 2 Roll. Abr. 58. pl. 8. 1 Leon. 263. 
and Shep. Touch. 94. So if he have ſome cauſe of action for 


| himſelf, and ſome for his teſtator, and he releaſe all actions in- 


definitely, this releafe doth diſcharge both ſorts of actions. 
Shep. Touch. 339. If any tenderneſs had prevailed, or alarm 
been taken, about making the executor guilty of a devaſtavit, 
all theſe caſes ſhould have been determined the other way. 
But the law goes on more general, and on broader, principles. 
It ſays the property is the executor's ; and whatever is his pro- 
perty may be taken for his debt. If he owe one debt on his 
own account, and another on account of the teſtator, (provided 
he ever had aſſets ſufficient) he is liable for both: if he can 
pay only one, he muſt go to gaol for the other ; and it is indif- 
ferent to him for which debt he does go to gaol. If ever he had 


aſſets ſufficient, it is perfectly immaterial whether he has them 


now, or what is become of them. And as to the creditor of the 
teſtator, when the property gets into other hands, he muſt uſe 
dne diligence, or abide by the loſs. If the executor be not in- 
ſolvent, he will {till recover his debt; and if he be inſolvent, 
{till the creditor may have the higheſt execution which the law 
knows, and that is againſt the body, Whether the huſband of 
the executrix in this caſe be infolvent or not no where appears ; 
and if he be not, the plaintiffs are diſputing de land caprind, 
The caſe, moſt analagous to that of executors, is the caſe of 
Baron and Feme, where the wife has a term of years veſted in 


her before marriage. By the marriage the huſband acquires a 


right to diſpoſe of that term; but unleſs he do ſome act to dif- 


poſe of it, upon his death it will ſurvive to the wife. If he. 
| 2 diſpoſe 
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diſpoſe of it partially only, the remainder will belong to her. 
But yet ſuch a term may be taken in execution for the huſband's 
debt; and it does not depend on his aſſent or diſſent whether it 


may be taken or not. But nolens volent the creditor of the huſ- N 


band has a right to be ſatisfied out of it. There an execution 
is equivalent to a grant or conveyance by the huſband ; and 
pari ratione, I think the execution in this caſe is equivalent to 
a fale; which (on all hands it is' admitted) would be good. 
The plaintiffs ſhould have followed the advice of Dedderidge, J. 
in Touch, (a) who ſays © It is policy for a creditor whohath cauſe 
to ſue an executor to be doing betimes, and to get judgment 
and execution as ſoon as he may; for it falleth out in this cafe 
that he who doth firſt come ſhall be firſt ſerved.” If goods be 
taken out of the hands of an executor, he muſt bring treſpaſs, 


as for his own goods. But the great ſtreſs of the argument on 


the part of the plaintiffs is that notice was given to the ſherifts 
that theſe goods were the property of the teſtator, and that the 
plaintiffs were creditors of his, and intended to fue out execu- 
tion. This argument ſtands deſtitute of all authority whatever. 
But I will not paſs it over, without conſidering what could or 
could not be the effect of notice in ſuch a caſe. The defen- 
dants were ſheriff; and they had ſeized the goods in queſtion 
for a debt of Reid's; thoſe goods then being in his poſſeſſion, 
and he then uſing them as his own. If the ſheriff acted legally 
in ſeizing the goods, he was bound to proceed in the execution; 
and a ſubſequent notice would not make that unlawful, which 
was lawful at the time. If the ſeizure were unlawful, the ſheriff 
was liable to an action, without any notice; and if it were not 
unlawful, no notice could make it ſo. A notice in ſuch a caſe 


as this is a perfect novelty, unknown to the common law with 


regard to any effect which it could have. But it muſt not be 
forgotten that we are now in the caſe of the ſheriff; and there- 
fore we muſt examine what he could do to protect or indemnify 
bimſelf. Suppoſe the contents of the notice were all falſe; 
how was the ſheriff to try whether they were true or falſe. 
But they may be all true, and yet the ſheriff not be protected 
in abandoning the execution. For ſuppoſe the plaintiffs“ debt 
were of ten years ſtanding, and a plan formed between the 
plaintiffs and the executrix that ſhe ſhould enjoy the goods for her 
own uſe, and that the plaintiffs would not moleſt her, unleſs the 
goods were ſeized by ſome other perſon. Or ſuppoſe the executrix 
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had paid debts to the amount of all the effects, or only to tlie 


amount of theſe goods; in ſuch caſe the property would 


clearly have become abſolutely and intirely her own. For Piowd, 
186. ſays © if an executor pay the teſtator's debts with his own 
money, he may retain to the value out of the teſtator's goods, 
as his own proper goods.” How is the ſheriff to try any one of 
theſe queſtions ? It ſhould be enough for him that the goods are 
in the poſſeſſion of the debtor, and uſed by him as his own. 

When the plaintiffs execution came to the ſheriffs' hands they 
could not take theſe goods under it. The writ commanded the 
ſherifts to levy the debt of the goods and chattels of the teſlator in 
the hands of Reid and his wife to be adminiſtered. Theſe goods 
were not then in their hands, but they were in the hands of the 
ſheriff, and in caſtodid /egis. And in Holt. 643, and 1 Show. 

174. it was reſolved by Holt, Ch. J. that goods being once 
ſeized and in cuſtody of the law, they could not be ſeized again 
by the ſame or any other ſheriffs. The ſame point is ſaid to 
have been reſolved by him in court the day before, in his argu- 
ment between Etkins and Weſtern, and not denied by any of the 
judges. So the ſheriff cannot take goods, which have been 
diſtrained. Tully and Another v. Peachey, Hil. 23 Geo. 3. In 


my opinion it is highly inconvenient to the Public that goods 


ſhould ever be ſo fettered or limited as not to be liable to the 
debts of thoſe, who have the enjoyment, and are ſuffered to 
appear as the real owners, of them. Some caſes have gone a 
great way on that ſubject ; and, as far as they have gone, per- 
haps we may be bound by them. For the ſame reaſon I think 
we ought to be bound by other caſes, which I ſhall mention 
preſently ; more eſpecially as they ſeem to be founded on good 
and plain principles of law and convenience too. I ſee no in- 
convenience in ſaying that any man, who will truſt goods to 
another on his perſonal credit, to uſe as his own, ſhall have no 
remedy in caſe the goods are ſeized but againſt the perſon to 
whom he has ſo given credit, and whom by thoſe means he 
may have enabled to draw in unwary tradeſmen, A contrary 
doctrine would introduce great uncertainty and inconvenience. 
It would embarraſs honeſt creditors, and no man would be ſafe 
in levying his debt under an execution, provided his debtor 
were cloathed with the character of an executor to another. 
For if he ſhould take one article out of an hundred, which was 
once the property of the teſtator, he muſt ſubmit to be ruined 


by an action; and that is to be done without the poſſible 


means 
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means of his knowing whether there were any, and what, 
debts of the teſtator's unpaid ; or whether the goods ſeized 
were originally .the property of the teſtator, or executor, For 
he, having no demand on the teſtator's effects, cannot even 
in equity call for an account of the teſtator's debts and effects: 
Nay even if he could do ſo, his fituation would not be 
bettered ; for that would only be giving ſeaſonable notice to his 
. debtor to diſpoſe of his property, and put himſelf beyond kis 
creditor's reach. But independently of all arguments 4 in- 
eonvenienti, | think this point has already been decided; and that 
we are bound by the deciſions of Hoyle v. Lundon, 3 Keb. 839. 
and Male v. Booth, M. 25 Geo. 3. In Hoyle v. Lundon the mo- 
tion was to ſtay the execution of goods in the ſheriff's hands, be- 
ing the wife's, as executrix to her former huſband, and taken 
for the preſent huſband's debt; Which was denied, becauſe, by 
payment of the debts of the former huſband, theſe goods may be 
the wife's own, and this Court will not try this on afhdavit. 
And by the Chief Juſtice “ in Norden's cafe, laſt term, it was 
held that execution againſt the goods of the executor for debt in 
jure proprio is a devaſtavit nolens volens.” It is ſtated as clear law, 
and will not now be denied, that by payment of the huſband's 
debts the goods become the property of the executrix. This is not 
at all qualified by the manner in which the motion came before 
the Court. But the moſt deciſive part is what is ſtated by the 


Chief Juſtice to have been done in Norder's caſe. It is impoſſi- 


ble to ſuppoſe that the Chief Juſtice did not know what he 
himſelf had done in the laſt term; and the book is expreſs that 
an execution againſt the goods of an executor for his own debt is 
a devaſtavit nolens volens, If it be ſo nolens volens, there is an end 


of all queſtion about the acquieſcence or allent of the executor, 


for he has not the power of aſſenting or diflenting ; and let him 
diſſent as much as he will, yet the execution is good. This is 
neceſſarily implied in the terms nolens volens. What was ſaid 
by Lord Mansfield in the caſe of Whale v. Booth, which has been 
much relied on by the counſel for the plaintiffs, about acquieſ- 


cence and conſent was not neceſſary in the caſe ; for nothing 


was ſaid in the caſe about aſſent or diſſent; the executor was 
no party to the cauſe ; and it was perfectly immaterial there 


"whether the executor could or could not have avoided the cze- 


cution. His Lordſhip ſaid the general rule of law and equity 
was clearly ſertled, that an executor may diſpoſe of the aſſets of 
the teſtator, and the creditor cannot follow them, If the law were 
Vor, IV. 8B | other- 
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otherwiſe, nobody could deal with an executor without taking 


an account of the whole eſtate. It is likewiſe clear that when 


he aliens, the purchaſer muſt know they are aſſets, and yet that is 


no objetion. He may alien for a debt of his own. Then his 
Lordſhip excepted the caſe of fraud or contrivance to enable an 
executor to commit a devaſtavit, This caſe (ſays he) comes 
within the principle, that is, the principle before mentioned; and 
a fale under an execution is equivalent to a ſale by the executor 


himſelf, If (fays his Lordſhip) an executor has paid all the 


debts, the effects are his own; and a ſtranger or third perſon 
cannot tell whether he has or not. From hence it neceflarily 
follows that in the caſe of a ſtranger it is immaterial whether 
they be paid or not. Then follow the words which have been 
ſo much commented upon, namely, © when the goods were taken 
the executor might have diſputed it, and ſaid they were the goods of 
the teſtator ; but he did not. He conſents to it.” But his Lordſhip 
concludes © It cannot be diſtinguiſhed from an alienation by the exe- 
cutor. I have already ſtated that what was ſaid in that caſe 
about conſent was not neceſſary in the cauſe; and I cannot 
conceive how the executor, of all people in the world, fhould 
be permitted to diſpute the execution. He is indebted to two 
perſons ; he keeps and uſes the goods, and pays neither. If 
either of them ſeize the goods, I ſhould think he could not ob- 


jet to it; and indeed the caſe of Hoyle v. Lindon fully proves 


that propoſition. At law, he who firſt comes muſt be firſt ſerv- 


ed; and if the goods of a teſtator be taken for the proper debt 


of the executor, the executor will become perſonally liable to the 
creditor of the teſtator. And as to the creditor who ſeizes the 
goods, though he know they were part of the aſſets, yet according 
to what Lord Mansfield ſaid in Whale v. Booth it is no objection ; 
for there can be no difference between a purchaſer and a creditor 
under an execution. If it be no objection againſt the creditor, 
a fortiori it cannot be againſt the ſheriff. But (for argument 
ſake) I will ſuppoſe that the executor might have diſpured the 
execution, yet that will not avail the plaintiffs in this cauſe; 
for they are not executors ; the executor has not diſputed the 


execution, or taken any part in the buſineſs; and if his con- 


ſent were neceſſary, I ſay his not objecting is aſſenting. In 
this caſe, as in Whale v. Booth, the plaintiffs are creditors of the 
teſtator's, and the defendants are ſheriff; and therefore that caſe 
is a direct authority in point for the preſent. The only differ- 


ence between them is that in the preſent caſe there was notice; 


+ | g but 
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but that cannot alter the law, except in cafes where the law 1792. 
itſelf requires notice: and beſides the notice was not by the exe. wo 
cutor but by the attorney for the plaintiffs, the creditors. Again, 5 5 
even ſuppoling that there may be caſes, the exiſtence of which Nawman. 
I deny, in.which a creditor of an executor cannot ſeize the 
goods of the teſtator, yet there is ſtill another caſe upon the 
authority of which the plaintiffs ought not to have judgment on 

the facts found by this ſpecial verdict. For in Ayleſbury againſt 
Harvey, 3 Lev. 204. a replevin was brought for a ſilver cup, and 

the defendant juſtified by a condemnation before the juſtices 

of peace upon the ſtatute of exciſe for the non-entry of ſtrong 
waters, and a warrant made to levy a fine of 20s, ſet on the 
plaintiff for it. The plaintiff replied that J. S. made him 
executor in 1666, and he had this cup, and yet has it as exc- 
cutor. Several objections were made at the bar; but the point 
that the teſtator's goods could not be ſeized for the debt of the 
executor was not thought even to be arguable. But at the end 

of the caſe it is faid the Court did not regard the plea that he 

had it as executor ſo long ago, but they would intend the pro- 
perty altered, notwithſtanding the adbuc habet; for it would be 

very perilous to all officers, if ſuch pleading were allowed. The 
queſtion whether the goods of a teſtator may in all caſes be 
feized for the debt of the executor was not agitated there; but 

if it had been, the argument of its being very perilous to all 
officers would have applied as powerfully as it did to the par- 
ticular caſe. The point adjudged was, that in the cafe then before 

the court (however the law in general might ſtand) the goods of 

the teſtator might be taken for the debt of the executor ; and 

if time be material in the deciſion of this queſtion, and it 

be clear that in ſome caſes they may be ſo taken, then it was 
incumbent on the plaintiffs before they could do away the for- 

mer execution, and charge the ſheriff, to ſhew that they came 
within due time; but that they have not done. The cafe in 
Lev. is a direct authority againſt the general poſition in Compyns ; 

and there is no caſe whatever, which ſays that a crediror under 

any circumſtances may maintain ſuch an action as the preſent. 

This does not appear upon the record to be a caſe in which the 
executrix herſelf could object to the firſt execution, if ſhe had 
been willing and able ſo to do. But even if ſhe could, {till it 
remains to be proved that a creditor may make that objection; 

for which no authority has been quoted. It alſo ſeems to me 
chat before judgment can be given for the plaintiffs, the Court 

| muſt 
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1792. muſt be prepared to ſay that though the executrix may have paid 
— more in diſcharge of the teſtator's debts than ever came to her 
FARR hands, and though ſufficient aſſets may remain to ſatisfy the 
N = plaintiffs“ debt, yet that the creditor of the huſband could not 
ſeize any goods which ever had been the teſtator's. For it is not 

found by this record what were the value of the aſſets, or the 
amount of the debts, or what the executrix has paid, or whe- 

ther there are or are not aſſets remaining ſufficient to ſatisfy this 

debt. The jury have ſaid that the ſheriff ſeized goods in the 

houſe wherein the executrix of her huſband lived, and in which 

houſe the teſtator lived at his death, and which goods were 

once the goods of the teſtator, and were then in the hands of the 
executrix and her huſband : but they have omitted the common 

words, that the goods were in their hands to be adminiſtered. 
Whether the goods had been ſold at an auction, and the exe- 

cutrix bought them in, and applied the produce in payment of 

debts, or in what right ſhe had them at the time of the execu- 

tion, the Court is wholly uninformed ; and therefore this caſe is 
infinitely looſer than the caſe in 3 Lev. 204. where the words 
that the defendant yet has it as executor” were holden in- 
ſufficient. The ſheriff, it is true, has returned that there are no 

ele in his bailizwick, whereof he could levy the damages; but 

that will not ſupply the defect of the verdict; neither will the 
repetition of the inference and concluſion drawn by the cloſe of 

the declaration © that by means of the premiſes the plaintiffs 
have been greatly retarded and hindered from obtaining their 

« damages and loſt the ſame” ſerve the purpoſe ; for that is an 
inference without a fact to ſupport it. In every light in which 

I have been able to put this caſe, I am of opinion that there 

ought to be judgment for the defendants. | 

ASHHURsST, J. I do not mean to centrovert the general 

doctrine, that by the appointment of a perſon, as executor, the 

legal property in the perſonal eſtate of the teſtator does on his 

death veſt in ſuch perſon, as executor. Nor do I mean to gon- 

trovert that he has, as neceſlarily incident to the nature of his 

office, a diſnoſing power over ſuch property; for it being a part 

of his office to*pay debts Vc, he muſt be able to convert the 
ſpecific property into money by the ſale of it. If it were other- 

wiſe, no man would deal with an executor; for the buyer 

cannot be ſuppoſed to have a knowledge of the ſtate of the teſ- 

tator's property and debts ; and therefore the bare act of ſale is a 
ſufficient indemnity to the purchaſer, if there be no colluſion. 

1 J Will 
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I will add that I do not diſagree with the doctrine laid down in 
the caſe of Whale v. Booth but in my opinion that caſe does not 
at all govern the preſent; for in that the execution (for the 
proper debt of the executors) was completely executed, and a 
bill of ſale made before the coming in of the plaintiffs execu- 


tion for a debt of the teſtator's; and though it is ſtated that the 


creditor knew the goods ſeized were part of the teſtator's pro- 
perty, it is not ſtated that he knew there were unſatisfied debts, 
nor did any creditor intervene till the execution was completely 


executed, (which is not the caſe here). If the creditors will lie by, 


and not aſſert their rights, it is reaſonable for a third perſon to 


ſuppoſe that all the debts are ſatisfied ; and if ſo, the executors have 


the property; or they may have paid the debts with their own 
money, and it would be very inconvenient that an execution 
completely executed ſhould be overhauled, when it was owing 
to the laches and neglect of the party that the prior execution was 
ſuffered to be completed. There are caſes where even the crown 
may loſe it's priority by not aſſerting it's claim in due time; as 
in The King v. Cotton (a); where it ſeems taken for granted that 
in caſe of diſtreſs and ſale a crown proceſs teſted after the ſale 
ſhall not overhaul it, though for a prior debt, I ſhall next con- 
ſider what the nature of the property is, which an executor has 
in the aſſets of the teſtator. And I apprehend it clearly not to 
be an abſolute, but a qualified, property; he has it only under a 
truſt to apply it for payment of the teſtator's debts, and ſuch 
other purpoſes as he ought to fulfil in the courſe of his office, as 
executor. This appears plainly from the form of the judgment 
in an action brought by a creditor of the teſtator ; for it is 
44 to be levied of the goods of the teſtator in the hands of the 
« executors to be adminiſtered, if they have ſo much in their 


hands, and if they have not, then the colts to be levied of the 


proper goods of the executors :” this ſhews plainly that the law 
makes a diſtinction between the goods he has as executor, and 
thoſe he has in his own right. But it may be ſaid that, as the 


executor has the legal property in theſe goods, and the ſheriff has 


an execution againſt his goods, the ſheriff is bound to take them 
if he can find no other. In anſwer to this, I ſay that, as between 


the ſheriff and the party, the ſheriff will certainly not be a 7re/paſſer 


by the taking; but, as between the theriff and an unſatisfied 
creditor of the teſtator, he is guilty of a wrong, if he proceed 
to ſell after notice from ſuch creditor that the goods ſeized were 


| | (a) Park. 112. 
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payment of the debts of the former huſband, theſe goods may be 


nothing is to be intended upon a ſpecial verdict. Let us next 


his own ; therefore the plaintifls' right to bring ſuch action will 


ſolvency, but truſted to the teſtator and his aſſets. I cannot 


CASES IN EASTER TERM | 
the property of the teſtator, and that he has a judgment againſt 
the executor to be levied of the teſtator's goods: and he would 
be juſtified, as againſt the creditor of the executor, if he were to 
return nulla bona; for though the executor. has the legal property, 
they are not his /impliciter,, but merely as a truſtee for certain 
purpoſes till all debts are paid. But the caſe in 3 Ke. 8 39. 
has been cited at the bar, and relied on. In the firſt place, this 
book does not ſtand in the higheſt degree of authority in general; 
and I do not think the intrinſic merit of the report itſelf of this 
caſe will add much to its authority. That caſe has been already 
mentioned, and therefore it is not neceſſary to ſtate it again. But 
I muſt obſerve that Norden's caſe, which is there referred to as 
of the preceding term, 1s not to be found. But to give the 
principal caſe more credit than it ſeems to deſerve, let us con- 
ſider what it is. The Court denied the motion © becauſe by 


the wife's own; and this Court will not try this upon affidavit.” 
The Court then refuſed to enter into this in a ſummary way. 
But that objection does not hold in the preſent caſe, where the 
Court are proceeding upon a ſpecial verdict, and where all the 
facts appear before them on record. There too the Court ſaid © the 
goods may be the executor's own . by payment of the debts of 
the teſtator.” But there is nothing before us, upon which we 
can ground ſuch a preſumption. In the firſt place the executor 
has not pretended upon the record that he has fully adminiſter- 
ed; and we are not then to preſume it. Nor has the ſheriff 
given any evidence upon this trial that the executor has paid 
debts to the amount. And I have always taken it as a rule that 


conſider what is the juſtice of the caſe. The creditor who has 
brought his action, and recovered judgment againſt the huſband 
of the executrix in his own right, has given credit to the party 
himſelf. The teſtator's creditor never gave any credit but to 
the teſtator, and his aflets. If then one of the two is to ſuffer, 
it muſt be agreed that he ought to ſuffer who has given credit 
to the executor. , But it has been ſaid this will be a devaſtavit 
in the executor, and the plaintiff may have a remedy againſt 
him on the devaſtavit, de bonts proprits ; but unfortunately it ap- 
pears on the record that the executor has no goods and chattels of 


be but a poor remedy. They never truſted to the executor's 


2 agree 


IN THE THIRTY-SECOND YEAR OF-GEORGE Ii. 


agree that, becauſe the ſheriff has ſeized, he is bound to ſell. 
"Suppoſe he had ſeized goods, as the goods of the debtor, when 
it afterwards appeared before ſale that they were manifeſtly the 


goods of another ; it could not be contended that he was bound 


to ſell. Or ſuppoſe the party had the goods as a truſtee for cer- 
tain purpoſes, which was made known to the ſheriff before ſale, 
if the ſheriff perſiſted in ſelling, it would in my opinion be a 
tortious act in him. Therefore I am of opinion that judgment 
muſt be given for the plaintiffs. 

Lord Kenyon, Ch. J. I am very glad that this queſtion has 
been brought before the Court on a ſpecial verdict, becauſe if the 
counſel for the defendants have any ſerious doubts about the le- 
gality of our judgment, they will have an opportunity of queſ- 
tioning it by bringing a writ of error. A more momentous 
queſtion never came before the Court; inaſmuch as it may 
reſpect the property of every man in the kingdom; for perſons 
in general, who have property to diſpoſe of, are uſually circum- 
ſpect enough to make their wills, and to make a ſelection of per- 
ſons to be their executors, in whom they can confide : and as 
it is impoſſible to ſcrutinize the heart of man, or to foreſee what 
change of circumſtances may befal their executors, no prudence, 
according to the defendants' argument, could inſure any honeſt 
man that his debts ſhould be paid, even though he left an ample 
fund for that purpoſe. About the juſtice of this caſe no man 
living can doubt. A. died indebted to a conſiderable amount, 


leaving aſſets, and appointing executors to adminiſter them; 


and part of theſe aſſets remained in the hands of the huſband 
of the executrix down to the time when an execution was iſſued 
for the proper debt of the executrix's huſband. When that writ 
came to the ſheriff, if no claim had been made by any other 
perſon, if there had been no evidence to induce the ſheriff to 
believe that the goods ſeized were the property of the teſtator 
unadminiſtered, if there had been no competition between the 
reſpeQive creditors who had the ſuperior claim, the goods taken 
muſt have been conſidered as the property of him, in whofe 
hands they were found. They would have been treated as 
his own originally, or as having become ſo by payment of all 
the debts of the teſtator. But it is now too late to ſay that, in 

every caſe, and under all circumſtances, the poſſeſſion of goods 


is concluſive evidence of property, and will warrant a ſheriff in 


Feizing all goods in the hands of the executor. In deciding that, 


we {ſhould forget a ſeries of decided caſes upon marriage ſettle- 
+. ments, 
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ments, Cadogan v. Kennet (a); ; and many others... They eſtabliſh 
this-point; that as ſoon as it becomes. neceſſary to juſlice to enquire 
to whom the goods belong, the theriff is bound to make that 
enquiry. But it was ſaid, in the argument, that it was difficult 
for the ſheriff to decide in this caſe to whom theſe goods be- 
longed: it was not leſs difficult in all thoſe caſes alluded to; 
becauſe poſſeſſion is primd facie evidence of property. But the 
ſheriff is bound to execute the duties of his office; and if any 
queſtion ariſe about the property, the paſſage cited by my bro- 
ther Gro/e from Dalton ſhews that he has an opportunity of de- 
ciding that by ſummoning a jury; and that will at all events 
juſtify him. That, in general, there is a diſtindion between 
thoſe goods which an executor has in his own right, and thoſe 
which he has as executor, the very form of proceedings abun- 
dantly evinces. For in an action againſt an executor the judg- 
ment is that the debt ſhall be levied de Bonis teftatoris, if there 
be ſufficient goods of the teſtator in the hands of the executor / 
to be adminiſtered, and the damages and coſts in certain events 
to be levied de bonis proprits. In executing ſuch a writ the ſheriff 
muſt abide by the terms of the writ, and make a diſtinction 
betweeri the two ſorts of goods. And if, in the execution of 
ſuch a writ, he cannot find goods ſufficient to anſwer the debt of 
the teſtator's creditor, he cannot have recourſe to the other fund; 
but the creditor muſt inſtitute a new action, alleging a devaſtavit, 
before he can reſort to that other fund, and have execution 
againſt the executor's goods. This ſhews the diſtinction be- 
tween the two funds beyond all doubt, and is of greater autho- 
rity than even adjudged caſes, becauſe the writs and records 
form the law of the land. 1 will not go through all the caſes 
upon the ſubject, becauſe my brother Grgſe has already ſtated | 
them : but they all prove that wherever it 1s neceſſary to enquire 
whether goods in the hands of the executor belong to him, or 
to the teſtator, the ſheriff is bound to inſtitute the enquiry. 
In 3 Burr. 1369, Lord Mansfield expreſsly ſaid *© If an executor 
become a bankrupt, the commiſhoners cannot ſeize the ſpecific 
effects of his teſtator; not even in money, which ſpecifically can 
be diſtinguiſhed and aſcertained to belong to ſuch teſtator, and 
not to the bankrupt himſelf.” This indeed did not want the 
authority of. Lord Mansfield ; for it ſtands upon the firſt prin- 
Ciple of law and juſtice, jus ſuum cuique tribuere. One of the caſes 


(@, Cow, 432. 


cited 
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cited was from 1 Rol. Abr. 889 (a). where it is ſaid, © if the 
huſband of an executrix ſue with her for a debt due to her as 
executrix to J. S., and the wife die after judgment and before 
execution, the huſband cannot have execution on the judgment 
for though he was privy to the judgment, yet he fhall not re- 
cover the debt, becauſe that would belong to the ſucceeding 
executor or adminiſtrator of J. S.“ Now if all the property 
which an executor had, whether belonging to the teſtator or to 
himſelf, were to be mixed in one undiſtinguiſhed maſs, ſuch 
caſes never could have ariſen. In that caſe if the huſband and 
wife had ſued for a debt due to the wife in her own right, the 
huſband might have had execution. As to the caſe cited from 
3 Keble; my brother 4/hbur/t has already obſerved that that 
reporter 18 not always accurate ; and, if any inſtance were wanting 
to warrant the obſervation, the caſe referred to would prove it ; 


becauſe he there referred to another caſe of his own reporting, as 


of the preceding term, which 1s not there to be found. And in- 
deed ] cannot reconcile to my mind the principle ſaid to have 
been eſtabliſhed in Norder's caſe, that an executor ſhall be com- 
pelled to commit a devgſlavit nolens volens. But the principal caſe 
might, I think, have been cited by the plaintiffs here; there 
the Court © refuſed on motion to ſtay execution of goods in the 
ſheriff's hand, being the wife's, as executrix to her former 
huſband, and taken for the preſent huſband's debt, becarſe by 
payment of the dcbts of the former huſband, the goods might be the 
wife's own ; and the Court would not try this on affidavit.” 
There the material queſtion was, whether or not the wife had 
paid debts to the amount of thoſe goods; becauſe, if ſhe had, they 
would have belonged to her : but that the Court refuſed to try 
on a ſummary application. But it is not ſaid in that caſe that 
a creditor of the teſtator came in before the execution was ex- 
ecuted: but the goods being found in the poſſeſſion of the 
| huſband of the executrix, and no competitor appearing to make 
any croſs demand, they were (for any thing that appeared to the 
contrary) 'his own, and were therefore taken in execution for 
his debt. But that caſe does not prove that if there had been 
any competition between the creditor of the executor and of the 
teſtator, and if the fair ſtate of the caſe had been diſcloſed to 
the ſheriff, he muſt have taken the goods as belonging to the 
former. As little to the defendants' purpoſe alſo 1s the caſe of 
Whale v. Booth. Lord Mansfield, in deciding that caſe, attended 


(a) 889. tit. Execution; there being two pages of the ſame number. 
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to the e juſtice of it, .and ſcemed rejoiced to find that the law and 
the juſtice of the caſe were not at variance. His lordſhip be 

gan with ſaying “ that the general rule of law and equity was 
clearly ſettled, that an executor may alien the aſſets of the 


teſtator for a debt of his own, and that a creditor cannot follow 


them; and that it is no objection to the validity of the fale 
that the purchaſer knew that they were aſſets. It is abſolutely 
neceſſary that he ſhould have that power, in order to convert 
the goods into money for the payment of debts. His lordſhip 
ſtated one exception, Where there was a contrivance between 
the executor and his creditor to enable the former to commit a 
devaſtavit.” Here indeed was no contrivance between thoſe 
perſons : but the effect was the ſame; for the attempt on the 
part of the creditor was to compel the executor to commit a 
dewaftavit, which is an exception to the general rule. Lord 


Mansfield then procgeded to ſay that © when the executor had 


paid all the demands upon the teſtator, the aſſets belonged to 
him.“ But that cannot apply to this caſe ; where, ſo far from 
the teſtator's debts being all paid, it appears that before the 
execution againſt the executor was executed, this competition 
between the reſpective creditors aroſe, which ſhews that the 
teſtator's effects were not become the property of the executor, 
becauſe the debts were not paid. His lordſhip then ſaid “ when 
the effects were ſeized, the executor might have diſputed their 


being applied to ſatisfy his own debt.“ It is true that the ex- 


ecutor may diſpute it; and when the objection is made, it con- 


trols the primd facie evidence: that the goods 1n the hands of 


the executor are his own. His lordſhip alſo added that © the 
ſale under the execution in that caſe could not be diſtinguiſhed 
from an alienation by an executor.” In general it cannot; but 
it may be diſtinguiſhed when the ſeizure is made to anſwer the 
purpoſes of injuſtice. I agree therefore with the reaſoning of 
that caſe throughout; and think that that caſe and the one in 
Keble afford a ſtrong argument in favor of the plaintiffs here. 
I' am not prepared to exclude from our confideration the deci- 
Gons in courts of equity. Equitas ſequitur legem. Where the 
law is ineffectual, equity ſteps in to give redreſs, following 
however the rules of law. And in Cooper v. Lord Cooper (a) 
Sir Foſeph Fekyll, in commenting on the juriſdiction of the Lord 


Chancellor, ſaid that the diſcretion which was to be exerciſed i in 
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that Court was to be governed by the rules of law and equity; 

that in ſome caſes it followed and aſſiſted the law, by advancing + 
the remedy; and that though in others it relieved againſt the 
_ abuſe; or allayed the rigors, of it, it in no caſe contradicted or over- 


turned the grounds or principles of law. With regard to the 
caſe cited from 3 Lev. 204. where the ſilver cup was taken in 
the hands of the executor ; the ground upon which the Court 
proceeded was that they would intend' the property altered after 
ſo long a poſſeſſion by the executor, 
here upon which we can intend an alteration in this property: 
but, on the contrary, that intendment is negatived, for it ap- 
pears that the executor has not paid all the debts of the teſtator. 
The facts found by this verdict, inſtead of opening a door to 
let in the preſumption that the teſtator's debts were paid, and 
that the goods were conſequently become the property of the 
executor, abſolutely exclude it. As to the expreſſion cited from 
Shower to ſhew that goods once ſeized cannot be ſeized again, 
it muſt mean, when they are. /cgally ſeized; for if any thing 
happen to diſaffirm the firſt ſeizure, and to ſhew that it was not 
legal, it is conſidered as no ſeizure in law; and the word © ſei- 
zure” is in ſuch a caſe miſapplied. 

I defire to be underſtood as not wiſhing in the leaſt to 
abridge the powers of executors, or to ſhake the authority of a 
ſingle determination, but leaving executors in the full poſſeſſion 
of all the powers with which they were ever inveſted, I would 
ſay © let them execute their duty, and let their authority ceaſe 
where injuſtice begins.” 


Per Curiam, Judgment for the Plaintiffs. 


DuBERLEY againſt GUNNING, 


HIS action for criminal converſation was tried before 
Lord Kenyon at the Sittings for Weftminſter after laſt term; 
when the, defendant, in anſwer to the caſe proved on the part 
of the plaintiff, gave evidence of many indecent familiarities 
between him, (the defendant,) and the plaintiff's wife in the pre- 
ſence of her huſband, from whence the jury were preſſed to 
draw the inference of connivance on his part. 
Lord KEnyoN, in ſumming up the evidence, told the jury 
that, if they were of opinion that the huſband had conſented to 
the infidelity of his wife, it took away altogether the ground 
of the action, and they ſhould find a verdict for the defendant. 
| 38 | If 


But there is no ground 


Tue clay, 
May 8 th. 


The Court 
will not grant 
a new trial 
in an action 
for criminal 
converſation, 
merely be- 
cauſe the da- 
mages appear 
to them to 
be exce ſſi ve. 
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„If they thought that, though he had not gone that length, yet 


he had been guilty of groſs negligence or inattention to her con- 
duct with reſpect to the defendant, that would go far in miti- 
gation of the damages; and to this opinion he hirfelf moſt 
{trongly inclined. - But if they ſaw no ground for imputing even 
ſuch negligence to the plaintiff, then they were to aſſeſs what 
damages under all the circumſtances he was entitted to. The 


jury found a verdict for the plaintiff with 3, oo0 l. damages. 


A rule was obtained to ſhew cauſe why the verdict ſhould not 
be ſet aſide, and a new trial had on two grounds; 1ſt, as a ver- 
dict altogether againſt evidence; 2dly, on the ground of ex- 
ceſſive damages. It is unneceſſary to enter into the detail and 
examination of the particular evidence given in the cauſe. On 
the firſt ground Buller, J. alone was of opinion that the verdict 
was wrong; the other three judges thought that the jury had, 
at all events, done right in finding a verdict for the plainti. 
As to the ſecond point, 

Erſkine, Wood, and Shepherd, ſhewed cauſe ; contending, that 
in a caſe of this kind the queſtion of damages was fo excluſively 
within the province of the jury, depending upon a variety of 
conſiderations, many of them ſpringing from the feelings of 
human nature, that the Court could not interfere to correct 
their opinion, without taking upon them the characters of 
jurors as well as judges. In all other caſes where the Courts 
have granted new trials on the ground of exceſſive damages, 
there are certain criteria by which the propriety of the damages 
given may be eſtimated ; and though poſhbly no exact line can 
be drawn, yet it may eaſily be ſeen whether the damages given 
be greatly diſproportionate to the injury received, and it's actual 
or probable conſequences. But in a caſe like the preſent where 
the ſpirit is principally wounded, and the future happineſs of 
the. ſufferer deſtroyed, there is no ſtandard by which the judges 
can aſcertain the exceſs of the damages given; for, admitting 
that the judges, had they been ſubſtituted in the place of the 
jury, would have given leſs, it does not follow that they would 
have decided more properly than the jury have done ; nor would 
it be capable of aſcertainment hy reference to any known rule 
whether they had or not. But in this caſe. the conſtitution has, 
relied upon. the judgment of the jury, and not of the Court ; 
and therefore it may fairly be preſumed that it was thought the 
beſt tribunal to which ſuch a queſtion could be referred. And 
the Judges themſelves have heretofore conceded this point to 


3 | the 
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the excluſive examination of the jury; for in Wilford v. Berkeley 
(a), upon a motion like the preſent, on the ſame ground of 
exceſs. of damages, The Court were clear and unanimous, 
that, although there was no doubt of the power of the Court 
to exerciſe a proper diſcretion in ſetting aſide verdicts for ex- 
ceſſive damages in caſes where the quantum of the damage really 
ſuffered by the plaintiff could be apparent, or they were of 
ſuch a nature that the Court could properly judge of the degree 
of the injury, and could ſee manifeſtly that the jury had been 
outrageous | in giving ſuch damages as greatly exceeded the 
injury ; yet the caſe was very different where it depended upon 
.circumſtances, which were properly and ſolely under the cogni- 
zance of the jury, and were fit to be ſubmitted to their deciſion 
and eſtimate. And they held the caſe of criminal converſation 
with another man's wife to be of this latter kind. For the in- 
jury ſuffered by the huſband, and the eſtimate of the damages 
to be aſſeſſed, muſt in their nature depend entirely upon cir- 
-cumſtances, which it was ſtrictly and properly the province of 
the jury to judge of.” The caſe of Chem v. Brigg, Mic. 6 Geo. 
1. B. R. was allo cited, as exactly fimilar in principle to the above 
determination. In Ducker v. Wood (5), where a new trial was 
moved for on the ground of exceſſive damages in an action for 
an aſſault, the verdict being for 150 J., the Court refuſed it. So 
they did in Red/haw v. Brook and Others (c), where 200 J. 
damages were given againſt cuſtom-houſe officers for entering a 
houſe to ſearch for uncuſtomed goods ; although it was ſtated 
that little or no damage was done, and the officers behaved 
well enongh; and the Court thought the damages might be 
too large; yet they ſaid, they could not draw the line to fix the 
meaſure of damages. And the Court held the ſame language 
in a ſimilar caſe of Bruce v. Rawlins and Others (4). If the 
Court could interfere here, becauſe they conceive the damages 
to be too great, they may on the ſame principle grant a new 
trial where they think the damages are too ſmall ; but that 
was never contended for. 

Bearcroſt, Mingay, Bower, and Baldwin, contra, admitted that 
10 a caſe like the preſent it was neceſſary for the party com- 
plaining of the exceſs of damages to make out a very ſtrong caſe 
for relief. But if ſuch a caſe were made out, as they contended 
It was here, if the verdict were admitted to be unjuſt, and the 

(ai Burr. 509. ö (c) 2 Will. 405. 

WY nc kv ON IN (d) 3 Will. 61. | 
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damages enormouſly diſproportionate to the injury proved, i it 
would be the ſtrongeſt reflection upon the laws, and a ſtigma 
upon the trial by jury itſelf, to ſay that no redreſs could be 
afforded. The caſe cited from Burrow goes no further than to 
ſhew that the Court could not ſay that oo. was too much in 


that caſe. So here if the Court cannot ſee clearly that 5,000/. 


is too much, the defendant cannot expect a new trial. The 


only objection which has been urged on principle to the Court's 
interfering in ſach a caſe as this is that there is no certain 
ſtandard by which they are enabled to try the exceſs of da- 
mages. That indeed may be a reaſon for diſputing the ſup- 
poſed exceſs, on account of the difficulty of proving it in any 
particular caſe : but, admitting the exceſs, if ſuch an argument 
could prevail here, it might be urged with as much juſtice 
againſt the granting of new trials for exceſs of damages in caſes 
of ſlander and many others, where the power of the Court to 
interfere was never doubted. The ayiculty therefore of exer- 
ciſing the judgment upon ſuch a queſtion is no argument againſt 
the power of exerciſing it. The ground on which coyrts of law 
interfere 1n all caſes of granting new trials 1s to preveat injuſtice, 
whether it ariſe from accident or error; or whether the error 
be in the judge, or the jury. And if the injuſtice of a ver- 
dict be once eſtabliſhed, the exerciſe of this right is not merely 
a matter of diſcretion, but. of duty. 


Lord Kenyon, Ch. I. It has been preſſed upon the Court 


that, this queſtion of damages being within the ſole province 


of the jury to determine, an application for a new trial on the 
ground of exceſs is an appeal from the proper juriſdiction 
to another which has no cognizance of ſuch a queſtion. But 
in general caſes the opinions of juries have been reviſed in 
ſome ſhape or another from all times. The ancient method of 


correcting the errors of juries was by the harſh proceeding of 


attaint, which was productive of no remedy to the aggrieved 
party; and therefore the Courts did wiſely to rid themſelves of 
ſach an inconvenience in the adminiſtration of juſtice, by the 
milder remedy. of ſetting aſide an erroneous. verdict, and ſending 
the caſe back to the reviſion of another jury. This is by no 


means encroaching upon the juriſdiction of the jury, nor draw- 


ing the queſtion to the examination of a different tribunal from 
that to which the conſtitution has referred i it: for it is not 
ſubſtituting a different judgment 1 in the place of that which has 
been pronounced ; but requiring the ſame JurildcHop -b to recon- 
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ſider that opinion which appears to be erroneous, Without 
this general power in the Court, injuſtice would be done in man, 
caſes. With regard to the preſent caſe, two points have been Dortster 
ſubmitted to the Court; the firſt of which goes to impeach the GL 


verdict altogether. But upon the evidence given, I do not think 
the ground of the action is altogether done away. A leading 
caſe upon this fubject is that of Cibber v. Sloper (a), where the 
huſband who brought the action was proved to have left his 
bed for Sloper. If ſuch a man could have recovered a verdict, 
the very ſource and firſt principles of juſtice would have been 
contaminated. The Court therefore held clearly that the jury 
were bound to find for the defendant. Other caſes there are 
where the conduct of the huſband may be ſaid to border upon 
vice, though perhaps not amounting to vice itſelf. There the 
circumſtances go in diminution of damages. This caſe in my 
opinion approximates moſt nearly to that line of caſes. Here was 
at leaſt evidence of much indifcretion on the part of the plain- 
tiff, Then comes the queſtion as to the exceſs of damages. 
{Here his Lordſhip went through the detail of the evidence and 
concluded with ſaying ;] Under all the circumſtances I think 
the damages were much larger than ought to have been given. 
But here I doubt what concluſion I ought to draw from all the 
premiſes. And my difficulty ariſes from being unable to fix 
any ſtandard, by which I can aſcertain the exceſs which, 
according to my view of the caſe, I think the jury have run 
into. In many caſes where the Court have ſaid that the damages 
were too great, they have had ſome grounds to proceed upon, 
by which the exceſs might fairly be meaſured. But where there 
is no ſuch ſtandard, how are the errors of the jury to be recti- 
fied? What meaſure can we point out to them, by which they 
ought to be guided? If we can ſet aſide a verdict in ſuch a caſe 
as this for exceſs of damages, I preſume we ſhall be equally war- 
ranted in ſo doing where we think the damages too fmall ; and 
yet in Lord Strafford's caſe although the Court thought that 19. 
damages given againſt him were much too fmall, they did not 
think themſelves warranted in granting a new trial on that 
account, becauſe they had no rule to go by. According to my 
judgment of this caſe, I think the damages are a great deal too 
much: Nay, I ſhould: have been ſatisfied even if nominal damages 
only had been given; but as the jury have formed a different 
judgment upon the evidence, I know not why my judgment 


(a) Vide Bull. V. P. 27. 


mould 


GUN NING. ) 


_ N 
_— — 
- 
3 — wm dns wen 1 
- - 


—ͤ—ũm— —— — — - _ np So 9 
— „% e — — —＋ — 
rede 


rr 
re 
| =” 


i aa 


* — 
p „ — 
rr 5 
* 
- — — — -—— 


* 
— 


AK 


SS 


ASS 


36 AS ES IN EAS TER TERM 

1792, ſhould be preferred to their's upon ſuch a ſubject. It is plain 

— chat Lord Mansfield in the caſe of Wilford v. Berkeley thought 

| PunentEY that the Court could not interfere in ſuch a caſe. We have 

G 9 known inſtances of much greater damages than theſe given in 

1 theſe kind of caſes, which were never got rid of by granting new 

trials. Knowing therefore no inſtance in which a new trial 

has ever been granted in ſuch a caſe upon the ground of exceſ- 

ſive damages, and the opinion of the Courts having leaned 

ſtrongly againſt ſuch interference even in caſes which ſeemed to 

call for it as well as this, I confeſs, although I feel great difficulties 

on the one fide as well as the other, I have not courage enough 

to make the firſt precedent of granting a new —_ under ſuch 
circumſtances as the preſent. 

A$SHHURST, J. If the jury had been of opinion that the 
huſband had conſented to the adultery of his wite, they ought 
to have found, and probably would have found, a verdict for 
the defendant. So if they had even thought. that he had been 
guilty of imprudence, that would have gone in mitigation of 
damages. Both theſe conſiderations were diſtinctly left to 
them by his lordſhip ; ſo that no fault is to be found with the 
judge's direction. But yet they have found a verdict for 5000 /. 
damages. Now, as to the verdict having been properly given for 
the plaintiff, I have no ſort of doubt, in ſo much that had it 
been the other way, on the preſent impreſſion of my mind upon 
the ſubjet, I ſhould have been inclined to grant a new trial. 
As to the other queſtion, whether this Court can ſet aſide the 
verdict merely for exceſs of damages, I think before they can 

do that, they ought to be able to aſcertain ſome rule by which 
the damages are to be meaſured, and to which the facts may 
be applied. Where damages depend in any wiſe upon calcu- 
lation, the Court have ſome medium to direct them, by which 
they are enabled to correct any miſtake of the jury. But where 
there is no ſuch light to guide them, where the damages de- 
pend upon mere ſentiment and opinion, the Court have no line 
to go by ; and therefore it would be very dangerous for us to in- 
terfere. We have no right in ſuch a caſe to ſet up our own 
judgment againſt that of the jury, to which the conſtitution has 
referred the decifion of the queſtion of damages. There is 
anorher conſideration, deſerving of great weight, which is, that 
the Court never granted a new trial in ſuch a caſe as this for 
exceſſive damages; and yet many inſtances have occurred where 
the damages have been confeſſedly exceſſive. 
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BuLLER, J. The law on this ſubject is now clearly ſettled to 
be that if the huſband conſent to his wife's adultery, it goes in 
bar of his action: if he be only guilty of negligence, or even 
looſe, or improper conduct, not amounting to a conſent, it 
only goes in reduction of damages. [He then went into a con- 
ſideration of the whole evidence; from whence he inferred that 
there was conſent on the part of the plaintiff, and therefore that 
'the verdict ought to have been in favour of the defendant]. But 
at any rate I am of opinion that the Court ought to grant a new 
trial on the ground of exceſſive damages. I do not appre- 
hend that the power of the Court to grant new trials in any 
caſe, if a proper ground be laid for it, has been denied even at 
the bar. It is certainly eſtabliſhed by a variety of authorities in 
general terms, without making any exception whatever. And 
this power is repeatedly exerciſed in cates where the ſtandard for 
damages is full as uncertain as in the preſent caſe. Every caſe 
muſt ſtand on its own particular circumſtances; there is no 
laying down any fixed rule for aſcertaining the damages in many 
inſtances, New trials have been granted from the year 1655, 
at leaſt, as appears by a caſe of that date (a): and there one of 
the grounds was that of exceſſive damages. And that has 
been admitted in almoſt every other caſe ſince. In Beardmore v. 
Carrington, C. B. (6b) all the judges agreed that the Court might 
grant a new trial for exceſs of damages. There are beſides 
many old caſes which ſhew that the inſtance of the exerciſe of 
this power in 1655 was not the firſt. One caſe is as far back 
as 7 H. 4. 31.6. though I think the Court there carried their 
controling power too far. For the damages in that caſe being 
thought by the Court to be exceſſive, they ſaid they would ſtay 
judgment till the plaintiff agreed to relinquith the exceſs. In 
that reſpect indeed they were wrong; becauſe that was taking 
upon themſelves to determine the exact amount of what the da- 
mages ought to have been, which is clearly the province of the 


jury to decide. The only power which the courts now claim is 
to ſend the caſe back to the reviſion of another jury, when they 


think that the damages given are enormouſly diſproportionate to 


the caſe proved in evidence, We all of us agree that the da- 

mages are enormous in this caſe; and that being admitted, I 
cannot bring my mind to ſay that there ſhall not be a new trial. 
Before we can come to ſuch a determination, we mult blot our 


every expreſſion in the books relative to this ſubject; and in 


(a) Wood vi Gunflon, Sty, 462. 466. (6) aWilk-244 | 
Vol. IV. 3 many 
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many of them it is expreſsly ſaid that the Court may grant a 
new trial for exceſſive damages. I agree that there muſt be 
facts for the Court to proceed upon in aſcertaining the exceſs of 
damages, and granting a' new trial on that account: but there 
are many ſuch facts in this caſe. Beſides the ſcandalous and 
indecent liberties which the huſband permitted the defendant 
to take with his wife in his own preſence, while he was engaged 
in a ſimilar conduct with another woman at the time, there is 
another fact in this caſe, which is the proof of the plaintiff's having 
kept another woman at the time, whom he was in the conſtant 
habit of viſiting. Let this fact be conſidered with reference 
to the proceedings of another court. In an action for a breach 
of promiſe of marriage, if the caſe be ſo circumſtanced that a 


woman could not formerly have enforced the contract in the 


Eccleſiaſtical Court, no action for damages will lie. If the 
huſband has himſelf been guilty of adultery, the Eccleſiaſtical 
Court will not grant a divorce; and therefore by a parity of 
reaſoning that conſideration ought to have weight in the queſ- 
tion of damages in an action brought by him. All theſe facts 


which have been clearly proved ſhew that the plaintiff does not 


come into court with a fair caſe to aſk for damages: but they 
ſeem to have been entirely overlooked by the jury; andFhere- 
fore I think we ought to grant a new trial, that the cat may 
be reviſed by another jury. Nor can I agree thar the grating | 


of this rule will put another jury under any reſtraint upon the 


ſubject of damages: the queſtion will go to them unfettered; 
they will give what damages they pleaſe. It is enough for us 
to ſay that thee damages are exceſſive. 

GRost, J. I cannot ſay that the jury have done wrong in 
finding a verdict for the plaintiff, But as to the exceſs of the 


damages given, which is the moſt important point, I have 


no difficulty in ſaying that my mind has balanced upon the 


ſubje& during the diſcuſſion of it. It is material to obſerve 
that there is no inſtance in which the courts have ever granted 
a new trial under ſuch circumſtances as the preſent. And yet 
I am not prepared to ſay that no caſe can poſſibly occur upon 
the ſubject of exceſſive damages for criminal converſation, in 
which the Court ought to grant a new trial. But certainly this 
would be the firſt inſtance, were we to grant the preſent rule. 
Now though I think that the conduct of the plaintiff appears in 
ſeveral reſpects to have been highly culpable, yet this was for 


the peculiar conſideration of the jury; and the law was accurately 
4 : de _ 
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delivered to them by my Lord Chief ſuſtice, as to the effect 
which the ſeveral views of the ſubject ought to have upon the 
conſideration: of damages; and they have drawn their own in- 
ference from the whole of the caſe. Now if we were to grant 
a new trial, I ſhould feel myſelf greatly at a loſs to point out to 
the jury what line they ought to take. I cannot form to my- 
ſelf any ſtandard, by which to aſcertain the exact amount of the 
damages in theſe caſes. And here I muſt advert to another dif- 
ficulty which was preſſed by my Lord Chief Juſtice, namely, 
that if we ſet aſide a verdict in ſuch a caſe for exceſſive damages, 
we ought alſo to interfere in like manner, for the ſake of con- 
ſiſtency, when the damages are too little. But what line have 
we to go by in declaring the damages to be too much or too 
little ? We have known many of theſe caſes, where very large 
damages have been given; particularly one of 10,000 J. againſt 
a perſon in the ſituation of a ſervant : if any thing could have 
warranted the interference prayed for, we may fairly preſume 
it was that, where the damages given were tantamount to a ver- 
dict of impriſonment for life; and yet no new trial was granted. 
Theſe conſiderations are enough to make us pauſe upon the ſub- 
Jet. And I think we ought not to interfere for the firſt time in 
a Caſe like the preſent, where the adulterer is a married man, and 
has taken away his friend's wife. Therefore without ſaying rhat 
no caſe can exiſt which could warrant the interference of the 
Court, J can certainly ſay in this caſe that I can ſee no ground 
in point of diſcretion for making this the firſt inſtance of ſuch 


an interference. 
Rule diſcharged (a). 


(4) In addition to the cafes here referred 
to, ſee 4% v. Ab, Comb. 357 ; Chambers v. 
Rotinſen, 1 Stra. 692; and Clerk v. Udall, 
Salk. 649; where a new trial was granted 
on the ground of exceſſive damages. And 

Hawkins v. Sceat, Palm. 314 ; Ld. Townſend 
v. Dr. Hughes, 2 Mod. 150 ; Roe v. Hawkes, 
1. Lev. 97; Huckle v. Money, 2 Wil. 205 
Leith, Bart. v. Pope, 2 Bl. Rep. 1327; and 
Benſon v. Fredrick, Bart., 3 Burr. 1845; 
where a new trial was refuſed on this 


ground: but in the two laſt the Court ſaid | 


they had the power of granting a new trial, 
where the damages given appeared tobegreat- 
ly diſproportionate to the injury received. 


See alſo Comb. 170; and 1 Burr. 394. And 


in Hurry v. Watſon, Tr. 27 G. 3. C. B., 
where 3000 J. had been given in an action 
for a malicious proſecution, the court of 
Common Pleas (on a motion to ſet aſide the 
verdict for exceſſive damages) ſaid they had 
the power of granting a new trial; but the 
plaintiff agreed to accept 1500 U. 
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Friday, LaTLzss Executrix, &c, and PaTTEN again/# Hol uns. 
May iich. | | | | | HH 

An act of Motion was made in the laſt term to ſet afide ſome annuity 
N deeds, becauſe they were not regiſtered as the annuity act 
take effect directs; but the Court deſired that the facts might be ſtated in 


% from and 


after the paſ- The form of a ſpecial _ and ſet down for argument in this 
ſing ot the term. 

ad, oper- ; | | 

ates by legal The following facts were accordingly ſtated; In January 


relation from 


the firſt day 3277 J. Latleſs the teſtator and Patten agreed to give Holmes 
Avg ſeſ. 960 l. for an annuity of 120/. payable for his life; for ſe- 
—— 4curing which he executed an indenture tripartite dated 14th 
Wes e anuary 1777, and a bond and warrant of attorney of the ſame 
date. On the 13th Auguſt 1777, Patten by a deed poll aſſigned 


e "over his proportionable part of the annuity to &. Latleſs for a 
_— valuable conſideration. By the annuity act 17 Geo. 3. c. 26. it 
b vg 4 ger is enacted that every deed, bond, &c, whereby any annuity ſhall 

2 WIS, granted after the paſſing of the act ſhall within twenty days 
2 2 .. " An the execution thereof be inrolled in the Court of C hancery 
0 5 nin the manner in the ſaid act mentioned, otherwiſe every ſuch 
3 * bond c, ſhall be null and void. That act did not re- 


ql 27 e the Royal aſſent until May 1777, being near four months 
i ge £744 After the execution of the ſaid aſſurances ; ; and the ſeſſions in 


— . *which the act paſſed commenced on the 31ſt Ofober 1776. 
Rate: 43 No memorial of any of the aſſurances for ſecuring the annuity, 
or of the ſaid deed poll of Patten, was enrolled in Chancery 
. + Mar /ftil the iſt December 1791, when memorials of both were 
Acre Ae 44 :4rolled. No Judgment has been entered up by virtue of 
ae ſaid f dion or f d 
, he faid warrant of attorney, nor any action or uit commence 
5 "gh Jon the ſaid bond. The queſtion was whether this annuity, and 


ca "bf the inſtruments by. which it was ſecured, were void. 
„5 4 Bower ſhewed cauſe againſt the rule. The queſtion is whe- 
— LY, Ather the annuity act operates by legal relation from the firſt day 
ant of the ſeſſion to every intent and purpoſe. This fiction of law 
"How te; Wor has certainly the effect of working the greateſt injuſtice in many 
2. caſes. It muſt however be admitted that, as a general principle, 
eee 2 law was ſo firmly ſettled in the Attorney General v. Panter (a), 
ban bot however unjuſt and abſurd it AY be in its 3 


w_—4 — . Or ot COS ELF Cn 
A ES ads — L Ls CEL . 1 
a Dom? roc. 1772. 6 Bro. 5 . entey v. on, 1d. wo Y MP" 


te allo 4 Inf 25. Bro. Abr. Parliament” 1 Lev. 91. and K. v. Call, Pry 415 — 
e 86. Bro. ** Relation” pl. 43. 1 And. 1 Ld. Raym. 370, 
Hob, 111. Cro. Car. 424. Sir R. 
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it cannot now be ſhaken. But this caſe may be diſtinguiſhed 
from that; and the ſmalleſt diſtinction ought to be readily 
adopted to take this caſe out of ſo rigid a conſtruction. Panter's 
caſe aroſe upon the 7 Geo. 3. which enaged that a duty of 64. 
in the pound ſhould be paid upon all rice exported out of the 
kingdom, which had been imported duty free; that act did not 
receive the royal aſſent till the 29th June 1767 ; and the queſtion 
was whether it attached upon ſuch rice as had been exported 
between the firſt day of the ſeſſion and the day on which the 
act paſſed. The Houſe of Lords held that it did. Now there 
the thing to be done was the paying of the duty, which might 
be done, although the time of exportation were paſſed before 
the royal aſſent was given; and therefore the thing required to 
be done by the act, however unjuſt, was poſlible at leaſt. 
Whereas here, the time for doing the act required, namely, the 
enrolling the memorial within twenty days from the date of the 
deeds, was paſſed, and the requiſition rendered impoſſible to be 
complied with before the command was given to do it. Then 
the rule of law applies that lex non cogit ad impoſſibilia, It would 
be a manifeſt violation of the firſt principles of juſtice to puniſh 
this party for not having done an act in purſuance of the 
ſtatute, which the ſtatute did not require him to do till it had 
become impoſſible. This caſe therefore cannot be governed by 
the deciſion of the Attorney General v. Panter. He alſo cited a caſe 
of Forbes v. Fanſhaw, Tr. 1784. in C. B. where that court were 
of opinion that the words, © from and after the pathng of this act,“ 
gave it's commencement from the day of its receiving the royal 
aſſent, and not from the firſt day of the ſeſſions. | 

Shepherd, contra, was ſtopped by the Court. 

Per Curiam. Theſe arguments were urged at the bar of the 
Houſe of Lords in the caſe of The Attorney General and Panter ; 
but the Houſe, by the unanimous opinion of the judges, deter- 
mined that the rule of law, that, where no ſpecific day is men- 
tioned in an act of parliament from which it is to take effect, ic 
commences by legal relation from the firſt day of the ſeſſions, had 
been ſo long ſettled that it could not be ſhaken. In that caſe 
the act of parliament, by which the duties were impoſed, referred 
to another act of the ſame ſeſſions, which (it was contended) 
took that caſe out of the general rule: but that argument alf. 
had no weight. And it is to be remembered that the opinion 
of the judges there was founded on prior determinations, by one 
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1792. of which the life of a perſon was affected (a). With reſpect to the 
argument uſed in this caſe that, by this conſtruction, the annuity 

Larues act requires an impoſſibility, it muſt be obſerved that the act only 
againſt . . . . . . 

Horus. Tenders the thing, which is done, void, unleſs certain requiſites 


be complied with. And the great hardſhip of this caſe ariſes out 
of facts of which the Court can take no judicial notice: for though 
the day when this act received the royal aſſent is ſtated in the 
caſe, we can only know by a reference to the ſtatute book when 
che act paſſed; and by that it appears to have paſſed on the 31ſt 
of October, the firſt day of the ſeſſions. | 


. 
ee, hp Mee eee, ee e ex Rule abſolute (5), 


(a) R. v. Thurjlon, 1 Lev. 91. 2 Lev. 227. 2 Mod. 310. 1 Ld. Raym. 
() This very point was decided by this | 370. In ſupport of the rule were cited 


Court in Hall v. Whailty, H. 29 Geo. 3. on | 4 Irff..25. 1 Aud. 295. and The Attorney 
a rule to ſhew cauſe why the judgment on a | General v. Panter, 6 Bro. P. C. 553. The 


Friday, | 


warrant of attorney for ſecuring an annui— 
tv to the plaintiff's teſtator ſhould not be 
ſet alide, Fc. Againſt the rule were cited 
42 Mod. 688. Hob. 87. Plow. 18. 109. 


Court (abſent Ld. Kenyon) conſidered the 
point as fully ſettled in Panter's caſe ; and 
made the rule abſolute. 


The KING againſt HoLLaND, 


dant in an 


under 246.3. 


plea plead- 
ed. 


Alay 11th. 


The defen- T HE Court aſked whether the defendant had pleaded to either 
of the informations filed againſt him by virtue of the 
24 Geo. 3. c. 25. [amended by 26 Geo. 3. c. 57.] becauſe, as they 


information 


e. 38. / 64. 
e obſerved, a duty was impoſed upon them by the 64th ſection 
3 of the firſt ſtatute ; which enacts that © when the defendant ſhall 


1 have appeared and pleaded to the ſaid information, the Chief 
ation of wit- © Juſtice or ſome of the juſtices of the ſaid Court of King's 
_— “Bench ſhall within ten days, [unleſs any mandamug ſhall be 
full days, if “ granted for the examination of witneſſes as hereinafter pro- 
1 vided, upon a motion to be made within a time to be limited by the 
« ſaid court of King's Bench for that purpoſe, ] deliver the record 
of the ſaid information and plea to the Lord High Chancel- 

lor, c; The queſtion being anſwered in the negative, 
The Court then ſaid this would be the moſt proper time to 
make a general rule, applicable to all perſons, as to the time-in 
w__ the application for a mandamus for the purpoſes mentioned 
in the act ſhould be made, after the defendant had pleaded : and 
they deſired it might be nnderſtood that ſuch application muſt 
be made within the four firſt full days after plea pleaded ; in 
default of which the record of the proceedings would be de- 


Lvered to the Lord Chancellor purſuant to the act. 
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BELL againſ} JACKSON and Another, Bail of 
STERLING, 


N this caſe the /cire facias was returnable the 1 3th of February, 


ſcire feci. The principal ſurrendered himſelf in diſcharge of 
his bail on the 21ſt of February. A rule having been obtained, 

calling on the plaintiff to ſhew cauſe why the proceedings againſt 
the bail ſhould not be ſet aſide, becauſe there were not fifteen 
days between the teſte and return of the ſcire facias, 

Shepherd now ſhewed cauſe. When the proceedings are by 
bill, and the ſcire factas is ſerved on the bail, it is not neceſſary 
that there ſhould be a greater number of days between the teſte 
and return of that writ than there were here, namely, four ex- 
cluſively. 

Mingay and Manley, in ſupport of the rule, ſaid that the 
proceedings againſt the bail were wrong upon two grounds ; 
firſt, that the principal was ſurrendered in time; for it is ſaid 
in Imp. Prack. B. R. 448 (a), If there be but four days in 
term after the return of the writ (againſt the bail) the defen- 
dant ſhall have eight entire days in the next term to render.“ 
Secondly, that there ſhould have been fifteen days between the 
teſte and return of the ſcire facias. If there be fifteen days be- 
tween the teſte of the firſt ſcire facias and the return of the ſecond, 
by bill, it is ſufficient, without regard to the number of days 

between the teſte and return of each.” Imp. B. R. 451. Elliot 
v. Smith, 2 Str. 1139. If one ſcire facias only iſſue, and 
feire feci be returned, the time between the teſte and re- 
turn is not ſettled”, Imp. B. R. 433. But he immediately 
adds “I take it there ſhould be fifteen days in this caſe, which 
would be equal to two ire ſacias's returned nihil.” 

Per Curiam. There is no pretence for the firſt objection: 
it is contrary to every day's practice. Nor is there any foun- 
dation for the ſecond: four days excluſive are ſufficient between 
the teſte and return of the /cire facias, when the proceedings 
are by bill. But as the defendants appear to have been mil- 
led by a book of practice in conſiderable repute, let the 


Rule be diſcharged, without coſts, 
3 (a) 5th. Edition. 
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THOMAS again} PRICHARD. 


Y a rule of the Court, 5 W. & M. If a copy of a declara- 
tion be delivered againſt a priſoner in Hilary term, and 
thereupon the plaintiff give a rule to appear and plead, then if 
the defendant appear within two days before the Efo;gn day of 
the next term, he may imparle until the next term : but if he 
do not appear within that time, judgment may be given againſt 
him. And by another rule, 2 Geo. 1. the plaintiff muſt proceed 
to trial or judgment within three terms. In this caſe the plain- 
tiff declared againſt the defendant, who was a priſoner in the 
cuſtody of the ſheriff of Gloucgſter, in laſt Hilary term; and on 
the 25th of February the defendant pleaded the general iſſue 
by leaving it in the office, but gave no notice of it to the plain- 
tiff. And no ſubſequent ſtep having been taken by the plaintiff, 
Vaughan now moved to diſcharge the detendant out of cuſtody, 
becauſe the plaintiff could not, according to the directions of 
the rule of Geo. 1., proceed to trial or judgment within three 
terms, | | 
Burrough oppoſed this rule in the firſt inſtance, on two 
grounds. iſt, At all events the application is too early; becauſe, 
as the plaintiff has three terms in which he is to proceed to 
trial or judgment, the defendant 1s not entitled to be diſcharged 
until after the end of Trinity term. 2dly, The plea: in this caſe 
mult be conſidered as a nullity, the defendant not having given 
any notice of it. In the books of pradlice this is treated as a 
common mode of ſurpriſing the plaintiff. Bur in mp. 443, 2d. 
edition, a caſe is mentioned, in which Buller, J. refuſed to diſ- 
charge the defendant out of cuſtody under ſimilar circum- 
{tances, conſidering the plea as a nullity; though indeed that 
calT is omitted in the ſubſequent editions of that book. 
BULLER, J. I think that the defendant is wrong upon both 


points. The firſt would be a ſufficient anſwer to this appli- 
cation. And on the ſecond I have no difficulty in ſaying that 
the defendant ſhould have given notice of the plea. 

Her Curiam, 


Rule refuſed, 
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JENKINSON gui tam againſ} THOMAS, 


N action of debt for the penalty given by the 21 H. 8. 
c. 13, (called the ſtatute of non-refidence,) was brought 
againſt the defendant, as curate of the chapel of Stalmzne, 
which was ſtated in the declaration to have been augmented 
by Queen Anne's bounty. And after verdict for the plaintiff 
at the laſt aſſizes at Lancaſter before Buller, J. a rule was granted 
to ſhew cauſe why the judgment {ſhould not be arreſted, on the 
grouad that an augmented curacy was not within the operation 
of the ſtatute of non-refidence ; againſt which 
Law and Chambre now ihewed cauſe. The ſtatute 21 F. 8. 
c. 13./. 26. enaQts, © that as well every ſpiritual perſon now 
being promoted to any archdeaconry, deanry, or dignity in 
any monaſtery or cathedral church, or other church, con- 
* yentual or collegiate, or being beneficed (a) with any parſonage or 
< vicarage, as all and every ſpiritual perſon or perſons which 
« hereafter ſhall be promoted to any of the ſaid dignities or 
<« benefices with any parſonage or vicarage, ſhall be perſonally 
„ reſident, and abiding in, at, and upon, his ſaid dignity, pre- 
ebend, or benefice, &c ; otherwiſe he ſhall forfeit,” Sc. Now 
although the only words particularly ſpecified in the act are 
parſonages and vicarages, under neither of which denominations 
this augmented curacy falls, yet they are only put by way of 
example, and the act muſt be taken to include all benefices 2with 
cure of fouls ; of which parſonages and vicarages were the only 
denominations at the time when that act was paſſed. So Lord 
Coke (b),. in his comment on the ſtatute 9 Ed. 2. . 1. c. 9. Ar- 
liculi Cleri, ſays © Rectors“ are only named for example. The 
ſtatute under confideration was undoubtedly intended to enforce 
a general regulation as to reſidence, which was before enjoined 
by. the canon and common law. 2 1ſt. 625. And therefore 
the preſent inſtance falls directly within the ſpirit of the regu- 
lation. And, as it was ſaid in Quilter v. Mufſendine (c), this 
ſtatute ought to be conſtrued liberally to enforce reſidence. But 
if there be any doubt on this ſtatute taken by itſelf, yet other 


| (a) Vide 3 Burn's Eccl. Law, 0 tit. | beneficed“; and it is accordingly fo writ- 


Reſidence, where he takes the words to be | ten ig Rei 25 's Edition cf the Statutes, 


** benefiges with any parſonage Wc. which IT 2 bit. 
he ſuppoſes to be a miſtake either in the re- (c) Gib. by. * 230; and 2 by. Cay. 
cord or tranſcript, and that it ought. to be | 46. 73. 
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1792. ſtatutes paſſed in the ſame reign, and in pari = WES may be 
called in aid to the conſtruction of it; for though in ſome ſenſe 
Jexxiv%ox it may be conſidered as a penal, yet in another, and more en- 
Trang larged view, it is a remedial, law. The ſtatutes alluded to, 
Tonus. namely, the 25 H. 8. c. 16.28 H. 8. c. 13. 33 H. 8. c. 28. ſeem 
to conſider the 21 H. 8. c. 13. as extending to all benefices with 
cure of ſouls. Now if ſuch be the true conſtruction of that act 
this caſe will fall directly within the operation of it; for by 
1 Geo. 1. ft. 2. c. 10. / 4. all churches, curacies, or chapels, 
which ſhall be augmented, ſhall be perpetual cures and be- 
nefices ; and by ſection 6. they are made ſubjeR to lapſe like 
all other benefices ; and it has been held that guare impedit will 
lie for them. Upon the ſame principle it has been held in many 
caſes, that ſubject matter newly created by ſtatute may be in- 

cluded in former ſtatutes upon the ſame ſubject. 

Cockell, Serjt. contra, was ſtopped by the Court. 

Lord KENYON Ch. J. If we had the power of legiſlation, 
perhaps we ſhould think it proper to extend the penalties created 
by the ſtatute of Hen. 8. to all benefices with cure of ſouls. 
But, as it is our duty to expound, and not to make, acts of par- 
liament, we muſt not extend a penal law to other caſes than 
thoſe intended by the Legiſlature, even though we think they 
come within the miſchief intended to be remedied. The words 
of the ſtatute of Hen. 8. are © beneficed with any parſonage or 
vicarage:” But this is neither a parſonage or a vicarage. For | 
wiſe purpoſes augmented curacies are made perpetual cures and 
benefices by a ſubſequent ſtatute, 1 Geo. 1., in order that ſuch cu- 
rates may be perpetual corporations : but the a& does not goon to 
Jay that they ſhall be conſidered as parſonages or vicarages ; if 

it had, the former law would have extended to them. Theſe 
curates are ſtill bound by the canon law to reſide on their bene- 
fices ; but I do not think that they are liable to the penalties of 


the FINS of Hen. 8. for non-refidence. 


Per Curiam, Judgment arreſted. 
oat th. 0441-444 IPMIPY againſt FRANK. 
Adee I Is was an action on the 9 wherein the plaintiff de- 
ry from A. clared that he was poſſeſſed of South Ferry over the 


not prevere Lumber, and that the defendant wrongfully carried perſons and 


| Perſons from 


going by any other boat from 4 directly to C, though it lie near to 3, l it be not done 828 
dulently, and as a pretence for avoiding the regular ferry. 


4 EL cattle 
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cattle from King flon upon Hull to Barton and other parts of the 
coaſt, whereby the plaintiff was injured in his right to his ferry, 
and loſt his tolls. There was an exception ſtated with reſpect to 
the inhabitants of Barton, ſtrangers who do not ſtay longer 
than flood-tide, and market people from the different parts of 
the Lincoln/hrre coaft, paſſing and re-paſſing on market and fair 
days in market-boats. At the trial before Buller, J. at the laſt 
aſſizes for York, it appeared that the plaintiff was leſſee of the 
corporation of King ſton upon Hull; and he proved a preſcription 
in them to an excluſive ferry between that place and Barton, on 
the oppoſite coaſt of Zincolnſhire, with the exceptions before 
ſtated. And it appeared that the defendant, who was the owner 
.of a market-boat at Barrow, had carried over perſons at dif- 
ferent times than on market days from Xing flon upon Hull to 
Barrow, to which place they were going, and which lies two 
miles lower down the Humber than Barton, upon the ſame coaſt. 
It was ſhewn that there was a daily ferry between King lon and 
Barton, but none to any other part of the Lincolnſhire coaſt. 
A verdict was taken for the plaintiff of 1 f. with liberty for the 
defendant to enter a non- ſuit in caſe the Court ſhould be of opi- 
nion that the plaintiff was not entitled to recover under theſe 
circumſtances. A rule 2% having been granted for that purpoſe, 

Law and Wood now ſhewed cauſe; contending that if the 
conduct of the defendant could be juſtified in this inſtance, it 
would render a right of ferry perfectly nugatory. Every perſon 
then, by going a little to the right or left of the uſual track of 
the ferry, may equally avoid the ferry: but that would annihi- 
late the right itſelf. Perhaps it might be difficult to draw the 
exact line to which the excluſive right extended, but that ought 
to be governed by uſage: now here the uſage attaches upon 
theſe market boats on certain occaſions ; and while it allows the 
aſe of them for ſach purpoſes, it prohibits: them for all others. 
Then as the defendant carried over ſeveral perſons, who were 


not going to market, the plaintiff is entitled to recover. Ferries 
in general muſt have ſome confiderable extent, upon which their 


Tight may operate ; otherwiſe the excluſive privilege would be 
of no avail. That extent muſt be governed by local circum- 


ſtances; and therefore a central ſituation is for the moſt part 


choſen, as that which upon the whole will be moſt convenient, 
though, from the nature of the thing, it cannot be equally con- 
venient to all. And there is the greater reaſon for ſupporting 
ſuch rights, becauſe the owners of ferries are bound at their 

per 
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peril to ſupply them for the public uſe, and are therefore fairly 
— entitled to preſerve the excluſive advantage ariſing from them. 
But they admitted, on a queſtion being aſked by the Court, 
nee, that the ferryman was not compellable to provide boats to any 
place on the Lincolnſhire coaſt beſides Barton. 

Lord KENVON, Ch. J. It ſeems to me that the evidence does 
not ſupport this action. If certain perſons wiſhing to go to 
Barton had applied to the defendant, and he had carried them 
at a little diſtance above or below the ferry, it would have been 
a fraud on the plaintiffs' right, and would be the ground of an 
action. But here theſe perſons were ſubſtantially, and not co- 
lourably merely, carried over to a different place; and it is ab- 
furd to ſay that no perſon ſhall be permitted to go to any other 
place on the Humber than that to which the plaintiff chuſes to 
carry them. It is now admitted that the ferryman cannot bg 
compelled to carry paſſengers to any ocher place than Barton: 
then his right muſt be commenſurate with his duty. | 

— ASHHuRsT, J. The plaintiff's claim is fo unreaſonable that 
it cannot be ſupported. According to his argument, if a paß 
fenger wiſhed to croſs over from King ſton to the Lincoluſbire 
coaſt three miles Eaſtward, he muſt neceſſarily be firſt carried to 
Barton, where he would be many miles diſtant from his place 
of deſtination ; whereas, if it were not for this ferry, he might 
go over directly. But the admiſhon, which the counſel 
have made, is deciſive againſt the plaintiff. . 

BuolLER, J. The queſtion here is, what right the plaintiff 
has eſtabhſhed by evidence; and that extends only from Hull to 
Barton, and back again. The queſtion of fraud might ariſe in 
this way; by ſaying that, though the defendant really meant to 
go to Barton, he went in fraud of the plaintiff's claim a little 
above or below the ferry. But in this caſe the defendant had 
no intention of going to Barton: his place of deſtination was 
Barrow, at the diſtance of two miles from Barton; to which 
place the plaintiff's right does not extend, and to which he ops 
he is not compellable to go. 


. GROSE, J. of the ſame opinion. . 
1 Rule diſcharged. 
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STEAD and Another again HEAT ON and Another. 


IN an action for a falſe return to a writ of mandamus, that 
4 there was no cuſtom within the pariſh of Bradford, that the 
inhabitants of the chapelry of Haworth ought to contribute one 
fifth part of the money raiſed for the reparation and ſupport of 
the pariſh church of Bradford; nor any cuſtom for the chapel- 
wardens of Haworth to make any rate upon the inhabitants of 
the townſhip for church rates; ſeveral queſtions aroſe ; amongſt 
others; 1ſt. The cuſtom alleged in the declaration was that the 
 chapel-wardens of Haworth ſhould pay to the churchwardens of 
Bradford ſo much. And by the evidence it appeared that the 
pariſh of Bradford conſiſted of fix townſhips or vills, of which 
the town of Bradford and the chapelry of Haworth were two; 
and that each of theſe diſtricts nominated their own two war- 
dens at a veſtry held for the whole pariſh. But the wardens of 
'the town of Bradford were proved to have been always called 
churchwardens, and did in fact ſuperintend the pariſh church: 
and the wardens of the other townſhips were always called 
chapelwardens. It was objected that this cuſtom was bad; for 
it appeared that the churchwardens alluded to were only officers 
for a particular townſhip, and by law there could be no church- 
wardens of any other diviſion than a pariſh ; and taking them 
to mean the churchwardens of the whole pariſh, as upon the 
face of the cuſtom they muſt be ſuppoſed to mean, then the 
evidence did not ſupport the allegation. 2dly, The cuſtom in 
queſtion being in diſpute between the town of Bradford on the 
one hand, and the chapelry of Haworth on the other, evidence 
-was admitted on the part of Bradford of certain accounts of 
-their own wardens in 1679; in which were the following en- 
tries; © Received of Haworth, who this year diſputed this our 
ancient cuſtom, but after we had ſued them paid it accord- 
„ ingly, 8 J. and 1 l. for coſts.” And at the head of the ſame 
page was written; © Ir is an ancient cuſtom thus to proportion 
„ church-lay; 1ſt, The chapelry of Haworth pay one fifth; 
'* Bradford a third of the remainder ; and the reſt to be equally 
divided according to the churchwardens of the ſeveral other 


„ townſhips-in the pariſh.” It was objected that theſe accounts 


coming out of the hands of the Bradford officers could not be 
made evidence by them of a right to call upon Haworth to con- 
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tribute towards their rates. And that at all events if the receipt 


were evidence of the actual payment, the other part ſtating the 


cuſtom ought not to be ſo conſidered. Both theſe objections 
were over- ruled by Buller, J. at the laſt York aiſizes, and a ver- 
dict was taken for the plaintiffs, ſubject to be ſet aſide, and a 


nonſuit entered, if this Court ſhould be of a different opinion, 


To the firſt he anſwered that it was enough to ſupport the cuſ- 
tom that the officers of Bradford had always in point of fact been 
called Churchwardens; and therefore it was a mere matter of 


' deſcription. As to the ſecond objection he ſaid that the re- 


ceipt was good evidence, becauſe the officers of Bradford thereby 
charged themſelves with the actual receipt of ſo much money to 
the uſe of the public, for which they were bound to account, 
And that as. to the other writing, Rating the cuſtom, .1t was 
evidence on account of it's being referred to by the receipt, and 
appearing to be all one document. A rule nf; for ſetting aſide 
the verdict having been granted, | 

La ſhewed cauſe againſt it; and Chambre and Topping again 
urged the ſame objections as before. 

Lord KENYON, Ch. J. As to the farſt objection : : theſe officers 


may have obtained the name of churchwardens of the town of 


Bradford by preſcription ; for church-rates depend upon pre- 
ſcription alone. But if that be not their legal name, it is ſuffici- 
ent here, for they have made their return to the writ of manda- 
mus as churchwardens of the town of Bradford; and it 1s merely 
a name of deſcription, And with regard to the admiſſibility of 

e evidence; it is clear that one entry was properly admitted, 
becauſe it charged the pariſh officers with the receipt of the 
money: and then the entry immediately preceding it muſt alſo 
be admitted, becauſe the other refers to it; in fact they are 
both parts of one and the ſame tranſaction, each explaining the 
other. Even without this reference, I do not ſee any objeQtion 


to admitting the ſecond entry as evidence proprio vigore, becauſe 


uſages relating to pariſhes muſt be got out of the pariſh books. 


It is like the inſtance of court rolls, which are frequently ad- 


mitted in evidence, though they affect the rights of third per- 
ſons. However it is not neceſſary to decide it on this ground, 
though J have a ſtrong opinion upon it: but without reſorting 
to it, I am clearly of opinion that it is admiſſible for the reaſon 

firſt given. 
ASHHURST, J. According to all the rules of evidence, the 
laſt entry, of n by the Po officers, is clearly admiſſi- 
ble, 
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ble, becauſe the officers thereby charged themſelves with the 


receipt. Then the queſtion 1s whether the other entry, explain- 
ing the cuſtom under which the payment was made, be not 
alſo good evidence. I ſee no impropriety in admitting it, be- 
cauſe it immediately refers to the other: both of them being 
written on the ſame page, and on the ſame ſubject, muſt be 
taken into conſideration together. 

BULLER, J. and GRosE, J. of the ſame opinion. 


Rule diſcharged. 


The KING againſ} The Inhabitants of ToLlPUDDLE. 


HE juſtices at the quarter ſeſſions in Dorſegſbire confirm- 

ed an order, by which G. Hill, his wife, and their ſeven 
children, were removed from Puddletown to Tolpuddle, ſubject 
to the opinion of this Court on the following caſe. 

Fohn Chapman was the tenant and occupier of a certain farm 
in the pariſh of Tolpudale, part of the ſtock of which farm con- 
ſiſted of cows, which according to the uſual courſe of huſ- 
bandry in that county had been . conſtantly let to ſome dairy- 
man. 'The pauper rented, under a verbal agreement, thoſe cows 
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STrap 


ag ainſt 
HtearToN, 


Saturday, 
May 1 zth, 


The pauper 
rented 20 
cows at 34. 
103. per 4 . 
each, and 
agreed with 
the farmer 
that they 
ſhould be 
fed in par- 
ticular fields 
for a certain 
part of the 


year, during 


which time 


of Chapman, being 20 in number, at the rate of 3/7. 105. per 
cow per annum; it was alle agreed between the parties (as is 
uſual in ſuch contracts in the county of Dorſet) that the owner 
of the cows ſhould feed and ſupport them, and for the purpoſe 
of feeding and ſupporting them in the beſt manner, that ſuch 
cows ſhould depaſture in certain lands called the Cow Leaze 
Grounds from May-day to the 18th of September; and after that 
Ln in certain meadow grounds which are kept for that purpoſe, 
from the time the ſame are mowed ; both which grounds were 
part of the ſaid farm, and then in the occupation of Chapman; and 
when the paſture of the meadow grounds was conſum ed, that 
the cows ſhould be kept by Chapman in ſome other of the farm 
grounds with his other cattle, or be foddered in the farm yard 
with hay by him. The land, called the Cow Leaze, was to be 
laid up by Chapman at Lady-day, and not fed upon by any cat- 
tle whatſoever until May-day. Chapman was not to feed any 
other cattle either in the Cow Leaze or meadow. grounds 
whilſt the ſame were fed by the cows ſo rented by the pau- 
per: but the hay of the meadow grounds was cut and 
taken by Chapman, and the Cow Leaze ground was fed by him 

3 | | after 


no other cat- 
tle was to de- 
alture there; 

ic was held 
that he took 
a tenement 
within the 

13 & 14 Car. 
2. C. 123 
and conſe- 
quently gain- 
ed a ſettle- 
ment by it. 
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after the cows had quitted fuch grounds. In caſe any cow did 
not calve on or before May- day, or if any of them afterwards 
died, or became barren, an allowance was to be made to the pau- 
per; and in caſe of ſickneſs amongſt the cattle, Chapman was (as is 
uſual in ſuch caſes) to defray all expences. The pauper was not 
bound to repair any fence in any ground in which the cows 
were fed. It was further alſo agreed, that the pauper ſhould 
have a dwelling-houſe on the farm, a right of feeding a mare 
on the farm, and keeping his pigs in the yard, and of cutting 


fuel for the uſe of the dairy ; but he had no other right whatſo- 


ever. The ſaid contract continued in force for the ſpace of five 
years; during the whole of which time the pauper reſided in the 
ſaid houſe in the pariſh of Tolpudale. The above are the uſual - 
and cuſtomary terms in ſuch contracts in the county of Dor/et ; 
it is the common practice for tenants of farms to let cows upon 
theſe farms; and ſuch letting is called a letting of a dairy. 
Bearcroft, in ſupport of the order of ſeſſions, relied on the 
caſe of R. v. Piddletrenthide (a) as deciſive of the preſent ; obſerv- 
ing that, if there were any difference, this was a Wager caſe 
than that; becauſe here by the agreement the cows were to be 
fed on certain cloſes, to the excluſion of the farmer's poſſeſſion; 
ſo that for a certain part of the year he had the excluſive poſ- | 
ſeſſion of theſe fields (607). 
Millet and Bond, contra, argued that 4 pauper gained no 
ſettlement in Toſpudale, whether this caſe were conſidered on 
the words of the ſtatute 13 & 14 Car. 2., or on the authority of 
decided caſes. . Firſt, By the 11 if. 2. c. 12. /. 1. two 
Juſtices are authoriſed to remove perſons who come to ſettle in any 
tenement under the annual value of 101. It is true that that act 
was paſſed to prevent vagrancy ; and that the ability of the 
pauper has been conſidered as the criterion of judging whether 
or not the party come within it: but it muſt not be forgotten 
that the ſtatute itſelf has pointed out the means of aſcertaining | 
that ability. It is therefore no argument to ſay that there may 
be other inſtances of ability, che ſtatute having deſcribed the 
only one which is the ground-work of a ſettlement, namely, 
that of /ettling on atenement of a certain value. Now © tenement” 
has a clear, known, and defined, figmification. It is the opera- 
tive word in the ftatute de donrs (c). Lord Coke, in commenting 
upon it (4), ſays it includes not only all corporate inheritances, 


(a) Ante, 3 vol, 772. were of the annual We more than 10. ; 
() Which, it was admitted by the other (e) Stat. Weſtminſter 2. 13 Ed. 1. c. 1. 


ide in apſwer to a queſtion from the Court, (4) Co, Lit, 19. 5. 
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but alſo all inheritances iſſuing out of them, or concerning, or an- 
nexed to the ſame; and that they may all be entailed. But © if the 
grant be of an inheritance merely perſonal, or to be exerciſed about 
chattels, and is not iſſuing out of land, nor concerning land, they 
cannot be entailed, becauſe they ſavour nothing of the realty.“ 
Whatever therefore is a tenement may be intailed; and, vice ver/a, 
whatever is not the ſubject of an entail is not a tenement. But the 

intereſt which this pauper took could not have been entailed ; 
it was not a tenement ; for it was neither the land itſelf, nor 
any intereſt ariſing out of land. It was a mere perſonal con- 
tract for the uſe of cows during a certain part of the year. The 
farmer did not part with the land : he ſtill continued in law the 
occupier of it; and might have brought treſpaſs for any injury 
done to it, or ejed ment to recover the land itſelf ; neither of 
which the pauper could have brought, and. yet both of which 
he might have maintained, had he been the occupier of the 
land: Nay (ſtrictly ſpeaking) he was not even the occupier of 
the cows. This was not a letting of the cows, and of the fields 
on which they were to be depaſtured : but the farmer continued 
in poſſeſſion of both; who, in order to induce the pauper to 
give a certain price he the milk of the cows, engaged that they 
ſhould be fed on particular grounds. This therefore is not 
diſtinguiſhable from any other perſonal contract; it is like an 
agreement for the uſe or feeding of any other oak: as horſes 
or geeſe; or like taking the fleece of ſheep, the apples of an 
orchard, or the hops on an hop ground ; neither of which is the 
taking of a tenement. Secondly ; All the caſes have turned on 
the legal meaning of the word © tenement.” In R. v. Min- 
chinbampton (a), the Court ſaid that taking the paſture of a 
piece of ground was not more than taking the herbage, or 
taking a common, which could not be eſteemed part of a tene- 
ment within the meaning of the ſtatute. In R. v. Vbixley (6), 

a cattlegate was conſidered as a freehold, which could only be 
deviſed according to the ſtatute of frauds. In R. v. Old Alre/- 
ford (c), where a fiſhery was held to be a tenement, the Ccurt 
expreſsly ſaid that the ſoil paſſed. In R. v. Stoke (4) there was 
a complete taking of the meadow ground for ten months ; for 
the pauper took the hay-graſs and after-math of the meadow, 


and fenced it. And the caſe of R. v. Lockerly (e) is expreſsly 


(a) Bott. 347 : and Str, 874. (4) Ante 2 vol, 451. 
(5) Ante 1 vol. 137. | (e) Fart. S. C. 315. 
(c) 16. 358. | 
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in point. Althbugh the "words « let” and deniſe” and' 
& dairy” were in chat caſe, the Court ſaid that no intereſt in che 
Tind paſſed. That © A tenement muſt lie in tenure, and muſt 
relate to land: whereas that contract related to the cows ;- that 


it was only an agreement for the uſe of the cows and the Fed 
ing of them; and chat it was merely perſonal.” And notwith- 


landing the authority of this caſe was in ſome degree ſhaken 


in that of NR. v. Piddletrenthide (a), it may be ſufficient to ob- 
ſetve that that caſe may {till be ſupported, though the intereſt 
which the pauper in this cafe took be not conſidered to be a 


tenement, for there the pauper took a rabbit warren, which 


Alone (the Court faid) was ſufficient to give a ſettlement ; and 
therefore it was unneceſſary for the Court to have gone into the 
other point 3 and Lord Kenyon expreſsly ſaid, that on the other. 
point that caſe was diſtinguiſhable from R. v. Leckerly. In R. 

V. Fillongbley (b) Buller, J. ſaid that it was better, for the ſake 
of certainty, to abide by the ſtrict letter of the act of parliament. 
Now R. v. Lockerly was decided upon the ſtrict letter of the 


Act; becauſe the Court did not conſider the taking of a dairy, 


Which, explained as it was, was only a perſonal contract, to be 
the taking of a ſenement. But even if the propriety of the de- 


ciſion ii R. v. Lickerly were more queſtionable than it is, had 


it been res integra, yet as it has been conſtantly acted upon fot 
a ſeries of years in Dorſet/hire, where from the mode of cuhiva- 
tion more queſtions have ariſen upon this ſubje& than in any 
other county, it ought now to be ſupported. In R. v. Thomp- 


fon (e), where a conviction, univerſally admitted to be inaccurate, 


was ſupported becauſe it was taken from the precedent in Burn, 
the Court ſaid “ That it was better for the ſubjects that even 
faulty precedents ſhould not be ſhaken, than that the law ſhould 
be uncertain.” 

Lord Kenyon, Ch. J. It is certainly very much to be wiſhed 
that the decifions of the magiſtrates below ſhould, 'on exathina- 


tion here, be found to be conſonant to the laws of the land. 


And I am happy to find that we are relieved from the ſuppoſed 
| inconvenience of ſending down a new code of laws to che 


5 this caſe concurs with that formed by the juſtices acking in their 


Teſfions as well as that by the two juſtices who made the origi- 


nal order. From the paſſing of the ſtatute of Car. 2. to the 


preſent time the conſtruction put on it has been (what is called) 


9. l) Ante 3 vol. 772. (5) Ante 11. 458. (c) Apte 2 vol. 18. 
e 4 3 2 a liberal 
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_ #iliberal conſtruction, in order to. confer a ſettlement on thoſe 
perfons who have the ability to take a tenement, which the 
ſtatute has eſtabliſhed as the criterion, I confeſs, it ſeems to 
ame impoſſible to reconcile the deciſion in R. v. Lockerly with 
our determination in this caſe that the pauper gained a ſettle- 
ment in Tolpudale: but if we are of opinion that that caſe can- 
mot be ſupported, it will be more manly to ſay ſo in expreſs 
terms, than by endeavouring to make nice diſtinctions to induce 
the magiſtrates below to conſider it as an authority hereafter. 
When the caſe of R. v. Piddletrenthide came before us, we all 
doubted of the deciſion of R. v. Locterly; but there being 
another diſtinct ground upon which we were warranted in ſup- 
porting the ſettlement, we were not direQly called upon to 
over rule that caſe. But now it being impoſſible to diſtinguiſh 
between this caſe and that, I think we are bound to deny the 
Authority of that caſe, and to ſubſtitute in its room a better ex- 
poſition of the ſtatute of Car. 2. It has been argued that, if 
we decide this to be a tenement, we ſhall depart from the 
words of the ſtatute : but in this caſe the pauper took a tene- 
ment, emphatically a tenement. Any thing is a tenement 
which, is a profit out of land. In order to take a tenement it is 
not neceſſary that the party ſhould have the fee- ſimple, or fee- tail; 
any minute intereſt in land is parcel of a tenement: Such 
minute intereſt indeed cannot be entailed, but all the parcels, 
when conſolidated together, may. A beaſt-gate has been held 
to be a tenement: and yet that is not the whole land, but the 
profits of the land to a certain amount. So here the profits of 
theſe lands are to be taken excluſively by the cows which the 
pauper rented. If the cattle had been his own, and he had 


rented the feeding of them, that would have been unqueſtion- 


Ably a tenement ; like the taking of the paſture, the hay and af- 
termath: And I think that theſe cows were the pauper's for a 
certain period; they were not ſo far his own that he could have 
ſold them, but they were his, that he might uſe them under 
che contract for a limited time. And this was not the leſs a 
taking of a tenement, becauſe the pauper could only enjoy the 
Latid in a particular mode; for in many farms the tenant ſtipu- 


Hates that he will not depaſture ſheep or horſes on particular 


grounds. I do not ſee therefore why this is not, ſtrictly ſpeak- 
ing, a tenement”; for the pauper had for a certain part of the 
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"AruavnST; J. The caſe of R. v. Lockerly does not appear 
to me to have been decided according to the true meaning of the 
ſtatute of Car, 2. And, being of that opinion, it is better to 
deny the authority of it RIDES A 1 leſt the magiſtrates here- 
after ſhould act upon it. The true policy of the ſtatute of Car. 
2, was, as appears by the preamble, to prevent vagrants coming. 
to ſettle in thoſe pariſhes where there was the beſt ſtock, the 
largeſt commons or waſtes to build cottages, and the moſt wouds 
for them to burn and deſtroy ; and therefore the Legiſlature 
impoſed this reſtriction on perſons coming to ſettle in a new 
pariſh, that they ſhould have a tenement of 10/. per annum; 
for it was conſidered that if a perſon had credit for that, it was 
not probable that he would occaſion the miſchief, againſt which 
that act was intended to guard. Then the queſtion here is whether 
it may not fairly be ſaid that this pauper rented a tenement of 
the annual value of 10 J. in Tolpuddle, In the firſt place, he 
had the ſeparate poſſeſſion of a houſe; in the next, he rented, 
not merely the milk of the cows, "Jak the cows themſelves, 
and the land under certain qualifications ; for he had a right in 
certain cloſes even to the excluſion of the farmer himſelf, The 
cows were not depaſtured-where the leſſor choſe, but in particular 
fields; and during a certain part of the year no other cattle were 


to be fed in thoſe grounds, During that time therefore the 


pauper had a ſeparate pernancy of the profits of thoſe fields, 
which is equal to a demiſe of the land itſelf. And though this 


contract did not amount to an annual demiſe of the land, yet 
during a part of the year the pauper had the ſeparate pernancy 


of the profits; and it is not neceſſary. under this ſtatute that 


the party ſhould have the tenement for the whole year. Then, 
as this pauper rented 70 J. per annum, as far as the teſt of ability 
goes, he was not one of thoſe perſons deſcribed in the preamble 
of the ſtatute of Car. 2. ; ; and on principles. of public conveni- 
ence, I am of opinion that he took a tenement of the value of 
10/, per annum within the meaning of the ſtatute of Car. 2. 

* BuLLER, J. The firſt queſtion is whether this caſe has not 
been already decided; I think that it has in R. v. Piddletren- 
thide; and the arguments preſſed upon us by the counſel againſt 
the order of ſeſſions, about adhering to decided caſes, ought to 


weigh with us in {ſupporting that caſe. In that caſe there were 


two points, upon each of which the Court gave a diſtinct opi- 
nion; in determining one of them it became neceſſary to take 


into conſideration che caſe of R. v. Lockerly, which we all 
thou ght 
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thought was wrongly decided: But it has now been argued: "I 
the caſe of R. v. Pidaletrenthide | is no authority for the preſent, be- 


cauſe it was decided on the other ground, namely, the taking of the 
rabbit Warren, and that what was ſaid by the Court in that cafe, 


relative to the dairy, was extrajudicial: Perhaps if a queſtion 


were to ariſe hereafter on the other point, the taking of the 


warren, the ſame argument would be applied in that caſe, and 
it would be contended that R. v. Piddletrenthide was decided on 


the dairy, and not on the rabbit-warren ; and thus the caſe, 


which we conſider to have been rightly determined on two 
grounds, would be frittered away, and would be no authority 
upon either. But I think that that is not extrajudicial, which 
is made a point in the caſe, and argued upon at che bar. The 


caſe of R. v. Piddletrenthide therefore 1 conſider as a decided au- 


thority on this very point. Then it was contended that the 


great criterion is the ability of the pauper, as marked out by 


the ſtatute. Now this pauper had the ability to rent 70 J. per 
annum; and the queſtion is whether that did not gain him a 
ſettlement. Againſt it, it is ſaid that he had no intereſt in 
land, that the particular fields were not the object of his con- 


tract, that he merely rented the cows, and that the whole was 


a perſonal contract: but I think that he had an intereſt in land, 


and that unleſs he could have had all the profits of the meadow 


for a certain part of the year, he would not have taken the 


cows. Another argument was, that, becauſe the pauper had 
not an intereſt which could be entailed, it was not ſufficient to 
confer on him a ſettlement. But whether a thing may or not 
be entailed depends upon the /ubje matter, and not upon the 
intereſt which the party has in the ſubject. Here the intereſt 


- which the pauper had could not be entailed on account of the 
imbecility of his eſtate. But ſuppoſing his intereſt, which was 
only temporary, had been perpetual ; Suppoſe A. had granted 
to him and his heirs the right of depaſturing 20 cows for {ix 


months in every year; I think that might be entailed. But 


chis caſe goes ſtill farther; becauſe by the very terms of the 
contract no other cattle, not even thoſe of the farmer himſelf, 


were to be fed on thoſe particular grounds on which the pau- 
- per's cows were to depaſture; cherefore he had the excluſive poſ- 
ſeſſion of thoſe fields during that time. This goes a great way 
to anſwer the difficulty {tated at the bar; for, as at preſent ad- 


6 


viſed, it ſeems to me that if the pauper had the ſole poſſeſſion, 
or, which is the ſame thing, the ſole profits, he might have 


ä cc, 1, maintained 
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maintained treſpaſs (a): but on chat point it is not neceſſary to 
give a deciſive opinion. 

GRosk, J. I was always ſurpriſed at tlie Getfminatida. of 
R. v. Lotkerly; becauſe the pauper took a dwelling-houſe as well 
as the dairy, and the caſe happened after it had been decided 


that a windmill and a rabbit-warren feverally gave a ſettle- 
ment. The caſe of Kinver and Stove (b) was the ground of my 
opinion in R. v. Piddletrenthide ; for there the Court faid A mill 


has been held to be a tenement, and why not this (a rabbit- 
warren)? It is his ability to pay 101. per annum, that is the 
foundation of the ſettlement; and whether he pay it for a houſe 
for habitation, or for a warren, which brings him in a profit, is 
not material.” In R. v. Priddletrenthide we were all of opinion 


chat the caſe of R. v. Lockerly was at leaſt doubtful. Arid as 


this cannot be diſtinguiſhed from it, I have no difficulty in 
ſaying it cannot be ſupported ; as being directly contrary to the 
conſtruction uniformly put on the ſtatute of Car. 2., which has 
turned on the ability of 'the pauper. But here the pauper came 
to live in a dwelling-houſe in Tolpuddle, and took a certain 
intereſt in the land, explained in the caſe to be the pernancy 


of the profits of the land, to the excluſion of the owner, to the 


amount of more than 10 /. per annum; which I am of opinion is 
ſufficient to give him a ſettlement'in char pariſh. 
Both orders confirmed. 


(a) Vid. Welch v. Hall, Bull. V. P. 85. (63) 1 Str. 673. 


Da VIS againſ} D IM WOODY. 


HIS was an action by the executrix of a ſurviving truſtee 

under a marriage ſettlement of J. Lewis in 1780, by 
which certain houſehold goods, mentioned in a ſchedule annexed 
to the deed, were ſettled to the ſole and ſeparate uſe of Lewis's 
wife; and it was brought againſt the defendant, ſheriff of Mon- 
mouthſhire, to recover back the value of ſome of thoſe articles, 
which had been ſeized and fold by him under an execu- 
tion againſt Lewis, At the trial at Monmouth before Groſe, ]. 
J. Lewis was called as a witneſs to prove the identity of the 


goods: the defendant's counſel dbjected to his competency, and 


it was {aid that he was intereſted ; to which it was anſwered that 


he came to ſpeak againſt his intereft ; for that if theſe -/goods, 


which had been ſeized, were not his own and could not be taken 


to 
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to pay his debt, he would be liable zfrerwards. Whereas, if they 


could be taken in execution, his debt would be diſcharged. The 
learned judge admitted the witneſs, but reſerved the point. 
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Davrs 


againſt 
- Adair, Serjt. having obtained a rule to ſhew cauſe why the be 


verdict for the plaintiff ſhould not be ſet aſide, and a new trial 

Bower and Lane now ſhewed cauſe againſt it; arguing that 
the huſband was a competent witneſs in this caſe, becauſe he 
was not intereſted. The rule with regard to admitting huſbands, 
or wives, as witneſſes, is accurately laid down in the law of N:/7 
Prius (a), where it is ſaid © that huſband and wife cannot be 
admitted to be witneſſes for each other, becauſe their intereſts 
are abſolutely the ſame; nor againſt each other, becauſe con- 
trary to the legal policy of marriage.“ And this rule appears 
to be warranted by the caſes ; Broughton v. Hlurpur, 2 Ld. Raym. 
752; and Bentley v. Cook, cited in R. v. Cliviger, ante, 2 vol. 
265, went on the ground of intereſt; and 1 Brownrl, 47; and 
R. v. Cliviger, ante, 2 vol. 263., on the policy of marriage. Then 
the only ground, on which huſbands or wives are rejected, when 
ſpeaking for each other, 1s that of intereſt ; but here the 'in- 
tereſt was the-other way. And if the ground of intereſt be laid 
out of the caſe, it was not againſt the policy of marriage to ad- 
mit this huſband ; for this was an action againſt the ſheriff, in 
which the wife's intereſt does not at firſt appear to be affected; 
and if the Court take notice of the ſituation in which the huſ- 


band ſtood, they muſt ſee that the intereſt of the wife was ſok, 


and ſeparate from that of her huſband. In Williams v. Fohn- 
fon (b), to an action againſt the daughter's huſband for wedding 
clothes, the defence was that the goods were furniſhed on the 
credit of the father; to prove which the mother, who was 


preſent when the goods were bought, was called to charge 
her huſband, and allowed. 


Lord Kenyon, Ch. J. (ſtopping Adair, Serjt. ny Caldecort, 


contra). Independently of the queſtion of intereſt, huſbands 
and wives are not admitted as witneſſes either for or againſt each 
other: from their being ſo nearly connected, they are ſuppoſed 
to have ſuch a bias upon their minds that they are not to be 
permitted to give evidence either for or againſt each other. 
BuLLER, J. It is now conſidered as a ſettled principle of law 


that huſbands and wives cannot in any caſe be admitted as 


_ witneſles either for or againſt each other. 
| Rule abſolute. 


(a) Bull. N. P. 286. 639 1 br. 504. 
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GooDTtiTLE on the Demiſe of GALLAWAV again} 
HERBERT. | | 


Hs was an ejectment to recover the poſſeſſion of a farm 
| which had been holden for a term by the defendant's 
late huſband ; and which expired, as to part of the premiſſes, 
at his death, and as to the reſt at the Zady-day after his death. 
The tenant died in the latter part of the year 1790; and on the 
21ſt of November in that year an agreement was entered into 
between the defendant and the leſſor of the plaintiff's father, 
that ſhe ſhould continue in poſſeſſion of the premiſſes till Mi- 
chaelmas 1791, and pay a rent of 6:/. In the Spring 1791 it was 
agreed between the leſſor of the plaintiff and the defendant, that 
the defendant ſhould hold the farm from Mzchaelmas 1791 for 
4, 8, or 12, years, at a rent of 78/. per annum. There was no 
meraorandum in writing made, nor any leaſe executed. The 
demiſe was laid on the 1ſt of October. Poſſeſſion was demanded 
on the 5th of the ſame month, and refuſed. Some repairs were 
done by the tenant in purſuance of the agreement three or four 
days after the agreement was made. The jury found for the 
defendant; and the plaintiff had leave to move to enter a ver- 
dict for him, if the Court ſhould be of opinion that the agree- 
ment did not, under the circumſtances, entitle the defendant 
to hold the poſſeſſion againſt this ejectment. | 

Lane obtained a rule on a former day, calling on the defen- 
dant to ſhew cauſe why the verdict ſhould not be ſet afide ; 
which was now oppoſed by 

Manley, and Wigley, on two grounds. Firſt, the defendant 
had an equitable title, becauſe he had made repairs under the 
agreement; or Secondly, He had a right to retain the poſſeſſion 
to a day ſubſequent to the demiſe. For if the defendant were to 
to be conſidered merely as tenant at will to the leſſor, the latter 
could not determine his will in the middle of a quarter. Tim- 
berley v. Grobham-how, Sir T. Jones 5. Stonfil v. Hicks, Salk. 413. 
and Bree v. Lees, 2 Bl. Rep. 1171. The ſtatute of Frauds (a) enaQs 
that “ all leaſes of land by parol, and not put in writing, and 
ſigned by the parties, ſhall have the force and effect of leaſes 
or eſtates at will only, and ſhall not either in law or equity be 
"deemed or taken to have any other or greater force or effect.“ 


(a) 29 Car. 2. c. 3. J. 1. 8 | | 
C 
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Then the defendant was a tenant at will, and conſequently not 
a treſpaſſer till the will was determined; Birch v. Wright, ante 
1 vol. 378 ; and 383. Now the leſſor's will was not determined 
till the 5th of OFober, and the day of the demiſe was on the iſt 
of October. The plaintiff therefore cannot recover in his eject- 
ment. 

Lord KENnyYon, Ch. J. The ſtatute of frauds ſays that ſuch 
an agreement as the preſent ſhall only have the effect of creating 
a tenancy at will, Now a tenant at will is not a treſpaſler. 
Here the tenancy was not determined until after the day of 
the demiſe in the declaration; and conſequently the plaintiff 
cannot recover. 

Per Curiam, | Rule diſcharged. 


CAaALCRAFT againſt GiBBs, 


O this action, on the ſtatute of Anne, for keeping and uſing 
a gun for the deſtruction of game, without being quali- 
8 fied, and alſo for ſhooting without a certificate, the defence made 
at the trial at Maid/tone before Gould, J. was under a deputation, 
granted by Mr. Roebuck, as lord of the manor of North Fleet. 
The plaintiff produced a grant from the crown to him of the 
manor of North Fleet; and the defendant had purchaſed Ingreſs 
of him, which lies within this manor. The learned judge think- 
ing that the queſtion reſpecting the boundaries of a manor 
ought not to be tried in an action on the game laws, the plaintiff 
was nonſuited, but he had leave to move to ſet it aſide. 

Shepherd on a former day moved to ſet aſide the nonſuit, on 
the ground that Mr. Roebuck had not only no title, but not 
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It is no de- 
fence to an 
aQtion for pe- 
nalties on the 
game Jaws 
that the de- 
fendant has 


a deputation 


from a perſon 
claiming to 
be lord of the 
manor, if 
there appear 
to be no 
ground for 


the claim. 


even a claim of title to the manor ; for that the granting of this 


deputation was his only exerciſe of right. 

Bona, Serjt. was to have ſhewn cauſe againſt this rule: but 
The Court thought the point too clear for argument ; for that 

though the judges at M. Prius had frequently refuſed to enter 

into a minute diſcuſhon of the boundaries of manors in actions 

on the game laws, one inſtance of which was mentioned as hav- 


ing happened ſome years ago at Stafford before Lord Ch. J. 


Wilmot, yet that in the preſent caſe there was no pretence of 
e in Mr. Roebuck. And therefore they made the 


Rule abſolute (a). 
(a) Hankins v. Baily, Bridgewater Sum- 


mer Aſſizes 1791, In an action for a pe- 
Vor. IV. 


pheaſant, Buller, J. nonſuited the * 


nalty under the game laws for ſhooting a 
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In the caſe of 
a plain truſt, 


truſtees were George Pym, under whom the leſſor of the plaintiff held a leaſe 


directed to 
convey to a 
deviſee on 
his attaining 
21, the jury 
may be di- 
rected to pre- 
ſume a con- 
veyance at 
any time af- 
terwards, tho) 
conſiderably 
leſs than 20 


In ejectment 
by landlord 
againſt te- 
nant whoſe 
leaſe 1 is ex- 


Leer is not 


barred from ſhewing that his landlord's title is re. 


CASES. IN EASTER TERM 


it appearing that the defendant was game- | Auris, for the plaintiff, interrupted bing 
keeper of Sir Richard Hoare of his manor of | by ſaying that he knew of no diſtinction in- 
Bruton, and had, as ſuch, conſtantly ſhot | tended to be taken between the evidence in 
over the place where the pheaſant was this caſe and any other. That this adtion 
killed; no evidence being given that the | had been agreed to be brought between the 
place was out of the manor. And he ſaid parties expreſsly to try the right to the ma- 
he would not put it upon the defendant | nor in queftion ; that they were aware that 
to prove that the place was within the ma» | Lord S. had exerciſed acts of ownerſhip, 
nor, (though preſſed by the plaintiff's coun- which was the very thing -complained of; 
ſel ſo to do,) for that he would not in and that the plaintiff was ready to prove by 
ſuch an action iry the boundaries 8 * ancient writings and records, that the plain- 
manor. | tiff was lord of the manor. 


Blunt v. Grimes, Saliſbury acted aſſizes, | Buiier, J. obſerved that it was not 
1789. This was an action of debt brought competent to the parties to enter into any 
for penalties under the game laws. "The | ſuch agreement; nor ſhould he give his 
killing being proved; it appeared that the | agent to it. He was clearly of opinion that 
defendant was gamekeeper to Lord Shaf- | this was a very improper mode of trying 
t;/oury, and that Lord Shafte/orry was owner the ancient righttothe manor. For he ſhould 
of the lands where the game had been killed. | hold that if the defendant proved only a 
Bond on his behalf opened a caſe of title colourable title in Lord S. as lord of the 
'to the manor in Lord S. and derived it | manor, and the exerciſe of thoſe manerial 


through ſeveral ancient deeds as far back as rights in . fat, which had been opened, that 
the reign of Queen Elizabeth. Beſides | ould be a ſufficient defence againſt the 
which he offered to ſhew a ſeiſin in fact of penalties of the at, and he ſhould dire& 


Lord S. and his anceſtors, by repeated acts the jury to find for the defendant. 
of ownerſhip, and exerciſe of manerial rights, | Whereupon, by agreement, the recon 
by felling timber on the waſtes Oc, as far | was withdrawn. 
as the oldeſt witneſſes could remember, 
which would be ſuflicient ix this caſe, 


ExoLaxD on the Demiſe of SY again/? SLADE. 


HIS was an ejectment for an eſtate in Lewiſham called 
the George Inn. The eſtate belonged ori iginally to one 


of it for twenty-one years, which expired at Lady-day 1791. 
Syburn ander-let to the defendant from Chri/imas 1789 to 1790, 
who held on, and had regular notice to quit at Chrifimas 
1791. 

The counſel for «a leſſor of he plaintiff objected at the 
trial before Gould, ]. at Maidſtone to any evidence being re- 
ceived as between landlord and tenant of the landlord's title 
having expired; but in this he was over-· ruled: and the defen- 
dant ſhewed as above mentioned the expiration of the leaſe un- 
der which the leſſor of the plaintiff, claimed: In reply to this 
another leaſe to. the leſſor of the plaintiſf was given in evidence 
from one Fobn Pym a natural born ſon of George Pym, dated 


1 | BA | | ln 
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16th Ocłlober 1789, for eighty-eight years from 16th February 1792. 
1791; and it was proved that John Pym claimed under 
the will of George Pym, dated 31ſt December 1777, who thereby Exo, 
«deviſed the eſtate in queſtion to the uſe of truſtees in truſt for oe 8 
"Fobn Pym, and to convey the ſame to him immediately on his 
_ attaining twenty-one ; and in the mean time for his mainte- 
nance. Pym, the ſon, came of age in September 1788. No con- 
veyance from the truſtees to John Pym was proved; and there- 
fore it was objected that, the legal eſtate being in the truſtees, 
the leaſe ought to have been granted by them. To which it 
was anſwered that this was the caſe of a plain truſt, and that a 
conveyance ſhould be preſumed. But Gould, 3; thought the ob- 
jection valid; and that there was not length of time ſufficient 
to raiſe ſuch a preſumption. The plaintiff therefore was non- 
ſuited ; but he had leave to move to ſet aſide the nonſuit, and 
enter a verdict for him, if the Court ſhould be of a different 
opinion. For which purpoſe 
Bond, Serjt. obtained a rule Nj on a former day, infiſting 
upon the above objections ; which were now oppoſed by 
Shepherd on the ſame grounds as at the trial. 
Lord Kenyon, Ch. J. [to whoſe opinion the other 9 
aſſented]. As to the firſt objection there is nothing in it. It 
was certainly competent to the defendant to ſhew that the 
leſſor's title had expired; and that he had no right to turn him 
out of poſſeſſion. As to the other objection, I do not know 
that Pym had not the legal eſtate in him. There 1s no reaſon 
why the jury ſhould not have preſumed a conveyance from the 
truſtees to him, upon his attaining the age of twenty-one, in 
-purſuance of their truſt ; according to what was ſaid by Lord 
Mansfeeld in Lade v. Holford (a). It was what they were bound 
to do; and what a court of equity would have compelled them 
to have done if they had refuſed. But it is rather to be pre- 
ſumed that they did do their duty, And as to the time, the 
jury may be directed to preſume a ſurrender or —— — in 
much leſs. time than nee. 
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Friday, The KING ggainſt G. PrAcock. 


May 18th. 


The Court 
will not grant 
a quo warranto 


CASES IN EASTER TERM 


RULE was obtained, on reading certain affidavits and 

on ſeeing the record of the proceedings in the cauſe of 
4 —4 R. v. Brown, calling on the defendant to ſhew cauſe why an 
a derivative information in nature of a que warranto ſhould not be exhibited 
E againſt him, for exerciſing the office of a common council-man 
ing the ori- of York, The affidavits diſcloſed the conſtitution of the city 


ginal title, : . F 
has been in as far as it reſpected the election of common council- men; and 


woe pr the mode of election is this © within fifteen days after the death 
ſeſſion of his Or removal of a common council-man, the common council 
office fix 
years. meet and nominate three perſons, citizens of the city, to the 
mayor, aldermen, and ſheriffs, and thoſe who have been ſhe- 
riffs, who elect one of them to ſucceed to the office of com- 
mon council- man.“ And they ſtated that on a vacancy the 
defendant, Brown, and Robin/on, were in Ofober 1788 nominated 
by the common council to the mayor &c, c, that they might 
elect one, and that they elected the defendant. Ihe record re- 
ferred to in the affidavits was a quo warranto information againſt 
Brown for exerciſing the office of a common council-man of 
York : many iſſues were there joined; one of which was on 
« a cuſtom that no perſon can be admitted a freeman but 
by right of ſervitude to ſome other perſon uſing ſome trade 
within the city or ſuburbs for ſeven years, and unleſs he has 
truly ſerved as an apprentice under ſuch indenture”; which was 
found againſt Brown : this was the objection to his eligibility 
as a common council-man ; and there was Judgment of ouſter 
againſt him. It alſo appeared that Brown had been in the un- 
diſturbed poſſeſſion of his office as a freeman, or Citizen, for 
thirteen years. | 
Bower, and Clayton, Serjt, ſhewed cauſe againſt this rule. - Firſt, 
The Court will not ſuffer a derivative title to be impeached in a 
guo warranto information until there be judgment of ouſter 
againſt the perſon under whom the title is derived. R. v. 
Spearing, ante, 1 vol. 4. n. a. Nay, the Court will permit 
perſons claiming ſuch titles to defend an information againſt 
ſuch original title. Now here Brown himſelf has been in the 
undiſturbed poſſeſſion of his office as a freeman ſo long that 
the Court would not ſuffer any individual to impeach his title: 
and if it cannot be attacked directly, it ought not to be impeach- 
ed in this collateral way. The record againſt Brown would be 


4 no 
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no evidence againſt this defendant: and even upon chat record 
there is only judgment of ouſter againſt him from his office of 
common council-man, which leaves him ſtill in poſſeſſion of his 
prior office of freeman. If the real ground of objection to 
Brown's title as common council-man had been ſtated to the 
Court, they would not probably have fuflered it to be queſtion- 
ed, as he had been a citizen de facto tor thirteen years, and his 
not being a citizen de jure was the only objection to his ſubſequent 
election to the office of common council- man (a). Secondly, 
Sinclair, who makes this application, has admitted the legality 
of the defendant's title, by accepting lis vote at his own election 
of Recorder of York ; and therefore he ought not to be permitted 
to queſtion his title. R. v. Stacy, ante 1 vol. 1. and R. v. Mort- 
lock, ante 3 vol. 300. | 

Erſkine, Law, J. Heywocd, and Holroyd, in ſupport of the rule. 
It clearly appears that the defendant has no legal title to the 
office he holds. For by the cuſtom three citizens muſt be re- 
turned to the mayor c, for them to ele one; and if three 
good citizens be not returned, it is a bad return: now Brown 
one of the three ſent up with the defendant, was not a legal 
citizen. If Brown were not a freeman ge jure fo as to ſupport 
his own election to the office of common council-man, he cannot 
ſupport the election of another. Every reaſon, which appears 
ſufficient to diſqualify Brown, equally applies againſt the de- 
fendant. And, as the Court granted an information againſt 
Brown for exerciſing the office of common council-man, and 
permitted (b) his title as a freeman to be queſtioned in that in- 
formation, although he had been in the quiet polſeſſion of his 
office for twelve years, they will not object to grant another 
information againſt this defendant, whoſe title muſt be bad if 
Brown's were ſo; and there is no objection to this information 
on account of as length of poſſeſſion. 


Lord Kenyon, Ch. J. The urgument is that 3 we er- 


red once, in granting the information againſt Brown, we ought 
to commit a ſimilar error in this caſe. But I think that, if all 
the fats had been diſcloſed to us when the information. was 
prayed for againſt Brown, we ſhould not have granted it. The 
preſent application is made to the diſcretion of the Court ; not 
indeed to the arbitrary, but the ſound, diſcretion of the Court 
under the ſtatute. 


as common council-man. 
(3) An 276. 
8 N that, 


(a) The information againſt Brewn was 
granted on a ſuppoſed de ſect in his election 


Vorl. IV. 


Now we very recently laid down this rule, 
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The King 
. againſt 
G. PEAcock.. 


CASES IN -EASTER TERM 


that, in order to preſerve the peace of corporations, we would 


not ſuffer the title of a corporator, who had been in the undiſ- 


turbed poſſeſſion of his franchiſe for ſix years (a), to be impeach- 


ed by a quo warranto information on the relation of any 
private perſon. And when we laid down that rule, we were in- 


fluenced by this conſideration that it might prevent corporations 


being thrown into confuſion. Now in this caſe the election of 


Peacock depends on the title of Brown, who was elected in 1779, 


and who has de fa&o been in the poſſeſſion of his office as a free- 
man fince that time. And it has been argued that, though we 
will not grant a quo warranto information againſt Brown him- 
ſelf for exerciſing the office of a freeman, becauſe he has been 


in the poſſeſſion of his office for ſo many years, we ought to 


ſuffer the defendant's title to be impeached, who truſted to the 
viſible exerciſe of Brown's right for ſo long a time. But if 
Brown's title is not to be attacked directly, we ought not to per- 
mit it to be done in this collateral way. The argument amounts 
to this, that Brown ſhall continue a corporator to all intents and 
purpoſes, and yet ſhall not do any corporate act. I am there- 


fore clearly of opinion that this rule ought not to be granted. 


In the courſe of the argument I doubted whether Sinclair, who 
had availed himſelf of the defendant's vote at his own election, 
ought not to pay the colts of this application. But on further 
conſideration I think that he ought to be protected from paying 
the coſts by reaſon of the proceedings againſt Browr, and that 
the juſtice of this caſe will be ſatisfied by diſcharging the rule 
without coſts. 

ASHHURST, J. The meaning of the rule, that we would not 
ſuffer the title of a corporator to be impeached after a quiet 
poſſeſſion for fix years, is, that after that time he ſhall be taken 
to be a good officer to all intents and purpoſes. Now here it 
would be extraordinary if we were to permit the title of Brown 
to the office of a freeman to be queſtioned in this indirect mode 
of proceeding, when it is admitted that it cannot be done direct- 
ly. It appears that the previous qualification to being admitted 
A common council-man of York 1s that the party be a freeman, 
and be returned with two other freemen to another body, con- 
fiſting of the mayor, c.: it is not diſputed but that the defen- 
dant is a freeman, and it appears that he was returned to the 
mayor c, with two others, who have been in the quiet. poſ- 


leſſion of their offices, of freemen, for many years. 


| Vid. Stat. 32 Gee. 3. 
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GRrosr, J. (a) Two objections have been made to this ap- 
plication; and it would be ſufficient, in order to diſcharge 
this rule, to ſay that the relator, who has made uſe of the de- 
fendant's vote, on a ſuppoſition that he was a common council- 
man de jure, ought not to be permitted to diſpute the legality 
of his election. On the other ground alſo, I think that the 
rule ought to be diſcharged. It is not ſworn that Brown is not 


a freeman; but we are told that by referring to another record 


we mult . that he is not. But in the firſt place, that record 
would not be evidence on the trial of this cauſe; and if we 
recollect what paſſed in that cauſe, we muſt recalled the whole 


of it; and it was only, becauſe the Court were miſled, that the 
infbemmarion was granted in that caſe. 
Per Curiam. 


Rule Aiſcharged. 
(a) Buller J. was ſitting for the Lord Chancellor, 


LEERY again GooDs0N. 


HIS was a ſpecial action upon the caſe. The declaration 
ſtated that the plaintiff having diſtrained ſome pictures 
on Poole, his tenant, and being about to ſell them, the defen- 
dant, in confideration that the plaintiff would return the goods 
to Poole, undertook to pay the plaintiff a certain part of the 
rent in a week, and the reſt in a month, yet that he did not 
pay c. There was alſo another count for money had and re- 
ceived. On the trial it appeared that the agreement was that 
the plaintiff ſhould deliver the pictures to the agenda, and 
not to Poole; upon which it was objected that the evidence did 
not ſupport the contract declared upon. Lord Kenyon, before 
whom the cauſe was tried, thought it was a fatal variance, but 
a verdict was taken for the plaintiff, with liberty to the defen- 
dant to move to enter up a non- ſuit, if this Court ſhould be of 
opinion that the plaintiff ought not to recover. 
Law having on a former day obtained a rule to ſhew cauſe 
why the verdict ſhould not be ſet aſide, and a non-ſuit entered, 
Erſkine now ſhewed cauſe againſt it. He abandoned the ſpe- 
cial count, but ſaid that the plaintiff might reſort to the general 


count for money had and received; for as the defendant could 


not but know on the face of the record that the cauſe of a Aion 


was the value of the pictures, he could not be ſurpriſed by the 


plaintiff's inſiſting to recover that value on either of the counts. 
1 In 
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CASES IN EASTER TERM 


In Longehamp 57 Kenny (a), the plaintiff, a waiter in one of the 


Subſcription houſes in St. Fames's-S!reet, to whom a ticket for a 


maſquerade. had been delivered for the purpoſe of ſale, put it 


into his maſter's hands, who would not afterwards account for 
it; and the Court held that the waiter might recover the value 
of the ticket in an action againſt the maſter for money had and 


received. So here, as the pictures were not re- delivered to the 


plaintiff, he may recover the value of them on the count for 


money had and received. 


Sed per Curiam. In the caſe cited the ticket was delivered 
for the purpoſe of being carried to market; and the preſumption 
was that it was ſold, as the defendant would give no account 
of it. But here a contrary preſumption ariſes ; for the pictures 
were delivered to che defendant in order to avoid their being 


ſold. 
Rule abſolute. 


(a) Dongi. 137. 3d Edition. 


N 
BARL OW againſt KATE. 


H E-preſent plaintiff, having ſigned judgment of non- pros 
in another action brought by the defendant againſt him, 
brought an action upon that judgment. But the judgment of 
nan pros being irregular, the defendant obtained two rules, the 
one to ſet aſide that judgment for irregularity, the other to ſer. 
aſide the proceedings in this action founded upon the judgment. 


And now the plaintiff obtained another rule, calling on the de- 


fendant to ſhew cauſe why the laſt of thoſe two rules ſhould not 


itſelf be ſet afide ; on the ground that one rule would have an- 
ſwered the purpoſe of both, and that the latter was therefore 


an act of oppreſſion in the defendant; againſt which 

Bower ſhewed cauſe. He admitted that, if the plaintiff had 
ſued out execution on the judgment of non pros, all the proceed- 
ings might have been ſtayed by one rule; becauſe there all the 
proceedings would have been in one action: but he argued that 
the ſame reaſon did not apply to this caſe where an action had 
been brought on the judgment, becauſe now there were two 
ſeparate cauſes in court, and therefore it would have been a 
fraud on the. revenue by Welgang two rules, in two diſtinct 
actions, in one ſtamp. 


+ + 
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Manley, in ſupport of the rule, ſaid that in effect there was no 
diſtinction between an execution and an action upon the judg- 
ment in this reſpec; and that it was the invariable practice of the 
Court to grant one rule only to ſet afide an irregular judgment, 
and the ſubſequent proceedings on that judgment, in whatever 
mode the party may have proceeded after the judgment. That 
it was ſo in proceedings againſt bail, where there are different 
actions even againſt different perſons ; the one againſt the prin- 
cipal, the other againſt the bail; and that in ſuch caſes it is 
neceſſary to entitle the cauſe in the original action. And of 
this opinion were HE 

The Court; who ſaid that as the original action was the ſub- 
ſtratum of the whole, if that failed the ſubſequent proceedings 
had upon it, whether by execution or anether action, alſo failed 
with it; and that the whole might be ſet aſide in one rule. 
That it was the practice ſo to do in the inſtance alluded to, of 
actions upon bail bonds; and that chey ought for the ſake of 
| <xconomy to the ſuitors to adhere to that practice. 
Rule abſolute. 


The A on the Proſecution of T. ALLEN 
againſt The Mayor &c of STAFFORD. | 


Mandamus having been ane! to the defendants to 
admit a freeman, they made a return to it, which was 
traverſed ; and the plaintiff not having proceeded to trial at the 
laſt aſſizes according to the practice of the Court, 

Lane obtained a rule to ſhew cauſe why there ſhould not be 
the like judgment as in caſe of a nonſuit. This was now op- 
poſed by c | 

Leycefter ; who ſaid that this was not a caſe within the 14 Geo. 
2. c. 173 becauſe that only extends to © cauſes between party 
and party.” But | 

The Court ſaid that they were informed by the officers of the 
crown that there were ſeveral inſtances, in which the Court 
had given the like judgment as in caſe of a nonſuit in ſimilar 
caſes, And therefore they made the 


Rule abſolute. 


Leyceſter then moved to amend the mandamus, alleging that 
the proſecutor had ſtated the cuſtom of che borough, relative to 
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the admiſſion of burgeſles, too narrow. Cauſe was enn 
againſt this, on a ſubſequent day (a), by - | 
” Erſkine and Lane, who relied on there being no precedent 


for ſuch an amendment. 
Per Curiam. The officers inform us 4. in Lord Oh. J. Les 


time ſuch an enn was made, and refuſed. And we think 


chat, at all events, in ſuch a caſe as the preſent, where che re- 


Saturday, 


May Igth. 


An aſſigu- 
ment of a 
choſe in 
action need 
not be by 
deed, 


turn has been traverſed, we ought not to permit the amendment 
to be made. The parties may apply for another writ. 
Rule diſcharged, 


(a) Monday, May 21ſt. 


Howl L and Others apainff Mac Ivzrs and Others. 


SSUMPSIT on a contract by three. Plea, the bankruptcy 
of one of them before the action brought. Replication 
that before his bankruptcy he aſſigned bis intergſ in the contract 
to the other two. To which there was a general demurrer ; in 
ſupport of which, 

Ruſſell contended that the replication ſhould have ſtated how 
the alignment was made; by what deed ; ſo that the defendant 
might have craved oyer of it. In Winch v. Keeley (a), the 
aſſignment was by deed which was ſet out, and therefore this 
objeRion did not occur; thaugh the Court there held that 
the intereſt which the bankrupt had aſſigned before his bank- 
ruptcy did not paſs to his aſſignees under the commiſſion, 

Wood, contra, It is not neceſſary that an aſſignment of a choſe 
in action ſhould be by deed, and therefore it is no ground of 
demurrer that it is not ſo ſtated, | 

The Court were of the ſame opinion; but Beall gave leave to 
the defendant to withdraw the ae and take iſſue on the 
aſſignment. Si 3 

a (a) Ante 1 vol. "AY . 
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SMITH againſt WOODCOCK, 
The Same againſt DuDLE v. 


H E firſt of theſe was an action by the holder againſt the 
drawer of a bill, the ſecond againſt one of the indorſers. 
There was alſo another action pending by the ſame plaintiff 

- againſt another indorſer, and a fourth action againſt the ac- 
ceptor, who had refuſed payment. A rule ai was obtained on 
behalf of Moodcock and Dudley, why upon payment of the 
amount of the bill and the coſts of theſe two ations all pro- 
ceedings ſhould not be ſtaid againſt them. 

Lawes oppoſed the rule, on the ground that the coſts of the 
other a&ions ſhould alſo have been paid. But 

Per Curiam, That is only neceſſary when the . for 
ſtaying proceedings comes from the acceptor, who is the original 
defaulter, and againſt whom all the coſts occaſioned * his de- 


fault may be recovered. 


Rule abſolute. 


The Kine againſt HoLLAN D. 


Board of inquiry having been appointed in India for 
examining into certain charges of peculation and cor- 
ruption againſt the defendant, who filled an office of great truſt 
and importance under the E2/t In4g Company; and that board 
having examined witneſſes and made a report upon the matter 
which was tranſmitted home; in conſequence of which an in- 
formation had been filed by the Attorney General againſt the 
defendant (vide ante 457); a rule niſi was obtained oa the part 
of the defendant for an inſpection of that report; againſt which 

The Attorney General, Bearcroft, and Rous, now ſhewed cauſe. 
There never was yet an inſtance of ſuch an application as the 
preſent to give the defendant an opportunity of inſpecting the 


evidence intended to be produced againſt him upon a public 
profecution. It would lead to the moſt miſchievous conſe- 


quences. If the Court thought it proper to refuſe a ſimilar ap- 
Plication in the calc of Dr. Fuel (a). on the port of the crown, 
a Will. 2 
(a) 1 39 EY 
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the reaſon holds much ſtronger againſt ſuch an application on 
the part of the perſon accuſed, There too the inſpection prayed 


for was of the ſtatutes and archives of the univerſity, which are 


documents of as public a nature at leaſt as the report in 
queſtion. A defendant might as well apply for the examinations 
of witneſſes before a grand jury on a common bill of indid ment. 
The very act of 7 Anne c. 21. % 11. by which in caſes of high 
treaſon it is provided that the party accuſed ſhall have, beſides a 


copy of the indictment granted by 7 & 8 V. 3. c. 3. the names 


of the witneſſes to be brought againſt him, ſhews that, at common 
law, he was not entitled even to that degree of indulgence : 
but the preſent application goes a ſtep beyond that ; for the 
effect of this application, if ſucceſsful, would be not only ro in- 
form the defendant who were the witneſſes to be examined 
againſt him, but alſo the whole detail of their evidence. 

Erſkine and Bower, contra, ſaid, that this application was not 
novel in its principle, whatever it might be 1n the particular 
inſtance. The Court have repeatedly determined that corpora- 


tion books may be inſpected on the ground of their being pub- 


lic documents; and that reaſon extends in a ſtill ſtronger degree 


to the public documents of the kingdom. Of that nature is the 


paper in queſtion. The Board, before whom the inquiry was 
inſtituted, was appointed for A purpoſes. The object of 
the inquiry was the fuppoſed exiſtence of public grievances ; 
not confined merely to the private miſdeeds of the defendant, 


but as connected with his public adminiſtration :. On that ac- 


count it may be reſembled to the public proceedings of parlia- 
ment in this country, There is an additional reaſon for 
granting the indulgence in this caſe, namely, the great diſtance 
of the ſcene of action, and the hardſhip of putting the de- 
fendant to the enormous expence of ſending for witneſſes from 
India, whom after all perhaps it may not be neceſſary to ex- 
amine. 

Lord KEenyoN, Ch. J. I am extremely clear that we ought 
not to grant this application. There is no principle or prece- 
dent to warrant it. Nor was ſuch a motion as the preſent ever 
made; aud if we were to grant it, it would ſubvert the whole 
ſyſtem of criminal law. In treaſon and felony, where the pu- 
niſhment is infinitely greater than can be inflicted in this caſe, 
no ſuch indulgence was ever granted. In only one caſe, trea- 


ſon, which is particularly provided for by Narute, is the pri- 


ſoner 
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ſoner entitled to a copy of the indictment. And in this caſe the 


defendant derives much more intelligence from an inſpection of 


the information than could be received from a copy of the in- 


gditment in ordinary caſes; becauſe the particulars of the 
offence are fully diſcloſed in this information. Lord Somers, 
and Sir J. Holt, in framing the ſtatute of Anne, thought it a 
great indulgence to furniſh a perſon accuſed of high treaſon 
with the names of the witneſſes to be produced againſt them. 
But it never occurred to them that the rule, even in the caſe of 
treaſon, ſhould be extended as far as this application ſeeks to 
go; for here the application is made for a copy of the ſubſtance 
of the evidence, which is to be produced againſt the defendant. 

As HHU RST, J. In other caſes, a defendant has no other 
intimation of the particular charge intended to be brought 
againſt him than what appears upon the indictment or inform- 
ation. Nor was it ever conceived to be neceſſary or fit that he 
ſhould receive intelligence of the particular evidence, by which 
the charge was to be made out. And I ſhould be ſorry if ſuch 
a rule were to be laid down in any caſe. 

BULLER, J. This motion has been made on two grounds; 
firſt, as a matter of right ; and ſecondly, as a matter of diſcre- 
tion. The laſt T will diſmiſs firſt, becauſe J am very clearly of 
opinion that we have no diſcretion upon the ſubject. We muſt 
proceed according to the act of parliament: and if that give the 
defendant a right to have the information which he ſeeks, it 
takes away our diſcretion ; and if the ſtatute do not give it, 
we cannot aſſume a diſcretionary power. And with regard to 
the queſtion of right; not a ſingle clauſe has been pointed out 
in any of the acts of parliament relating to the affairs of India, 
that gives ſuch a right. Whatever might have been done in 
India cannot affect the proceedings in this Court; we muſt de- 
.cide according to law, when the application is made to us. 
There is a ſtriking inſtance of the rule by which we ought to 
be governed now, in a caſe before Lord Holt the day before the 
ſtatute, relating to treaſon, paſſed. For when the bill had 
| Paſſed beth houſes of parliament, the counſel for a defendant 
applied to the Court, deſiring them to aſſign counſel. But Lord 
Holt ſaid that, as the act had not then received the royal aſſent, 
the Court could not liſten to the application. So here, we are 


not to conſider what is convenient to be done, (though indeed 


no convenience requires it) but we muſt act according to the 
Vol. IV. 8 P ſtatutes; 
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G94 
1792. Natutes; and in them there is nothing which requires us to 
| comply with the terms of this application. At firſt, I thought 
pun) © that this was a motion of the firſt impreſſion: but I find that in 
Hol rann. the caſe cited, of R. v. Parnell, the rule for inſpection is con- 
6 fined to civil caſes, and thoſe where the party applying is in- 
tereſted in the papers. In ordinary caſes when an indid ment is 
found, a capiat iſſues under which the defendant is taken into 
cuſtody : but that gives him no information, nor does it entitle 
him to demand an inſpeQion of the grounds upon which the 
proſecution is inſtituted, Again, when informations are filed 
by the Attorney General on depoſitions taken under ſome of the 
exciſe laws, the party is not entitled to inſpect thoſe depoſitions. 
The practice on common law indictments, and on informations 
on particular ſtatutes, ſhews it to be clear that this defendant 
is not entitled to inſpect the evidence, on which the proſecution 
is founded, till the hourof trial. 

GROSE, J. It is clear that neither at common law, or under 
any of the ſtatutes, is the defendant entitled, as a matter of right, 
to have his application. granted. And if we were to aſſume a 
diſcretionary power of granting this requeſt, it would be danger- 
ous in the extreme, and totally unfounded on precedent, 
| | Rule diſcharged. 


CASES IN. FASTER TERM 


Ida, | Ex parte CHESTER. 
May 21R. 


If a bond. HE STE R granted an annuity to one Alliſon, which was 


and warrant 
a” attorney to © ſecured by a deed of aſſignment, a bond, and a warrant of 


bo att de attorney to confeſs judgment. No action was brought on the 


given to ſe= bond, nor was any judgment entered up under the warrant of 
Cure an an- 


nvity, and attorney. On a former day Mingay obtained a rule calling on 
the date of 


the date of Alliſen to thew cauſe why the deeds fhould not be ſer aſide, be- 


not ſet forth cauſe the memorial did not contain the date of the warrant of 


in the me- 
morial, the attorney (a). 


pay ge i. Erfhine, and Marryat, ſhewed cauſe on two grounds; Firſt, 
the latter;— that the Court had no juriſdiction at all in this caſe, Alliſon 


b hi h . . | a 1 4 
rouge 114 , having neither entered up judgment on the warrant, or inſtituted 


on ns any other proceeding in the Court, and the annuity act (5) only 


action be giving juriſdiction “ to the Court in which any action is brought 
brought, or | + | $* 
_— (a) There was alſo another objection on | ferred to the maſter. 


ander the the merits, that no conſideration was given (5) 17 8. 3. c. 26. [. + 
Warrant of wor the deed of aſſignment, which was re- | 
Attorney. 8 | t9;.' 1 


IN THE THIRTY-SECOND YEAR OF GEORGE H. 


'&c.”; and ſecondly, that, if the Court could take cognizance 
of the queſtion, only the warrant of attorney ought to be ſet 
aſide; the annuity act (a) directing that the memorial ſhall con- 
tain the day of the month and the year when the deed, bond, in- 
ſtrument, or other aſſurance, bears date c, otherwiſe that eve 
uch deed, bond, inſtrument, or other aſſurance, ſhould be void. 
They therefore contended that only the particular deed, which 
was not truly ſet forth in the memorial, was void; and that a 
defect in one deed did nat vitiate the others, which were truly 


recited in the memorial. 


And they ſaid that the Court had 


already decided this point in the caſe of Willey v. Wheeler (50. 
The Court (c) were of this opinion; obſerving that the word 


« ſuch“ in the annuity act confined the operation of that clauſe 
to the particular deed (4) which was not truly recited in the 
memorial. And, in anſwer to the firſt objection, they ſaid that 
the warrant of attorney gave them a juriſdiction ; for that it was a 
proceeding 1n the Court, and was of greater importance than the 
commencement of an action in the regular courſe, becauſe it 
enabled the party to ſign judgment immediately aro any ap- 


plication to the Court (e). 


Rule abſolute, as to the warrant of attorney. 


(a) Sect. 1. 

(3) Tr. 31 G. 3. cited in page 495. for 
another purpoſe. 

(c) Abſent Lord Kenyon, Ch. J. 

(4) Sed vide Hopkins v. Waller, ante 463. 

(e) The Court determined the ſame point 
in Thurkill v. Wallace, M. 31 Geo. 3. which 
was alſo an application upon the annuity act; 
and there they ſaid that independent of that 


| 


aft it had been long ago ſettled upon much 
argument and deliberation .that the Court 
has a ſummary juriſdiction over every war- 
rant of attorney to enter-up judgment in the 
Court, before any judgment has been actual- 
ly entered up, and may, if they fee proper, 
direct it to be cancelled to prevent any im- 
proper uſe being made of it. Vide alſo 
Haynes v. Hare, 1 H. Black. C. B. 662. 


HoLLAND againſt Jonx SON. 


HERE were four ſeparate affidavits by the plaintiff 

_ againſt four ſeveral defendants, for ſeparate offences againſt 

the lottery act. The original writ included all the defendants, 

though the ac etiam part was ſeveral againſt each; and a ſeparate 
alias capias was ſued out againſt each. 

Garrow obtained a rule to ſhew cauſe why the proceedings 

againſt this defendant ſhould not be ſet aſide ; on the ground 

that one part of the proceſs muſt purſue another, that an alia 

capias cannot be ſued out againſt each of ſeveral perſons, who 

are 
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defendants in 
one action 
can be 1n- 
cluded in a 
bailable writ : 
Secas, if the 
writ be not 


bailable. 


- Sy p ” : 
* AM * — — i — 
— 5 V - - 
of — _ * = DV - N 
2 — „ —— — — — — - -- — — 
— —— — — 2 * — — - — — hd 


— 
— 


. «a ; "EX IE 1 m * 2 a  — PORES 
r ee te 1-7; #22 3 
* - 2 22 "I - * 322 * 
tt nd — 8 * - ” - a 
4 r KG * -a- 4 v4 -—- 
— — —2 Fon ” 


-__ 
2 : 
my — = 
— — — — 
3 


4 —„—TdÜ 
— - - 


_ - — —— — 


— —— 
- — 


- 2 - - 
— ry we a7 4 - 
* — — 1 * - 
— uu —— 

- — 


— « — — 


> a ——Eñ 
; "A 


12 4 wx = OILY 


— 
— 
— 0 —— 


2 Indy. <a >< 3 * =— 4 
NI RD bbb 
» is 1 44 Ne — 
* A 


+ 
1 
* 
} 
4 4 
{4H 
my 
* 
A 
5 
\ 4 
” 1 
"KEY 
? 1 
; 1 
; 4 1 
*. x! 
5 q i 
. | ' 


= K-w 

3 5 
rr 
2 


195 
1792. 


— 


Hor LAND 
again 
Jonxsox. 


CASES IN EASTER TERM 


are all joined in one original writ; and that the original writ 
itſelf was alſo bad for including the four defendants, againſt 
each of whom there were ſeparate affidavits. The original writ 
cannot be ſupported unleſs it be warranted by the affidavit; 


for the lottery act (a) requires an affidavit to be made before any 
proceſs can be ſued out; and it was held in Goodwin g. t. v. 
Parry (6) that four ſeveral defendants could not be included in 
one affidavit. The original writ therefore ſhould have pur- 
ſued the affidavir, and the alias the original. He alſo ſaid that 


in a caſe before Lord Kenyon at his chambers, Stephens g. t. v. 


Butcher, his Lordſhip diſcharged the defendant out of cuſtody, 
becauſe the writ againſt him and three others was founded on 
four ſeveral affidavits ; and added that had the application been 


made to the Court, the proceedings alſo would have been ſtayed. 


Baldwin now ſhewed cauſe. The proceedings in this caſe are 
warranted by the general practice. In general caſes four de- 
fendants may be included in one writ, it being mere proceſs to 
bring them into Court, after which a ſeparate. alias may be ſued 
out, and a declaration may be filed againſt each, And the only 
difference between proceedings in ordinary caſes and thoſe on 
the lottery act is this, that the lottery act requires a previous af- 


fidavit: but here the plaintiff complied with the requiſites of the 
ſtatute by making ſeparate affidavits againſt the ſeveral defen- 


dants ; in which reſpect this caſe differs from that of Goodwin 
9.t. v. Parry, where the proceedings were ſtayed merely becauſe 
all the defendants were included in one affidavit. And perhaps 


it may not be too much to contend in this caſe that the ori- 
ginal writ itſelf is ſeveral ; for the material part of it, the ac 
etiam, is 10. 


Per Curiam. (After conſulting with the Maſter,) In caſes in 
general, the plaintiff may join four defendants, for ſeparate 
cauſes of action, in one affidavit and one writ; and ſever the 
ſubſequent proceedings againſt them. Then taking this to be 
a caſe not on the lottery act, it would ſtand thus ; four perſons 
were mentioned in the original writ, and there were ſeparate 


alias capias againſt each: but the plaintiff is warranted in ſever- 
ing the proceedings againſt them. If that be fo in general caſes, 


conſider whether this caſe, on the lottery act, differ from them. 


In deciding the caſe of Goodwnn g. t. v. Parry we did not advert 


K 27 Geo 3. c. 1. 2. 44) Ade $27. 


.. FO 
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to the practice in other caſes, When the lottery act directed 
that the writ ſhould be founded on a previous affidavit, it meant 
an affidavit filed according to the courſe and practice of the 
Court; and by that practice a plaintiff may join four defendants 


1792. 


— 


HoLLaxp 


againſt 


in one affidavit and one writ, and afterwards declare againſt 


them ſeparately. 
the Trinity Term following, 


And the rule was then diſcharged. But in 


 BULLER, J. ſaid, that the Maſter had miſled the Court, with 
reſpe& to the practice of joining four perſons in one affidavit, 
For that it was holden in Githy v. Lockyer (a), (which was not cited 
by either ſide when this caſe came before the Court) after a con- 
ference with all the judges, that only one defendant could be 
included in one affidavit. That it was therefore neceſſary to take 
the earlieſt opportunity of correcting this miſtake ; and that the 
Court had again conſulted all the judges on this occaſion, who 
were of opinion that a plaintiff could not join diſtint de- 
fendants for diſtinct demands either in the ſame writ (b) or in the 


lame afhdavit. 


And that therefore the caſe of Gilby v. Lockyer 


ought to regulate the practice in future. 


(a) Dougl. 217. laſt edit. 

(b) In Holland v. Richards, Tr. 32 G. z. 
Garrow ſuggeſted to the Court that the caſe 
of Gilby v. Lockyer only proved that ſeveral 


defendants could not be joired in one 7 


fida vit; but that ſo far from ſhewing that 
ſeveral defendants could not be comprehend- 
ed in one 1rit, it admitted that they might. 
And that this was acknowledged in all the 
books of practice. But 
Per Curiam. In Holland v. Fohnſon we con- 


(+) In Yardley v. Burgeſs, Tr. 32 Geo. 3. 
A rule was obtained calling on the plaintiff 
to ſhew cauſe why the proceedings ſhould 
mot be ſet aſide becauſe four defendants for 
diſtinct cauſes of action were included in one 
latitat, which was not bailable,; but on 


1 


| ſulted all the judges upon this queſtion, who 


agreed in the opinion delivered by us that 
ſeveral defendants for ſeparate cauſes of ac- 
tion cannot be joined either in the ſame writ 
(+) or in the ſame affidavit. And this is 
founded on the old practice by original, 
which only included one Defendant : and if 
that writ only iſſued againſt one Defendant, 
the latitat, in which the plaintiff was permit- 
ted to add the ac etiam, to ſave expence, 
ought to be confined to one. 


ſhewing cauſe, The Court ſaid that the rule 
laid down in Holland v. Johnſon, and Holland 
v. Richards, only extended to bailable writs ; 
and therefore they diſcharged this rule. 
Palmer in ſupport of the rule. Gi contra. 


Dz La PREUVE again// The Duc Dt BIRoN. 


Jouxsox. 


Saturday, 
May 21 ſt. 


T H E defendant having obtained a rule to ſhew cauſe why The Court 


: 288 ill not ſta 
the proceedings ſhould not be ſtayed until the plaintiff, . 3 = 
ings till the 
plaintiff, a 


"who was a fore) gner, gave ſecurity for the colts ; 


It was now ſaid, in anſwer, that the defendant was not in a foreigner, 


ſituation to make this application, becauſe he had not put in 4 


e ſecuri- 
for the 


coſts, unleſs the defendant have put in bail. 


Vor . IV. 8 2 bail. 
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1792 bail. It ſeemed to be admitted that it had never been decided 
— in any caſe that the defendant ſhould put in bail tag to 
7. wa his applying for this rule: but 


2 The Court (a) ſaid that it would be proper and convenient if 
The Dv® 2? ſuch a rule were eſtabliſhed ; and therefore, on the defendant's 


undertaking to put in bail, they made the 


SHR 6 Rule abſolute. 
(a) Abſent Lord Kenyon, Ch. J. 


END or EASTER TERM. 


GC 8 1 
ARGUED and DETERMINED 


IN THE 


Court of KING's BENCH, 


IN 


Trinity Term, 


In the Thirty-Second Year of the Reign of GrORGE III. 


In this Term the Lord Chancellor reſigned the Great Seal, 
which was on the ſame Day (a) given in Commiſſion to the 
Lord Chief Baron Exxr, Mr. Juſtice As Hnuxksr, and Mr. 
Juſtice WILSON. 


* 
— 


The KINO againſt The Mayor &c. of York, % 


Fune 8th. 
Lom kk moved for a mandamus, to be directed to the defendants, nin 


| i granted to 
to compel them to put the corporate ſeal to the certificate of che mayor 


2 ec. of York 1 
the election of Mr. Withers, as recorder, on an affidavit that he 0 put the Nt 
had the majority of legal votes at the election, in order that <vporateſeal 1 

| | 


| to the cer- 
he might apply to the king for his approbation ; and he prayed cients of 1 


a . the electi 
that it might be abſolute in the firſt inſtance. Mr. Withers ſtated „the recor. 


in his affidavit that at the election there were only 101 legal _ _. 
voters, 51 of whom voted for him ; but that one Brown, who he had the 


' . 4 2 | 4 9 
had no title, and who has ſince been ouſted by judgment on a guo 96 Ta 9 
wwarranto information, was permitted to give his vote for Mr. any : 
* = * * 0 Was at 
Sinclair, in whoſe favor the mayor then gave the caſting vote. that the 
other candz- 


date had the majority at the ele ion, and that the corporation had already certified his election. 


(a) Jure 15th. 
Vol. IV. 8 R 
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| 1792. Erſtine on the part of Mr. Sinclair, and | | 
1 ana F. Heywood, for the corporation, oppoſed this. They ſtated 
yy Kaze that Mr. Sinclair, having a majority of votes at the election, 
Tue Mayor was declared duly elected; upon which the corporation cer- 
ot You%. tified his election to the ſecretary of ſtate, in order that the king 
might approve of him. They contended that the ſubſequent 
ouſter of one of Sinclair's voters did not deſtroy his election; 
becauſe Brown was at that time in the poſſeſſion of his corporate 
franchiſe; and that even if it were doubtful whether or not the 
judgment againſt Broten had a retroſpe ſo as to affect his vote, 
given when he was a corporator, this was not the proper mode 
of trying the legality of Mr. Sinclair's election. That if the 
mayor c, had not certified Sinclair's election, perhaps this 
Court would have granted a mandamus to compel them to do ſo, 
Sinclair having had the majority of votes at the election: but 
that now it would be abſurd to grant ſuch a rule in favor of 
Withers, becauſe the election of Sinclair was complete, except as 
to the king's approbation, which 1s conſidered as a mere matter 
of form; and that if this mandamus were to be granted, there 
would be the certificate before the king of the election of two 
different perſons. And they cited R. v. The Mayor of Colcheſter 
(a), where, on a ſimilar application, the Court refuſed the man- 
damus ; ſaying that Mr. Smithies, the perſon elected recorder, 
ſhould be firſt ouſted by a guo warranto information ; and that 
* the conſequence of granting the rule would be that a ſecond 
perſon would be admitted to an office, which was already filled 
by another, both claiming to be duly elected.“ But 
* The Court ſaid, that the preſent application was a matter of 
courſe, like a motion to ſwear in a corporator. That the grant- 
ing of the mandamus would not be concluſive on Mr. Sinclair; 
for that the writ only required the corporation to do the act, or to 
ſhew cauſe why they do it not; and that all the arguments which 
could be urged in favour of Sinclair might be preſſed, on the return 
to the mandamus, in a much more ſolemn manner than in the 
preſent form. 


| Rule abſolute. 
() Ante 2 vol. 259. | 
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— 


HEeYRICK againſ} FosTER. 


HIS was an action of debt to recover a penalty of 204. 
under the 25 Geo. 3. c. 50. / 5; to which the defendant, 
under the common rule for pleading double, pleaded, 1ſt. the 
general iſſue; and 2dly, a proſecution and acquittal for the 
ſame offence before a juſtice of the peace. In the laſt term 
Vaughan obtained a rule to ſhew cauſe why the rule for plead- 
ing double ſhould not be diſcharged, or why the defendant 
ſhould not elect on which of the pleas he meant to rely, and to 
ſet aſide the other, upon the poſitive words of the proviſo (a) in 
the ſtatute 4 Ann. c. 16. (which allows double pleading) “ that 
nothing in that act before contained ſhall extend to any writ, 
bill, action, or information upon any penal ſtatute”; and on the 
authority of ſeveral adjudged cafes; Morgan v. Luckup, Caf. 
Temp. Hardw. 262. and 2 Str. 1044. Law 9. f. v. Crowther, 
2 Will. 21; and Lookup v. Frederich, bart. Barn. 365. 
Holroyd afterwards ſhewed cauſe againſt it. And 
The Court thinking the queſtion of great importance, and ob- 
ſerving that it did not occur to them why a defendant in a penal 
action, where he is more favoured than in others, ſhould not 
have an opportunity of making as many defences as he has in 
other actions, ſaid they would confider of the point. But, on 
this day, 
Lord KENYoN, Ch. J. ſaid that the Court were of opinion 
that as the words of the proviſo were peremptory, that that act 
ſhould not extend to actions upon any penal ſtatute, they could 


not be deſpenſed with ; and that the 
| Rule muſt be made abſolute. 


(a) SeCt. 7. 


The Kine agam/i The Commiſhoners of SHortDITCH. 


P Homan, of St. Leonard's Shoreditch, appealed to the ſeſſions 
held for the city of London againſt a diſtreſs made upon 
him by the colle or of the rates made by the commiſſioners for 
paving the pariſh of St. Leonard's Shoreditch, in purſuance of an 
act, 8 Geo. 3., entitled“ An act for opening certain paſlages, and 
for paving the ſtreets and other places, in the pariſh of St. 
Leonard Shoreditch, in the county of Midaleſex, and for prevent- 
ing 
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Fridar, 
June 8th, 


The ſtatute 

4 Ann. c. 16., 
which allows 
double plead- 


ing, does not 


extend to pe- 


nal actions. 


Weine/day, 
June 13th. 


A perſon ag- 
grieved by a 
diſtreſs for 
paving rates 
under 8 G. 3. 
c. 33. mayap- 
peal either to 
the ſeſſions 
for the city 
of London or 
to the ſeſſions 
for Midaleſen 
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ing annoyances therein” „and alſo againſt ſeveral rates, « on a 
variety of grounds. The ſeſſions, after hearing the merits, 
quaſhed the ſeveral rates and aſſeſſments, as far as they reſpected 
Homan, and the ſaid diſtreſs ; and ordered the commiſhoners 
to return to Homan the ſum of 31. 185. 9d. which had been diſ- 
trained, and to pay him 100 1. for his coſts, &c. 

Shepherd moved, in Hilary term laſt, for a certiorari to remove 
theſe orders. He ſaid that the clauſe in this act that © no matter 
or thing to be done, relating to the execution of the act, ſhould be 
removed by certiorari,” only applied to matters warranted by 
the act, and did not extend to this caſe, where it appeared upon 
the face of theſe proceedings that the ſeſſions in London had 
no juriſdiction. This rule was oppoſed, in the ſame term, 
on the ground that the ſeſſions in London had juriſdiction by 
the poſitive words of the act. The rule was however made 
abſolute ; it being underſtood that the queſtion reſpecting the 
legality of granting the certiorari ſhould be diſcuſſed when the 
order ſhould be returned. That order having been ſince re- 
turned by the certiorart ; 

Erſtine, Mingay, Garrow, and Sellon, now renewed their ob- 
jection to the certiorari. By one of the clauſes of this act it is 
enacted “ that if any perſon ſhall think himſelf aggrieved by 
any thing done in purſuance of the act, and for which no par- 
ticular method of relief hath been already appointed, ſuch perſon 
may appeal to the juſtices &c, at any general or quarter one 
of the peace to be held for the county of Middleſex or city of London, 
within three months c.; ſuch appellant giving notice &c, and 
entering into a recognizance before ſome juſtice of the peace 
for ſuch county or city to pay coſts &; and the determination of 
ſuch ſeſſions ſhall be final, binding, and concluſive, to all intents 


> 


and purpoſes.” This, they inſiſted, gave an option to the party 


to appeal either to the one ſeſſions or the other; which was de- 
ciſive of this queſtion. That the reaſon of it was obvious, 
namely, to avoid an appeal from the ſame perſons to the ſame; 


moſt of the commiſſioners under the act being juſtices of the 
county of Middleſex, and acting at thoſe ſeſſions. And that if 


the ſeſſions in London had juriſdiction over the appeal, the cer- 
{iorari was taken away in expreſs terms. 

Bearcreft and Shepherd, contri, contended that the certiorari 
was properly iſſued in this caſe, it appearing upon the order 
ittelt that the ſeſſions in London had no juriſdiction The appeal 


2 ; ſcſhons, 
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ſeſſions, as the caſe may happen ; reddendo fingula ſingulis; for 
matters ariſing in London the appeal is given to the ſeſſions in 


London, and for thoſe in Midaleſe the appeal muſt be to thoſe 


ſeſſions. Although there is no property, which is affected by 
this act, locally fituated in London (a), there are caſes pointed 
out in the act, to which the right of appealing to the London 
ſeſſions may apply; for inſtance, where an officer receiving 
money removes to another county, without accounting (6) ; 
ſo where perſons, liable to pay the rates, remove to any other 
place, in order to avoid a diſtreſs (e). And if any caſe, to 
which the right of appealing to the London ſeſſions, may happen, 
it is ſufficient to ſatisfy the words of the act. But, ſecondly, 
even if the ſeſſions in London could entertain any appeal againſt 
acts done in the county of Mzddle/ex, it appears that they have 
exceeded their juriſdiction in this inſtance, becauſe this is an 
appeal, not only againſt the rates, but alſo againſt the diſtreſs. 
By the act no appeal hes againſt the diſtreſs. But an action is 
thereby given (4) to recover damages, in which the officer 
is to have an opportunity of tendering amends, and is en- 
titled to treble coſts if the jury think that the amends ten- 
dered are ſufficient ; whereas if an appeal be lodged, the officer 
has no opportunity of tendering amends, and he may be ſen- 
tenced, as in this caſe, to pay coſts. Then if the appellant in 
this caſe could have brought an action by virtue of this act 
againſt the officer who diſtrained, the diſtreſs was not the ſub- 
ject of an appeal; for an appeal is only given againſt thoſe acts 
< for which no particular method of relief is thereby appointed.” 

Lord Kenyon, Ch. J. An appeal againſt an act done in a 
particular diſtrict being generally confined to the ſeſſions acting 


. (a) Which was admitted in anſwer to | found, to commit them for one month, or 
queſtion from the Court. until payment of the rates. 


(4) By one of the clauſes the commiſſion- (4) By that ſection it was enacted that 
ers are authoriſed to appoint certain oficers, where any diſtreſs ſhould be made for any 
who are to account upon oath ; and if the ſum Se, co be levied by virtue of the act, 
latter refuſe to account, any juſtice of the the party making the ſame ſhould r. be 
peace for the county or place, c bereia ſuch officer, | deemed a treſpaſſer on account of any default 


fo neglecting, fhall be and reſide, may enquire * of form Oc, nor ſhould the party 
De; and levy the balance by ſale and diſtraining be deemed a treſpaſier 40 initio on 


diftrefa. account of any itregulariry, which ſhould be 
afterwards done by the party diſtraining, but 
that the perſon aggrieved by ſuch irregula- 
rity might recover full ſatisfaction for the 
ſpecial damage in an action on the caſe ; in 
which the officer might tender amends &c. 


(e) This clauſe, after pointing out the. 
mode of recovering the rates, enables two 
Juſtices of the peace for the county or place, 
where perſons liable to pay the rates may be 


* 
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for that diſtri, the leaning of our minds would naturally in- 
duce us to ſupport ſuch a conſtruction in this caſe, if the words 
of this ſtatute would bear it. But as in this caſe the Legiſlature 
have choſen to give an appeal beyond the juriſdiction of the 
juſtices acting in one county, we cannot control it. And this is 
not a ſingular inſtance in the ſtatute book, in which queſtions 
ariſing within the local limits of one county are directed to be 
tried in another; for inſtance, the caſe of wreeks (a). If we 
could have found any words in this act of parliament, which 
would have enabled us to apply the rule, reddendo ſingula ſingulis, 
we ſhould readily have adopted it. But, after looking through 
all the proviſions of the act, we find that every thing, which 
the act directs, is to be done in the county of Mzddleſex. Why 
then did the Legiſlature, in framing the clauſe reſpecting ap- 
peals, depart from the language uſed in all the preceding parts 
of the act, unleſs they intended to diſcriminate between the caſe 
of appeals and all other caſes? And this clauſe expreſsly gives an 
appeal to the party grieved, either to the ſeſſions for the city of 
London, or the county of Mzddl:/ex ; and in directing what ſhall 
be done previous to the appeal, the words © city of London or 
county of Middleſex” are again uſed. The Legiſlature therefore 
having given in expreſs terms an option to the party to appeal 
to the ſeſſions either in London or Middleſex, we are bound by it. 
But it is ſaid that the juſtices have, at all events, exceeded their 
Juriſdiction, becauſe no appeal would lie in this caſe ; an appeal 
being confined to thoſe caſes where the party aggrieved has no 
other remedy, and the party in this caſe having another remedy 
by action for the diſtreſs. But the act of parliament does not 
give the action: if there be any exceſs of juriſdiction, the com- 
mon law gives the remedy ; and all that the act does, in this 
reſpect, is, the reſtraining of the common law, by ſaying that 
an action ſhall not be maintained for all irregularities, and that, 


if an action be brought, the officer acting under the ſtatute ſhall 


be entitled to certain privileges. But for ſuch a grievance as 
the preſent the act has given an appeal, if the party chooſe, 
without being entangled in the forms of an action. Then the 
certiorari being taken away by a ſubſequent ſubſtantive clauſe, 
which operates on all caſes in which the juſtices act within their 
juriſdiction, and it not appearing on the face of theſe proceed- 
ings that the juſtices have exceeded their juriſdiction, I think 
that the certiorari ought to be quaſhed, quia improvide emanavit. 


(a) Vide 26 Geo. 2. c. 19. / 8. 


IN THE THIRTY-SECOND YEAR OF GEORGE In. 


BULLER, J. (a) In order to let in the rule, reddendo fingula 
5 'ngulis, it was incumbent on thoſe, who diſputed the juriſdic- 
tion of the city of London in this caſe, to ſhew that ſome part of 
the property, on which this ſtatute attaches, is locally fituate 
within the city of London, and ſome within the county of Mid- 
aleſex. But it is now admitted that the whole lies within the 
latter; and ſo indeed it appears from the title of the act. In 
conſidering how far that argument ought to prevail, it is ne- 
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ceſſary to advert to the caſe of a receiver, who will not account, 


and who removes to a third county : if there had been no provi- 
ſion in the act for ſuch a caſe, then there would be ſome weight 
in the argument; but the Legiſlature have provided for that 
caſe, by enabling juſtices in the county where the party may 
reſide, to grant a warrant of diſtreſs ; and they have ſaid that in 
caſes, where no particular proviſion is made, the party may ap- 
peal to the ſeſſions either in London or Middleſex. And if there 
be any one inſtance, in which the party has an option to appeal 
to either of thoſe ſeſſions, which muſt be admitted te exiſt in 
the inſtance I have put of the receiver going into a third county, 
it deſtroys the argument, reddende ſingula ſingulis. For according 
to that argument no appeal could be had to the ſeſſions in Lon- 
don except for acts done within the juriſdiction of the city of 
London, or to the Middleſex ſeſſions but for acts done in the 
county of Middleſex. It ſeems to me therefore that the true 
conſtruction of this clauſe is that the party has an option in all 
caſes to appeal either to the London or the Middleſex ſeſſions. 

SGnosk, J. No clauſe in this act of parliament affects to ex- 
tend to any diſtrict out of the county of Middleſex. Then the 
act, having expreſsly mentioned certain places in Midalgſex, 
gives an appeal, either to the ſeſſions for the county of Middleſex 
or for the city of London. Now if no appeal will lie at the Lon- 
Aon ſeſſions, the latter words are perfedly nugatory. It has been 
aſked, however, for what purpoſe ſhould an appeal be given in 
London againſt an act done in Midalgſex? In anſwer to that, 
many caſes might be put where ſuch a proviſion would be very 
ſalutary ; and where it would be more ſatisfa gory to the party 
aggrieved to appeal to a ſet of magiſtrates living out of the local 
limits of the juriſdidtion where the act complained of is done. 
At all events it is ſufficient for us, in conſtruing this act of par- 
liament, to ſay chat the Legiſlature have in expreſs terms given 
the party an option to appeal either to the Middle/ex or London 


(a) Abſ. Aſbunſt, ]. 
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A. bequeath- 
ed money to 
trultees in 
truſt for B. 
till ſhe ſhould 
attain twen- 
ty-one, and 
then to pay 
the ſame to 
her, and it 
B. ſhould die 
under twen— 
ty-one leav- 
ing a child 
or children, 
then in trult 
tor ſuch child 
or children; 
but if . 
ſhould die 
under twen- 
ty-one with- 
out leaving 
any child or 
children, 
then in truſt 
for C's three 
nieces. B. 
attained 
twenty-one, 
married, had 
two children, 
and died in 
the life of the 
teitatrix : BS 
children took 
nothing by 
the Will. 


in Exfter Term, but the certificates were 


CASES IN TRINITY TERM 


ſeſſions; and under that clauſe the ſoſſions in London had juriſ- 
diction in this caſe. 
Per Curiam, 


Let the certiorari be quaſhed. 


Doo and Another againſt BRABAN T and Another. 


HIS caſe was ſent here by the direction of the Lord 
Chancellor. And the queſtion aroſe on the will of &. 
Counſell, who gave certain money in the funds to truſtees in truſt 
for S. Coumſell, daughter and only child of her late huſband de- 
ceaſed, then of the age of twelve years, until ſhe ſhould attain 
twenty-one,. and when and ſo ſoon as ſhe ſhould attain that age 
then upon truſt to pay and transfer the ſame to S. Counſell, her 
executors Tc, to and for their own uſe and benefit; and in caſe 
S. Counſell ſhould die under twenty-one, leaving any child or 
children of her body lawfully begotten, then in truſt for all and 
every ſuch child and children who {ſhould live to attain his or 
their age or ages of twenty-one, and to be equally divided be- 
tween them. But in caſe S. Counſel ſhould die under twenty-one 
without leaving any child or children, or being ſuch, they ſhould 
all die under twenty-one, then in truſt for her three nieces, Mary, 
Ruth, and Sarah, Ogle. S. Counſell the daughter married B. Doo, 
attained the age of twenty-one, and had two children living at 
the time of her death, which happened in the life-time of che 
teſtatrix. The two children of S. Counſel! the younger were the 
plaintiffs in the ſuit, and Ruth (formerly Ruth Ogle), the ſurvi- 
vor of the three nieces of. the teſtatrix, and her huſband, were 
the defendants. Ruth Brabant is the next of kin of the teſtatrix. 
The queſtion was, whether the plaintiffs took any and what eſtate 
under the will of S. Counſclll. | 
Shepherd (a), for the plaintiffs, argued that the children were 
entitled under the will. It was undoubtedly the intention 
of the teſtatrix that her grand-children ſhould take before her 
nieces. The three objects of her bounty were, 1ſt, her daughter; 
2dly, her grand-children ; and 3dly, her nieces; the laſt of 
whom were not to take while her daughter or her grand-chil- 
dren were alive. S. Counſel''s dying under twenty-one was not 
a condition precedent to her children taking ; the bequeſt to her 
was a conditional limitation, And if an eſtate be given on a 


conditional limitation, and there be a limitation over, and the 


(a) This caſe and the next were argued | not ſent till the preſent, 


firſt 


q 
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/ 

firſt” fail on any account, the laſt ſhall take place, Moor, 486; 1792 
Avelyn v. Ward, 1 Vez. 422. Nay, words of condition may be 
taken as words of limitation, where there is a remainder over. Doo 
Andrews v. Fulham, 2 Str. 1093; Jones v. Weſtcomb, 1 Eg. Caf. HER T. 
Abr. 245. Fl. 10. Gulliver v. Wicket, 1 Vi. 105; on the ſame 

will. In Strange the caſe is thus {tated ; a bequeſt of leaſehold 

premiſes © to my wife for life, remainder *o ſuch child as ſhe is 

now ſuppoſed to be enjcint with, and to the heirs of ſuch child 

for ever; provided that if ſuch child as ſhall happen to be born 

' ſhall die before twenty-one, having no iſſue, the reverſion of 

one third ſhall go to my wife and her heirs, one third to my 

ſiſter Eligabeth and her heirs, and the remaining one third to 

my ſiſter Aune and her heirs.” His wife was not eint; and 

the objection was that as there was no ſuch child, thoſe who 

claimed in remainder on the dying of ſuch perſon under twenty- 

one, and without iſſue, could never enjoy the eſtate. But the 

Court ſaid that the limitation over ſhould take place; and that 

„it is no unuſual thing for words of condition to be taken 

as words of limitation, where there is a remainder over.” 

The caſe of Statham v. Bell, Cowp. 40. is to the ſame 

effect. In Willing v. Baine (a), A. gave 1col. to each of 

his children, payable at twenty-one, and if any of them 

died before twenty-one then his legacy was to go to the 
ſurvivors; one died in the teſtator's life-time ; and it was 

held, that though the legacy was lapſed as to the legatee 

dying under twenty-one, yet it was well given over to the br 
ſurvivors. Many other caſes ſhew that where there is a deviſe to vi 


A., remainder to B., and A. die in the deviſor's life-time, B. fi 
{hall take. The caſe of Gough Calthorpe v. Gongb (b), which was 1 
relied 1 


(a) 3 Pr. Was. 113. of, in ſuch manner, and to ſuch perſons as 
(4) Goucn CaLTnores v. Govern and | the ſaid dame Barbara ſhould, by writing 
others—2t the Roils, 17th and 18th February, | atteſted by two witneſſes, appoint, and for 
1789. | want of ſuch appointment, to pay the ſame 
Sir Henry Calthorpe, by his will Gated | unto and amongſt all the children of the 
27th February, 1741, directed that 10,000/. | ſaid dame Barbara, who ſhould be then 
part of his perſonal eſtate ſhould be placed living, equally; and if no ſuch children 
out by his executors, in their own names, In | ſhould be then living, to pay the ſame to 
ſome of the public funds, to the uſe and in- | ſuch perſon as ſhould be then in poſſeſſion of 
tent that they ſhould pay the intereſt thereof, | the teſtator's real eſtate, by virtue of his will; 
during the joint lives of Sir Henry Gough and | but if the ſaid dame Barbara ſhould ſurvive 
dame Barbara his wife, into the proper | the ſaid Sir Henry, her huſband, then the 
hands of the ſaid dame Barbara, or as ſhe | ſaid executors ſhould, after the death of the 
alone ſhould by writing appoint, the ſame | ſaid Sir Henry, pay the whole ſum of 
being intended to be at her ſole uſe and diſ- 10,0001. to the ſaid dame Barbara, to her 
poſal, and in caſe ſhe ſhould die in the life- | own uſe. And the teſtator directed that all 
time of her huſband, to the intent that they | the reſidue of his perſonal eſtate ſhould be laid 


ſhould pay the ſaid 10, oo0 /., or any partthere- 8 T out 
V ol. IV. 
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relied on by the defendants in the court of Chancery, is diſ- 
tinguiſhable from the caſes now cited ; becauſe there was no 


out in the purchaſe of land, and ſettled to | 


the uſes therein mentioned. On the 7th 
March, 1745—6, the teſtator made a co- 
dicil in his own hand writing, by which he 
appointed another executor and truſtee, “ to 
ſee and cauſe to be paid, at equal pay- 
ments, the legacy to his ſiſter lady Gough ;* 
and afterwards followed theſe words, “in 
caſe my ſiſter's children do not live to their 
ſeveral ages of 21 years, the legacy left to her 
is to revert to my heir at law.“ 

Lady Gough ſurvived Sic Henry her hul- 
band, but died in the life time of the teſia- 
tor, leaving the plaintiff and alſo the de- 
fendants Richard Thomas Gough, John Cal- 
thorpe Gough, Elizabeth Gough, and Barbara, 
the wife of 1/aac Spooner, and lady Palmer, 
the wife of the defendant, Sir John Pal- 
mer, her ſurviving ; lady Palmer died after- 
wards in the life-time of the teſtator ; and 
the teſtator who became a lunatic in the 
year 1747, and continued ſo till his death, 
died 14th April, 1788. The plaintiff, Sir 
Henry Gough Calthorpe, filed his bill, pray- 
ing that the reſidue of the teſtator's perſonal 
eſtate, which was directed to be laid out in 
land, and to be ſettled on himſelf in tail, 
with remainder to the defendant Richard 
Thomas Gough in tail, with remainder to the 
defendant ohn Calthorpe Gough in tail, with 
remainder to the plaintiff in fee, might 
be paid to him; and that it might be de- 
clared that the legacy of ro, ooo. was 
lapſed. 

Mitford and Trower infiſted that Lady 
Gough having ſurvived her huſband, the le- 
gacy became immediately abſolute to her, 
and all the former diredtions as to the 
10,0007. were at an end; and as ſhe after- 
wards died in the life-time of the teſtator, 
the legacy was lapſed. 'That it was clear 
this was the intention of the teſtator ; for if 
lady Gouyh had been a widow at the time 
the will was made, the teſtator would have 
given her the legacy abſolutely, and would 
have made no mention of her children, 

Lloyd and Romilly, for the defendants, con- 
tended that they, together with the plain- 
tiff, were intitled to this legacy of 10,000/. 


equally ; that it appeared to be the intention 


Itmitation 


of the teſtator, if Lady Gough ſhould make 
no appointment, and ſhould, for any rea. 
ſon, be incapable of taking the legacy her- 
ſelf, it ſhould go amongſt all her children; 
and that in the event which had happened, 
no appointment had been made, and Lady 
Gough could not take the legacy. They 
cited Jones and Weſtcomb, 1 Eq. Ca. Abr. 
245. and Statham and Bell, Cowper 40. In 
the laſt of thoſe caſes a teſtator, reciting that 
his wife was then pregnant, declared that if 
ſhe brought forth a ſon he ſhould inherit his 
eſtate at 21, if a daughter, he gave one 
moiety to his wife, and the other to his 
two daughters equally, at 21; if either died 
before that time, the ſurvivor to have her 
ſhare; if both died, he gave his eſtate to his 
wife and her heirs. The teſtator's wife was 
not with child, and the only daughter of 
the teſtator died an infant. The Court held 
that the wife was intitled to the eſtate, be- 
cauſe it was the plain intention of the 
reſtator, that if no ſon ſhould be born, and 
ſhe ſhoulda have no daughter live to attain 
21, the wife ſhould have the whole eſtate. 
And ſo in the preſent caſe it appeared to be 
the plain intention of the tellator if Lady 
Gough could not take the legacy, and ſhould 
not appoint to whom it ſhould be paid, that 
it ſhould go to her children; and that the 
codicil ſhewed this intention more clearly, 
for the teſtator there mentioned the event in 
which (and it is to be preſumed in which 
only) the legacy was to go to the perſon in- 
titled to the perſonal eſtate (viz.) their dy- 
ing before they attained 21 years. 

Mafter of the Rolls () — This is an abſo- 
lute legacy to Lady Gough, qualified on ac- 
count of her ſituation as a married woman. 
If ſhe died in the life-time of her huſband, 
ſhe had a power of diſpoſing of it ; and if ſhe 
did not ſo diſpoſe of it, it was to go to her 
children: it ſhe ſurvived her huſband ſhe was 
to have it abſolutely. 'There was no event 
in which the children could take any thing, 
which it was not in her power to deprive 


| them of, The teſtator preſumed (as every 


teſtator does) that the perſons who were to 
take under his will, would ſurvive him. If 


| the teſtator had foreſeen the event which has 


(+) Sir R. of Arden, 


happened 
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limitation over after Dame Barbara's death. The Courts have 
even gone ſo far as to ſupply words in a will, where the inten- 
tion was clear. Fonnereau v. Fonnereau, 3 All. 315. In White v. 
Barber (a), under a deviſe in truſt for ſuch child or children as 
the deviſor's wife ſhould be enſient with at his death, it was held 
that ſons born in his life-time ſhould take: in that caſe this 
Court in their certificate acknowleged that there was a deſect of 
expreſſion in the will, but ſupplied the neceſſary words. And in 
Doe d. Watſon v. Shippard (b) the Court would not ſupply the 
words ſuppoſed to be omitted, becauſe the intent was not clear: 
but Lord Mansfield expreſsly ſaid“ The Court might ſupply the 
omiſſion of expreſs words, if they found a plain intent.“ Now 
in this caſe 1t 1s clear that the teſtatrix meant that her grand- 
children ſhould take before her nieces ; and therefore the Court 
may ſupply the neceſlary words. 

Chambre, contra, was ſtopped by the Court. 

Lord KENYON, Ch. J. Nothing can be more clear than the 
words of this will. The deviſe is to S. Counſel] when ſhe ſhall 
attain the age of 21, and if ſhe ſhall die under twenty-one 
leaving children then to thoſe children; but ſhe did nor die 
under that age, and therefore nothing can paſs to the grand- 
children. If this event had occurred to the teſtatrix, moſt 
probably ſhe would have provided for it, and given the money to 
the grand-children : but as ſhe has not done ſo, we cannot make 
a will for her. This is diſtinguiſhable from the caſes cited; for 
here nothing was given to the grand-children but upon an event 
which did not happen. 

A$SHHURST, J. of the ſame opinion. 


happened, he probably would have provid- | eſtate to be paid to the plaintiff, altho” both 
ed for it: but that conſideration ought not | the defendants who had remainders in tail 
to influence my judgment, for the ſame ob- | conſented to it (1), but referred it to the 
ſervation will apply to all caſes of lapſed le- Maſter to inquire what were the limitations 
gacies. As to the codicil, I cannot ſee that | of the eſtates to be purchaſed with the mo- 
it makes any difference: Lady Goygh would | ney, and whether any perſon beſides the de- 
have taken the legacy juſt in the ſame man- | fendants had any intereſt in it ({$). 
ner under the codicil, as if it had remained (a) 5 Burr. 2703. 
upon the will alone. | (3) Dovgl. 75. zd edit. 

His Honour did not decree the perſonal 


(1) Ha. Trafford v. Boehm, 3 Ath. 447. | of the Rolls, decided that a will above 30 years 

The will in this caſe was not proved | old ſhould be read without proof, although 
by witneſſes ; and it was ſaid at the bar that | the teſtator had died very recently, That 
it was not neceſſary that it ſhould be prov- | point however was not decided in this caſe ; 
ed, it being above 3o years old; and the | becauſe Sir H. G. Calthorge, who was the 
.counſel mentioned a caſe of Mackery and | heir at law, admitted the will, and claimed 
Newbolt, in which Sir Lloyd Kenyon, Maſter | under ut, 


againſt 
Branaxy. 
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1792. BuLLER, J. The teſtatrix intended to give the whole to &. 
Counſell, if ſhe attained the age of twenty-one, and the children 
© Nothing; ſhe did attain that age, and therefore nothing was 


againſt L . ; i 0 . 
Beavaxr. intended to be given to the children in that event. There is a 


diſtinction in ſome of the caſes, Willing v. Baine, and a caſe there 
referred to, between words giving a remainder over, and an 
original deviſe : in thoſe caſes the deviſe was good, not as a 
remainder over, but as an original deviſe: but here was no 
original deviſe to the grand-children but on an event which did 
not happen. 

GROSE, J. The event, which has happened, was not fore- 
ſeen, and therefore not provided for, 

Lord KENVON then ſaid, that the form of the caſe muſt be 
altered, as in Sabbarton v. Sabbarton (a), before the Court could 
certify to the Lord Chancellor ; for, that as it now ſtood, of a 
limitation of money, they could not take judicial notice of it. 

The caſe having been ſince altered accordingly, in which it is 
ſtated as a limitation of a term of years, the following certificate 
was ſent by this Court ; 


„Mie have heard Counſel, and confidered this caſe ; and are of 
opinion that the plaintiffs took no eſtate whatever in the ſaid 
leaſehold premiſes by virtue of and under the ſaid will of the 
ſaid Sarah Counſell; the events upon which the limitation, under 
which they claim, was to take place, not having happened.“ 

| Kenyon, 
gth June 1792. W. A. Aſhhurſl, 
| F. Buller, 
N. Grofe. 


(a) Caſ. Temp. Talb. 245. See alſo Porter v. Bradley, ante 3 vol. 146. 


HENRIETTA Marta ATHERTON, ELIZABETH ATHER- 
TON, and HEsTER ATHERTON, again B. Pyx, and 
ELIZABETH his Wife, P. LEOH, and W. MARE. 


4 HIS caſe was ſent here from the court of Chancery. 
to all and T. Benet, being ſeiſed in fee, deviſed all his manors, 


ery tl | 
and lands, Oc, in the counties of Wilts, Yorkſhire, Southampton, and 


Tughters 0 
the budy of B., and the heirs maleof the body of ſuch daughter or daughters equally between them, if more 
Min one, as tenants in common, and for XFavſt of ſuch iſlue, he Teviled all his ſaid lands to C;” held 
that the gegen of B. 3 croſs remainders. 1 

z. eee, 2 ee. elſewhere, 
2 x Ca oy 6 3 229. 214.9 2: fact, 
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elſewrhere, to his daughter Martha, the wife of P. Legb, for life, 
remainder to his grandſon Benet Legh, ſon of M. Legh, for life, 
remainder to truſtees to preſerve contingent remainders, re- 
mainder to the heirs male of the body of his grandſon lawfully 
to be begotten, and for default of ſuch iſſue to the ſecond, third, 
and other, ſon and ſons of his daughter Martha, ſeverally and ſuc- 
ceſſively, and to the ſeveral and reſpective heirs male of the ſeve- 
ral and reſpective bodies of ſuch ſon and ſons c; and in de- 
fault of ſuch iſſue to © all and every the daughter arid daughters 
« of the body of his daughter Martha, and the heirs male of the 
« body of ſuch daughter or daughters, equally between them, 
« if more than one, as tenants in common, and not as joint- 
e tenants, and for and in default of ſuch iſſue, he gave and de- 
« yiſed all his ſaid premiſes unto his right heirs for ever.” The 
deviſor died leaving his daughter Martha his only child, his heireſs 
at law. P. Legb, and Martha his wife, had iſſue four children (vis.) 
the ſaid Benet Legh, Henrietta Maria, Elizabeth, and Heſter Legh. 
B. Legh died in the life-time of his mother an infant, and un- 
married, leaving his three ſiſters his co-heireſſes at law. El:zabeth 
Legh married F. A. Keck, Eſq. who is long ſince dead, leaving 
Elizabeth his wife ſurviving, and who is now the wife of the 
defendant Bathurſt Pye. Henrietta Maria Legh married Robert 


Vernon Atherton Gwillym, afterwards called Robert Vernon Atherton © 


Atherton, and they had iſſue ſeven children (viz.) Atherton Legh 
Atherton, the three plaintiffs, and three others who died in the 
life-time of their parents infants, and unmarried. Henrietta 
Maria Atherton the mother died in September 1779, in the life- 
time of Robert Vernon Atherton Atherton her huſband ; and ſhe at 


her death left Atherton Legh Atherton her only ſon and heir at law, 


and the complainants her only younger children. Robert Vernon 


Atherton Atherton died in y 1783, Martha the wife of Peter 
Legb, the deviſor's daughter, and the firſt tenant for life under 


bis will, died 21ſt June 1787. In Michaclmas Term 1787 


Heſter Legh ſaffered recoveries of her third of the eſtates limited 
to her by her grandfather's will, and of which the entered into 
poſſeſſion upon the death of her mother Martha ; and by deeds 
duly executed declared the uſes of the recoveries to herſelf in fee. 
Aiberton Legh Atherton, the ſon of Henrietta Maria, one of the 
deviſor's grand-daughters, died an infant in March 1789, and 
unmarried ; on whoſe death there became a total failure of 
iſſue male of Henrietta Maria, and he left the plaintiffs his only 


Aſters and co-heireſles at law; and they as ſuch thereupon be- 
Vox. IV. 8U came, 
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came, together with Heſter Legb and Elizabeth now the wife of 
the defendant Bathwy/t Pye, (the two ſurviving daughters of 


Arazzron Martha Legh) the co-heirefles at law of the deviſor. Heſter 


avaſt 


Pre. 


Legh died on the 8th of July 1789 unmarried, and without 
iſſue, leaving Elizabeth Keck, now Elizabeth Pye, her ſurviving 
ſiſter, together with the plaintiffs, her nieces, her co-heireſſes at 
law, and who are now become the co-heirefſes at law of the 


deviſor. 
The queſtion was whether the plaintiffs upon the death of 


Atherton Legh Atherton, their brother, took any and what eſtate 


or intereſt under or by virtue of the will of T. Benet, the de- 
viſor, their great-grandfather, in the eſtates deviſed by his will, 
as three of the co-heireſſes at law of the ſaid deviſor, or in any 
other manner ? 

Wood, for the plaintiffs, ſtated the queſtion to be whether croſs- 
remainders could be raiſed in the deviſe to the grand-daughters 
of the deviſor, and he argued in the negative. No croſs remain- 
ders can be raiſed but by expreſs words or neceſſary implication, 
Comber v. Hill, 2 Str. 969. In Pery v. White (a) the rule re- 
ſpecting croſs remainders by implication is clearly laid down, 
« that wherever croſs remainders are to be raiſed between two, 
and no more, the preſumption is in favour of croſs remainders; 
where they are to be raiſed between more than two, the pre- 
ſumption is againſt croſs remainders; though that preſumption 
may be anſwered by circumſtances of plain and manifeſt inten- 
tion.” Now here, if they be implied, they muſt be implied be- 
tween more than two, And the intention of the deviſor will be 
defeated by raifing croſs remainders; for he expreſsly deviſed 
to the grand-daughters as tenants in common, and not as joint- 
tenants, which is a ſeverance of the title. If the limitations had 
been * to all and every the daughter and daughters, c, and 
the heirs male of their re/pe#ive bodies equally &c,” no croſs 
remainders could have been implied: and the words here uſed 
mean the ſame thing, to all and every the daughter and 


daughters Cc, and the heirs male of the body of fuch daughter 


or daughters Sc.“ The intention ſeems to have been to make 


diſtinct limitations to each of them. | 
Lord Kenyon, Ch. ]. (ſtopping Chambre contra). Although 


; the caſes (b) upon this ſubject run extremely near to each other, 


(a) :Cowp. 780. A | 969- Williams v. Browne, Str. 996. Wright 
(4) Vid. Holmes v. Meynel, Pall. 425. v. Holford, Cowp. 31, and Phipard v. Man/- 
Sir T. Jon. 172. Sir T. Raym. 452. Skin. 4 Coup. 797. 
47. and 4 Leon. 14. Comber v. Hill, Sir | 


many 


C 
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many of them are ſo like the preſent that they muſt decide it. 
It is true that as between two only it ſhall be preſumed that croſs 
remainders were intended to be raifed: but if there be more than 
two, it is neceſſary to reſort to other words in the will to diſ- 
cover an intention to raiſe croſs remainders. But here there is 
no doubt, from the words of the limitation over, but that the 
deviſor intended to raiſe croſs remainders between the grand- 
daughters. The deviſe is“ to all and every the daughter and 
daughters of the body of my daughter Martha, and the heirs 
male of the body of ſuch daughter or daughters, equally between 
them, if more than one, as tenants in common, and not as joint 
tenants ; and for and in default of ſach iſſue (namely, the daugh- 
ter or daughters) then I give and deviſe all my ſaid premiſes 
unto my right heirs for ever.” He clearly intended therefore that 
the whole (a) ſhould go together; whereas if no croſs-remainders 
be raiſed between the grand-daughters, it would go to the right 
heirs by ſeparate portions on the death of each grand daughter, 
BULLER, J. This is a ſtronger caſe for raiſing croſs-remain- 
ders than that of Phipard v. Mansfield (b) ; for here beſides the 


words © for default of ſuch iſſue, namely, iſſue of all of them, 


the deviſe over is of all the deviſor's eſtates: now they cannot all 
£0 together but by making croſs-remainders between the grand- 
daughters. | 


The following certificate was ſent to the court of Chancery ; 


We are of opinion that upon the death of Benet Legh, and 
his mother Martha Legh, the daughters of the ſaid Martha took 
under the will of Thomas Benet, the teſtator, eſtates in tail male, 
with croſs-remainders; and conſequently that the plaintiffs, upon 
the death of Atherton Legh Atherton, took no eſtate or intereſt 
under or by virtue of the ſaid will of the ſaid Thomas Benet.” 


Kenyon, 

W. H. Aſbburſt, 
F. Buller, 

N. Groſc. 


13th June 1792. (c) 


(5) Cowp. 797. 


(a) Holmes v. Meynel, Sir T. Raym. 452. 
(c) Vid. ante-706. n. 4. 


Sir T. Fon. 172. ; 4 Leon. 14.; and 2 Stra. 970. 
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. | Howis againf} Wiggins. 
* ap X 


If the payee HE plaintiff, who was payee and indorſer of two pro- 


of a promiſ- 


ſory note pay miſſory notes, brought this action againſt the defendant 
a7 gens, maker ; : who pleaded, inter alia, his bankruptcy and certificate 
indorſce af- in bar. It appeared that theſe notes had been delivered by the 
* ben defendant before his bankruptcy to one Green with the indorſe- 


the maker, 


he res ment of Howis upon them. After the bankruptcy Green ſued 
cover againſt Hoi as indorſer, and recovered againſt him; who now brought 
_— — this ation. On this evidence Lord Kenyon was of opinion at 
ing kis bank- the trial that the certificate was no bar; and a verdict was taken 
ES for the plaintiff, with liberty to the defendant to move to enter 
a nonſuit if the Court ſhould be of a different opinion; which 

motion was now made by 
Rufell; who contended that this debt exiſted before the binds 
ruptcy, and conſequently was barred by the certificate. The 
money being paid by the plaintiff after the bankruptcy makes no 
difference; the debt exiſted before, on account of the liability. 
As in the caſe of the ſurety (a), who became bound with his 
principal for payment of money by inſtalments, and took a bond 
from him conditioned for the payment of the amount of the 
inſtalments, before the firſt of then became due. The princi- 
pal becoming a bankrupt before that time, and obtaining his 
certificate, the furety was held to be thereby barred, though he 
had' not paid the money to the original obligee till after the 
bankruptcy, and conſequently had not been damnified till that 
time. This very point however appears to have been already 
decided; firſt in the caſe Ex parte Moydwell (b), where an ac- 
ceptor of a bill of exchange, whoſe acceptance was not due, and 
who did not pay, till after the bankruptcies of the drawer and 
of another perſon who had given a note to Maydwell by way of 
collateral ſecurity, was permitted to prove under the commiſſion 
againſt the ſurety, although that note had not become due till 
after his bankruptcy. There too, it might have been urged thar, 
as the money was not paid, the debt was not due, before the 
bankruptcy; yet inaſmuch as the acceptor was liable to pay 
the money upon an obligation entered into before the bank- 
ruptcy, it was held proveable as a debt under the commiſſion, 


(4) Touſſaint and Cthers v. Ame, (4) Cook's Bank. L. 204. 2d. edit. 
ante 2 vol. 100. x | 


2 | | This 
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This caſe is ſtill ſtronger than chat, for the plaintiff being payee 
as well as indorſer of the note, it neceſſarily preſuppoſes an 
exiſting debt before the bankruptcy. Then came the caſe of 
Brymer (a), which was twice argued before the Chancellor, and 
not only confirms the determination in the former caſe as far 
as it goes, but is a complete anſwer to the only remaining ob- 
jection which could be urged, namely, that theſe notes were not 
in the plaintiff's hands at the time of the bankruptcy. For in 
that caſe of Brymer the indorſer of a bill who was obliged to pay 
it after the bankruptcy of the acceptor, as the indorſer did here 
after the bankruptcy of the maker, was permitted to come in 
under his commiſſion. Now the acceptor of a bill of exchange 
and the maker of a promiſſory note have ever been conſidered as 


ſtanding in the ſame ſituation in point of law. And in reaſon 


the two caſes are preciſely the ſame with reſpect to this 
point, But | 

The Court ſaid that this was diſtinguiſhable from the caſes 
cited, becauſe here the plaintiff had no legal ſecurity for a debt 
which he could have proved at the time of the bankruptcy, but 
that the property in the bill then belonged to another perſon ; 
and that his ſubſequent act of paying the amount of the note to 
the indorſee was not referable to any time antecedent to the 
bankruptcy, ſo as to enable him to prove the debt under the 
commiſſion. But that, when the plaintiff paid the bill, a new 
cauſe of action aroſe againſt the drawer ; for at the time of the 
bankruptcy this plaintiff had no demand againſt the bankrupt. 
That the plaintiff could not have been the petitioning creditor, 
becauſe he had not paid the money at the time of the bank- 
ruptcy. And that in Vanderheyden v. De Paiba (b), where A. 
accepted a bill drawn on him by B, which B. promiſed to pay 
and gave A. a note to fave him harmleſs, and B. became a 
bankrupt before the bill became due, it was held that A. who 
was afterwards obliged to pay the bill could not come in under 
B.'s commiſſion (c). 
| | Rule refuſed. 


(a) CooÞs Hark. L. 213. ad, edit. Gedalar ] v. Fanderheyden, ib. 262 and Ex 
(5) 3 Fill. 528. parte A.luey, Cowp. 460. 
ic) See alſo Chilton v. Whifin, 3 Wil}. 13+ 
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e, en. | 
Thurſday, In the Matter of Bryanr. 
June 14th. 
The clerk HIS rule called. on Mr. Bryant to ſhew cauſe why he 


2 ro King's ſhould not be removed from his office of clerk of the 


— be papers within the King's Bench priſon. The application was 

deputy, but made on two grounds; firſt that he had not perſonally reſided 

mut hier? within the walls or the rules of the priſon ſince the month 

che priſon. of March laſt ; and ſecondly that the duties of the office had not 
been properly diſcharged by his deputy fince that time. 

Erſkine now ſhewed cauſe againſt this rule, and produced an 
affidavit anſwering the facts of the ſecond ground, but contend- 
ed, on the firſt, that according to the conſtruction of the ſtatute 
27 Geo. 2. c. 17, Mr. Bryant was not bound to reſide within 
the walls of the priſon ; for that the ſtatute had made a diſtinc- 
tion between the Marſhal and the inferior officers of the priſon, 
by enacting (a) © that the marſhal ſhould hold his office ſo long 
as he ſhould behave himſelf well in his office, and be reſident in 
the priſon, or within the rules thereof, and no longer”; and “that 
all inferior officers ſhould hold their ſeveral offices ſo long as they 
ſhould reſpectively behave themſelves well therein, and no long- 

ger (5), And he ſtated that in point of fact this office had 
been uſually executed by deputy. | | 

Lord Kenyon, Ch. J. Iam very clearly of opinion that this 
officer muſt reſide within the priſon ; even without the aſliſtance 
of the act of parliament, which indeed requires the ſame thing. 
It 1s incident to every public office that the party ſhould be in a 
ſituation to diſcharge the duties of it. I am alſo of opinion that 
he cannot act by deputy. But as this officer appears to have acted 
under a miſtake, I think it would be too harſh a proceeding to 
remove him now for non- reſidence. But I deſire it may be un- 
derſtood that he muſt immediately reſide on the ſpot, ſo as to 
be capable of diſcharging the duties of his office. 


Rule diſcharged. 


(a) Sect. 5. (3) Seck. 7. 
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GRIMSTEAD again} MARLOWE. 


O treſpaſs for breaking and entering the plaintiff” s cloſe, 
in Leatherhead, the defendant pleaded that the locus in quo 
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Friday, 
June 15th, 


A cuſtom to 
take a pro- 
fit in alieno 


was part of a certain ancient common field called the Common ele is bad; 


Meadow ; and then juſtified under this cuſtom “ that every in- 
habitant occupying, reſiding, and dwelling in, any ancient meſ- 
ſuage or tenement, within the pariſh of Leatherhead, for the time 
being, from time whereof &c, hath been uſed and accuſtomed 
to have common of paſture in and throughout the ſaid common 
meadow, whereof the {aid cloſe &, is parcel, for all his horſes 
and cows /evant and couchant upon ſuch ancient meſſuage or 
_ tenement with the appurtenances (for a certain part of the year, 
mentioning it), as to the ſaid meſſuage or tenement with the 
appurtenances belonging and appertaining” Ac. The right was 
claimed in another plea by a cuſtom for © every occupier of a 
meſſuage or land within the pariſh of Leatherhead” Sc. To 
theſe pleas there was a general demurrer, 

Gregg, in ſupport of the demurrer, was ſtopped by the Court. 

Palmer, contra, rehed on the caſe of Bean v. Bloom (a), where it 
was held that a right to take a profit in alieno ſolo might be claim- 
ed either by cuſtom or preſcription. He ſaid he was aware that 
that caſe aroſe on a demurrer to a declaration, and that there 
was a difference between ſtating ſuch a right in a declaration 
and a plea; that in the former a greatcr latitude was allowed, 
that the plaintiff might ſtate his right generally and declare 
upon his poſſeſſion againſt a wrong-doer, but that in a plea it 
was neceſſary to ſet out a ſtrict legal title; and that therefore in 
that caſe the plaintiff might have contented himſelf with ſtating 
that he was in poſſeſſion ; but obſerved that he did not rely on 
that, but choſe to ſtate his right on the record, and that on that 
right, ſo ſet forth, the opinion of the Court proceeded. That, 
if ſuch a right as the plaintiff there claimed could not exiſt in 
law, the Court were bound to decide againſt him ; whereas 
they held that the plaintiff might claim as an occupier a right 
to cut turves in alieno ſolo, by cuſtom, though inhabitants 
could not. That Gateward's caſe (6), which is the leading caſe 
on this ſubject, did not affect the preſent; becauſe there 
the right was claimed by inhabitants 80 allo in Weekley v. 


(4) 6 RS. 59, 6. 


(a) 2 BI. Rep. 926. 3 Will: 456. S. C. 
Wildmaa 


ſuch a right 
can only be 
claimed by 
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Thurſday, 
June 14th. 


The clerk 
of the papers 
in the King's 
Bench priſon 
cannot act by 
deputy, but 
muſt himſelf 
reſide within 
the priſon, 


CASES IN TRINITY TERM 


In the Matter of Bayanr. 


E HIS rule called. on Mr. Bryant to ſhew cauſe why he 
ſhould not be removed from his office of clerk of the 
papers within the King's Bench priſon. The application was 
made on two grounds; firſt that he had not perſonally reſided 
within the walls or the rules of the priſon ſince the month 
of March laſt ; and ſecondly that the duties of the office had not 
been properly diſcharged by his deputy ſince that time. 

Erſkine now ſhewed cauſe againſt this rule, and produced an 


_ affidavit anſwering the facts of the ſecond ground, but contend- 


ed, on the firſt, that according to the conſtruction of the ſtatute 
27 Geo. 2. c. 17, Mr. Bryant was not bound to reſide within 
the walls of the priſon ; for that the ſtatute had made a diſtinc- 
tion between the Marſhal and the inferior officers of the priſon, 
by enacting (a) © that the marſhal ſhould hold his office ſo long 
as he ſhould behave himſelf well in his office, and be refident in 
the priſon, or within the rules thereof, and no longer”; and © that 
all inferior officers ſhould hold their ſeveral offices ſo long as they 
ſhould reſpectively behave themſelves well therein, and no long- 
ger (b),” And he ſtated that in point of fact this office had 
been uſually executed by deputy. 1 
Lord Kenyon, Ch. J. I am very clearly of opinion that this 
officer muſt reſide within tlie priſon; even without the aſſiſtance 
of the act of parliament, which indeed requires the ſame thing. 
It is incident to every public office that the party ſhould be in a 
ſituation to diſcharge the duties of it. I am alſo of opinion that 
he cannot act by deputy. But as this officer appears to have ated 
under a miſtake, I think it would be too harſh a proceeding to 
remove him now for non-reſidence. But I deſire it may be un- 
derſtood that he muſt immediately reſide on the ſpot, ſo as to 
be capable of diſcharging the duties of his office. | 
Rule diſcharged. 


{a) Set. 5. (5) $eQ. 7- 
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GRIMSTEAD again} MARLOWE. 


O treſpaſs for breaking and entering the plaintiff” s cloſe, 
in Leatherhead, the defendant pleaded that the locus in quo 
was part of a certain ancient common field called the Common 
Meadow ; and then juſtified under this .cuſtom “ that every in- 
habitant occupying, reſiding, and dwelling in, any ancient meſ- 
ſuage or tenement, within the pariſh of Leatherhead, for the time 
being, from time whereof &fc, hath been uſed and accuſtomed 
to have common of paſture in and throughout the ſaid common 
meadow, whereof the {aid cloſe tc, is parcel, for all his horſes 
and cows levant and couchant upon ſuch ancient meſſuage or 
| tenement with the appurtenances (for a certain part of the year, 
mentioning it), as to the ſaid meſſuage or tenement with the 
appurtenances belonging and appertaining” c. The right was 
claimed in another plea by a cuſtom for © every occupier of a 
meſſuage or land within the pariſh of Leatherhead” &c. To 
theſe pleas there was a general demurrer. 
Gregg, in ſupport of the demurrer, was ſtopped by the Court. 
Palmer, contra, rehed on the caſe of Bean v. Bloom (a), where it 
was held that a right to take a profit in alieno ſolo might be claim- 
ed either by cuſtom or preſcription. He ſaid he was aware that 
that caſe aroſe on a demurrer to a declaration, and that there 
was a difference between ſtating ſuch a right in a declaration 
and a plea; that in the former a greater latitude was allowed, 
that the plaintiff might ſtate his right generally and declare 
upon his poſſeſſion againſt a wrong-doer, but that in a plea it 
was neceſſary to ſet out a ſtrict legal title; and that therefore in 
that caſe the plaintiff might have contented himſelf with ſtating 
that he was in poſſeſſion ; but obſerved that he did not rely on 
that, but choſe to ſtate his right on the record, and that on that 


right, ſo ſet forth, the opinion of the Court proceeded. That, 


if ſuch a right as the plaintiff there claimed could not exiſt in 
law, the Court were bound to decide againſt him ; whereas 
they held that the plaintiff might claim as an occupier a right 
to cut turves in alieno ſolo, by cuſtom, though inhabitants 
could not. That Gatetwward's caſe (b), which is the leading caſe 
on this ſubject, did not affect the preſent; becauſe there 
the right was claimed by inhabitants So allo in Weekley v. 


(4) 6 Rep. 59, 6. 
Wildmaa 


(a) 2 Bl. Rep. 926. 3 Will: 456. S. C. 
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againſt 
MarxLowt. 


CASES IN TRINITY TERM 

Wilaman (a), it was claimed by inhabitants generally; and in 
Selby v. Robinſon (6) by poor and indigeni houſeholders ; which was 
held too uncertain a deſcription of perſons. He ſaid” that this 
caſe was diſtinguiſhable from that of Hardy v. Hollyday (c) men- 
tioned by Buller, J. in the laſt term; becauſe there the cuſtom 
was claimed by tenants and inhabitants; which, according to 
Gateward 's caſe, could not be ſupported. 

Lord Kenyon, Ch. J. From the time of Gatetard's eaſe to 
the preſent moment it has been conſidered as clear and eſtabliſhed 
law that ſuch a right as the preſent cannot be claimed by 
cuſtom. The difference between claiming ſuch a right in a de- 
claration and a plea 1s alſo well eſtabliſhed. In the former the 
plaintiff is permitted to declare generally on his poſſeſſion ; in 
the latter a legal title muſt be ſet forth. But it is to be remem- 
bered that we are now called upon to decide on a ſtrict legal 
title, as ſet forth in a plea; and the right, which is claimed 
is to take a profit in alieno folo ; but that, according to Cate- 
ward's caſe, and the caſe of Hardy v. Hollyday, cannot be 
claimed by cuſtom. There may be a cuſtom for an eaſement, 
as a right of way, in alieno ſolo ; but for a profit d prendre the 
party mult preſcribe 1n a que eſtate. 

ASHHuURsT, J. When a plaintiff in poſſeſſion brings an 
action on the caſe againſt a wrong-doer, it is ſufficient to declare 
againſt him generally, without diſcloſing any title. But where 
it becomes neceſlary to juſtify under a right in a plea, ſuch 
right muſt be ſet out formally. And I have always underſtood 
it to be clear that a defendant cannot plead ſuch a right as the 
preſent under a cuſtom ; but that he muſt preſcribe in a que 
eſtate for a profit d 1 

BULLER, J. again read the following note of Hardy v. Holly- 
day, which he ſaid was one of Lord Ch. J. King's manuſcripts, 

« Replevin of cattle. Avowry for damage feaſant. The 
Plaintiff in bar of the avowry ſaith that the place in queſtion, 
called $!aznes Croft, is a certain piece of land, containing tc. 
at Cambridge c; that W. Hardy was a tenant and inhabitant of 
and in a certain ancient meſſuage in Cambridge c.; that Cam- 


bridge is an ancient borough, and there is a certain ancient laudable 
cuſtom, from time whereof V, that every tenant and inbabitant 


(a) 1 Ld. Raym. 405, read a note of Hardy v. Hollyday E. 5 G. 3. 
(5) Ante 2 vol. 758. C. B. of which the defendant's counſel was 
(c) This cafe of Grim/tead v. Marlowe was | not before appriſed ; and therefore his caſe 


to have been argued in the laſt term: but | ſtood over till this term. 
when it was called on, Mr. Juſtice Baller 
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of and in any meſſuage within the ſaid borough has had and 1792. 
been uſed and accuſtomed to have and ought , common f 
paſture for all cows c, levant and couchant, from the firſt of Cei⁰,, Ab 
Auguſt to the 24th day of Auguſt in every year &c; and that 8 
the plaintiff being a tenant and inhabitant &c put in the cattle 
diſtrained c. Demurrer, aſſigning for cauſe that the plaintiff 
ſhould have prgſcribed that he and all thoſe whoſe eſtate he hath 
Dc, and not have alleged it by way of ciſlom in the borough ; of 
which opinion was the Court; who ſaid that the inhabitants of a vill 9 
or place cannot allege or plead a cuſtom within ſuch a vill or place | 
to have an intereſt or profit à prendre out of another's ſoil. That | 
the plaintiff might have preſcribed that he, and all thoſe whoſ: | 
eſtate he hath in his houſe, have uſed to have common ; but he 
cannot allege it by way of cuſtom ; or he might have preſcribed . 
in the corporation, that the town of Cambridge was a corporation : 0 
time out of mind, and that the corporation for themſelves and 1 
every burgeſs had common c; as Melcher v. Spateman, 1 Saund. | 
339. 343. That where a profit is to be claimed out of another 
man's ſoil, it muſt be alleged by way of preſcription and 
not by cuſtom; unleſs in the caſe of a copyhold tenant 
againſt his lord ; or where the party pleading 1s a ſtranger to 
the title; as Starr v. Rookeſby, Salk. 345 ; caſe, for that he was 
poſſeſſed of a cloſe, adjoining to the defendant's, and the tenants 
and occupiers of the defendant's cloſe had time out of mind 
uſed to repair the fences c, and held good, becauſe it was im- : 
poſſible for the plaintiff who was a ſtranger to ſet forth the par- q 
ticular eſtate, intereſt and title of the defendant.” That caſe I 
therefore ſeems deciſive of the preſent. And one objection to 1 
the claiming ſuch a right by cuſtom is, that it cannot be releaſed; 1 
whereas if it be annexed to the fee, it may. The diſtinction f 
| 


which has been mentioned has been uniformly allowed between 
a declaration and a plea; that in the former you may declare 
upon poſleſſion, in the latter you muſt ſet forth a ſtrict lega 
right. | 

GRrose J. declared himſelf of the ſame opinion, But 

The Court gave the Defendant leave to amend, 
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Jure 15th. 


AQs ſubſe- 
quent to the 
time of de- 
livering 
goods on a 
contract may 
be admitted 
as evidence 
to ſhew that 
the'goods 
were deli— 
vered on a 
partnerſhip 
account, it it 
were doubt- 
ful at the 
time of the 
contract: 
But it it 
clearly ap- 
pear that no 
partnerſhip 


exiſted at the 


ti me of the 
contract, no 
ſubſequent 
act by any 
perſon, who 
may after- 
ward. become 
a partner, 


- (not even an 


acknow- 
legement 
that he is 
liable, or his 
accepting a 
bill of ex- 
change drawn 
on them as 
partners for 
the very 
goods) will 
make him 
liable in an 
action for 
goods fold 
and deli- 
vered ; 
thougn he 
will be hable 
in an action 
on the bul 
of exchange. 


CASES IN TRINITY TERM 


SAVILLE againſt J. RozerTsoON and J. HuTcninsow, 


HIS was an action for goods ſold and delivered, brought 
under the following orders of the Lord Chancellor, 


made upon the petition of the plaintiff and others in the bank- 


ruptcy of the defendants; I do order that the petitioner JV. 
« Saville be at liberty to proſecute ſuch action at law as he ſhall 
« be adviſed for the value of the ſaid copper c; in the defence 
« to which action the ſaid bankrupts are not to ſet up their 
bankruptcy; and all books Vc, to be produced Cc; and all 
further directions on the matter of the petition are hereby re- 
e ſerved until after the trial &c ; dated 2d Auguſt 1790.” I do 
order that the petitioner J. Saville be at liberty to try the 
e ſaid action for goods ſold and delivered, as directed by my 
order made in this cauſe on 2d Augu/t 1790 ; with liberty, if 
« the Court wherein the ſaid action ſhall be tried ſhall think fit, 
« to give the ſaid bills in evidence without prejudice to the form of the 
« ion, as now directed: and all further directions c reſerved 
« tc; dated 7th May 1791.“ At the trial a ſpecial caſe was 
reſerved, which ſtated as follows. In April 1787 the defen- 
dants and one Samuel Pearce, ſince deceaſed, and William Ro- 
bertſon, ſince a bankrupt, entered into the following articles of 
agreement. Articles of . agreement made this 19th of April 
1787, between J. Robertſon and F. Hutchinſon of London, mer- 
chants and co-partners, as well,on the part and behalf of them- 
ſelves as of others who have or ſhall ſubſcribe their names on the 
back of theſe preſents, of the one part, and S. Pearce of Sc, 
merchant, of the other part &c. Whereas the ſaid S. Pearce is 
the ſole owner and proprietor of the ſhip Triumph Vc; and 
whereas the ſaid 7. Robertſon, F. Hutchinſon, S. Pearce, and 
others, who have ſubſcribed their names -on the back of theſe: 
preſents, have mutually agreed upon a joint undertaking and 
riſk as to profit and loſs in a certain voyage or maritime ad- 
venture about to be performed under the direction of the ſaid 
parties who have or ſhall have a majority of intereſt therein, or 
of a committee appointed by them ; now theſe preſents witneſs 
that they the ſaid J. R. and F. H. on behalf of themſelves, 
and all others who have or ſhall ſubſcribe c, and the ſaid 
S. P. for himſelf, in conſideration of the truſt which they ſe- 


verally repoſe in each other, and alſo in purſuance of the ſaid 
| FRE agreement, 


% 


IN THE THIRTY-SECOND YEAR OF GEORGE II. 721 


agreement, have and do each for himſelf, his heirs, executors 1792. 
Sc, mutually covenant and agree with each other &c; 1. That 
the ſaid ſhip Triumph, whereof the ſaid S. Pearce is ſole owner, Savizue 
ſhall from the day of the date and until her return from her 8 
intended voyage be at the diſpoſal, direction, and riſk of all and Another. 
the ſaid parties hereto jointly, at the valuation of 3750 J. Cc. 
2d. That the ſaid F. R. and J. H. by themſelves and others 
who have or ſhall ſubſcribe Sc, ſhall and will on or before the 
24th Auguſt next procure and provide a cargo of goods for the 
ſaid intended voyage to the value of between 22,000 J. and 
25,0001. and which goods ſhall in the judgment and opinion of 
the majority of the parties to theſe preſents be deemed eligible 
and proper for the voyage and markets; and that the ſaid 
goods ſhall be furniſhed or purchaſed at the loweſt caſh prices, 
although not payable till the uſual period of credit is expired; 
the difference between the ſaid caſh terms and the given credit l 
to be made good by giving bonds bearing intereſt from the date _ 
of the contract of ſuch goods; and that they the ſaid J. R. and 
FJ. H. and other the perſons who ſubſcribe Cc, ſhall and will 
prepare and ſhip the ſaid cargo at ſuch time and in ſuch man- 
ner as the majority of the ſaid concerned or their committee, 
ſhall direct. That all additional out-fits of the ſhip Triumph in. 
cables, &c, which ſhe may require Vc, after the date hereof, 
&c until her voyage be concluded, ſhall be on the joint account 
Ec. 4th. That in caſe the ſaid S. Pearce ſhall be defirous to 
encreaſe his intereſt in the ſaid joint concern, he ſhall be per- 
mitted ſo to do, by ſhipping on the joint account as many 
goods, over and above the goods to be ſhipped by the ſaid 
J. R. J. H. and others who ſhall ſubſcribe c, as he may think 
proper: but the ſaid goods ſo to be ſhipped by the ſaid S. Pearce 
are to be /uch articles as the majority of the concerned or their 
committee ſhall approve of as proper for the voyage and market. 
5th. That the ſaid 3750 l. together with the amount of the ad- 
ditional out- fits to be advanced by the ſaid S. Pearce, the 
amount of half of the premiums of inſurance to be made by the 
-faid S. P. on the ſaid ſhip, freight, and cargo, and ſuch amount 
of goods as the ſaid S. P. may ſhip on the joint account as 
above mentioned, ſhall be conſidered as the ſaid S. P.'s ſhare 
or capital in the ſaid Joint undertaking ; and he the ſaid S. P. 
ſhall be entitled to receive the profit or bear the loſs thereon in 
the exact proportion as the amount of all ſuch ſums ſhall be to 


the remainder or other part of the ſaid joint concern; and that 
the 
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CASES IN TRINITY TERM 
the ſaid J. R. and J. H., and the ſubſcribers c, ſhall receive 
the profit or bear the loſs in the like proportion as to the ſums 
ſet oppoſite to their ſeveral names. 6th. Provided that S. Pearce 
ſhall get the inſurances effected, and guaranty the ſolvency of 
the underwriters, if called upon: and when the policies are 
effected, each of the ſaid parties is to hold his own reſpeQtive 
proportion thereof, to the amount of his ſhare and intereſt 
in the ſaid joint concern. 7th. Although the ſaid S. P. is 
to procure the whole of the ſaid inſurances on the ſaid ſhip, 
freight and cargo, yet only half of the premiums of inſurance 
ſhall be added to his intereſt in the ſaid joint concern, purſuant 
to the 5th article: but all the faid parties hold themſelves bound 
with him to be anſwerable for the whole amount of the ſaid 
premiums of inſurance, and which 1s to be a charge on the voy- 
age. 8th. That S. P. ſhall be the ſhip's huſband to ſuperintend 
{ach outfits of the ſaid ſhip as the majority c, ſhall deem 
neceſſary. (The gth. relates to a ſchedule of the ſhip's tackle &c.) 
roth. That all money received on account of the ſhip Cc, ſhall 
be paid to the ſupercargo on the joint account. 11th. That 
in caſe the ſaid S. P. ſhall want the aſſiſtance of the ſaid J. R. 
and J. H. or the ſubſcribers &c, to procure him the loan of any 
money to enable him to complete the outfits, they engage to 
procure him 500/. to be repaid by him in manner as therein 
{tipulated. (12th. Not material.) 13th. That from and after 
the ſaid ſhip ſhall leave the port of London, all the expences on 
the voyage ſhall be paid by the ſupercargo or agent for the ſaid 
joint concern who ſhall be ſupplied with money for that pur- 
poſe, or be empowered to pay the ſame out of the proceeds of 
the cargo. And if the ſaid ſupercargo during the voyage is 
under the neceſſity of drawing bills on either of the ſaid par- 
ties for the ſame, or he ſhall think the drawing ſuch bills more 
beneficial to the joint concern than reimburſing himſelf out of 
the ſaid procceds, then each of the ſaid parties intereſted in the 
ſaid maritime adventure ſhall bear and pay his reſpecti ve 
portion of ſuch bills. 14th. That the parties hereto, or a com- 
mittee, {hall appoint officers of the ſhip. 15th. That when the 
ſhip is ready laden for ſea, and previous to her ſailing, F. R. 
and F. H. ſhall deliver an invoice of her cargo to the ſuper- 
cargo, who ſhall enter the ſame in proper books; and each 
party intereſted ſhall be therein credited with the amount of - 
his reſpective accounts, and the ſupercargo ſhall prepare a 
ſtatement of the whole amount of the ſaid ſhip, outfits, cargo, 

| and 
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and charges, declaring the exact proportions or ſhares which 
each perſon hath in the voyage, which ſhall be ſigned by each 
of the parties, and ſhall be a voucher for aſcertaining the ſaid 


ſhares hereafter, in profit and loſs. 


ferred to arbitration. 


W. Robertſon. 


16th. That in caſe of any 
difference between any of the parties intereſted, it ſhall be re- 
17th. That each party ſhall bind himſelf 
in the penal ſum of 2000 J. for the performance of the articles. 
Signed and ſealed by J. Robertſon, F. Hutchinſon, S. Pearce, and 
On the 28th July 1787 the following memo- 
randum was indorſed on the ſaid articles by the ſame perſons ; 
* notwithſtanding what may be underſtood to be the meaning of 
the foregoing articles, it is hereby declared by all the parties 
that the minute made on the 26th June laſt and ſigned by us re- 
ſpecting each of us, holding the proportions of one quarter 
each, that is to ſay, Robertſon and Hutchinſon one half, and S. 
Pearce and W. Robertſon one quarter each, it is now fully to be 
conſidered and underſtood that that minute is now declared 
null and void, and that each party whoſe name 1s hereunto 
ſubſcribed is to hold no other fhare or proportion in the ſaid 
concera than the amount of what each ſeparately orders and 
ſhips; and which 1ntereſt will be hereafter declared agreeably 
to the true intent and meaning of this agreement. 
further declared that the orders given for the cargo and outfit 
of the {ſhip are to be each ſeparately paid, and that one 1s not 


And it 1s 


bound for any goods or ſtores ordered or ſhipped by the other. 


And that the ſaid S. Pearce has free liberty to ſhip what goods 
are ſuitable for the voyage, over and above the ſhip and outfit, 
leaving room clearly for thoſe ordered by Robertfon and Hut- 
chinſon and V. R; and it is to be underſtood that the ſhip is made 
over in truſt for the general concern.” In May 1787, the plain- 
tiff by the orders of Pearce, ſupplied copper to ſheath and re- 
pair the ſhip Triumph, to the amount of 4827. 
the plaintiff by the orders of Pearce delivered copper on board 
the ſaid ſhip to the amount of 938 J. 3s. 34. which formed 
In Oober 1787 the ſaid ſhip failed 
from London for Oftend, and proceeded from thence to the E 
Indies with the goods fo furniſhed by the plaintiff and other 


goods on board. 


Wet. IV. 


part of the cargo thereof. 


In Auguſt 1787 


In Fanuary 1788 Pearce became a bankrupt, 


and Saville proved his debt under the commiſſion againſt him ; 


and in February 1788 William Robertſon alſo became a bankrupt. 
On the trial Mr. Kaye, the plaintiff 's attorney, and who was ſo- 


licitor to Pearce's aſſignees, ſwore that the defendant Robert/or 
8 Z 
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told him that in September 1789 there had been an agreement 
between him (Robertſon) and Pearce's aſſignees that he ſhould go 
down to the coaſt to wait the ſhip's return from India; on her 
arrival he was to ſend word to the aſſignees, one of whom was 
to accompany him in the thip to Offend, and there the ſhip and 
cargo were to be ſold for the parties intereſted ; That when the 
ſhip arrived, which was in July 1789, he (Robertſon) went on 
board, and, without ſending advice to Pearce's aſſignees, carried 
her to C/ end, and ſold her for his own and Hutchinſon's benefit; 
That his reaſon for not keeping his engagement with Pearce's 
aſſignees was, that he and his partner were liable to pay the 
whole debts for {hip and cargo, and therefore he had poſſeſſed 
himſelf of the whole to anſwer thoſe debts; and if there were a 
ſurplus he would account to Pearce's aſſignees for a proportion 
of it. On the 29th October 1789 the defendants accepted two 
bills of exchange of that date for the amount of the copper 
ſupplied by the plaintiff, drawn by the plaintiff payable two 
months after date, and ſtated to be for value delivered in copper 
to Meſſrs. S. Pearce and Co. In January 1790 before either of 
the bills was paid the defendants became bankrupts. 

This caſe was argued 1n the laſt term by Adam for the plain- 
tiff and Burrough tor the defendants ; and again on this day by 
Bower for the former and Bearcroft for the latter. 

It was admitted that the plaintiff was entitled to recover for 
the copper for ſheathing. N 

It was argued for the plaintiff, iſt. Taat the defendants were 
liable for the reſt of the goods, as partners, on the conſtrud ion 
of the articles, coupled with their ſubſequent acknowlegement, 
and their acceptance of the bills of exchange, drawn for the 
very goods ; and theſe caſes were cited, Abbott v. Smith, 2 Bl. 
Rep. 947; Bloxam v. Pell, cited in 2 Bl. Rep. 999; Hoare v. 
Dawes, Dougl. 371, 3d edition; and Coope v. Eyre, H. Bl. Rep. 
39. But 2dly, If the plaintiff could not recover in an action 
for goods ſold and delivered, that the defendants were liable on 
their acceptance of the bills; and that the Lord Chancellor in- 
tended by the ſecond order to give the plaintiff an opportunity 
of recovering either in the one form or the other. 

Theſe points were reſiſted by the counſel for the defendants ; 
the firſt on this ground, that the defendants were not partners 
at the time when the contract was made; and that, though 
their ſubſequent as might explain the original contract, if it were 
doubtful at the time, they could not alter the original contract 


againſt 
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againſt the intention of the parties, as expreſſed in the articles. 
On the ſecond head, it was ſaid that the meaning of the order 
was only to permit the bills to be given in evidence to explain 


the intention of the parties on the whole tranſaction, but not to q 


make the bills the foundation of the action, which was expreſsly 
ordered to be brought to recover the value of the copper. 
Lord KEN VON, Ch. J. Some of the points made at the bar 
admit of no doubt. It is clear that, if all theſe parties had been 
partners at the time when theſe goods were furniſhed, though 
that circumſtance were not known to the plaintiff, they would 
all have been liable for the value of the goods. It is equally 
clear that ſuch an action might be maintained againſt the dor- 
mant partners alone, unleſs they pleaded in abatement. Nor can 
any doubt be entertained but that, if this had been an action 
on the bills of exchange, the plaintiff might have recovered: 
there was a conlideration for them; and being in writing, the 
ſtatute of frauds would have been ſatisfied, though they were 
promiſes to pay the debt of another perſon. But my difficulty 
ariſes from the form of this action, which is for goods ſold 
and delivered; for I do not ſee how any act, which paſſed ſub- 
ſequent to the delivery of the goods, can have any retroſpect ſo 
as to alter the nature of the contract, which was not doubtful. 
It might have been evidence to explain it to be a partnerſhip 
contract, if the contrary had not expreſsly appeared. The fads 
of the caſe are ſhortly theſe ; ſeveral perſons who had no general 
partnerſhip, nor any connection with each other in trade, 
formed an adventure to the Eaſ Indies. The outfit of the veſſel 
was a joint concern of all the partners; and that delivers the 
caſe from one conſideration, namely, the parcel of copper for 
ſheathing the ſhip; which is admitted to be a partnerſhip con- 
cern. But beyond that I ſee no partnerſhip between the parties 
till all the parcels of the cargo were delivered on board ; and 
that made it a combined adventure between all the parties. 
It was very properly aſked, in the argument, if they were 
partners when the cargo was delivered, what ſhare had Pearce; 
by the articles he was not to bring in any definite aliquot part of 
the cargo; but the agreement only was that he ſhould ſhare in 
proportion to the part he ſhould bring in; it was optional in 
him whether or not he would bring in any goods; and by 
another part of the agreement, if he were under any difficulty 
in bringing in the money, the others were to lend him credit. 


It is true that it was to be determined by a majority of thoſe 
zoncerned 
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concerned in the adventure whether the goods, which were to 
be ſent to market, were or were not proper ; and ſo far they all 
looked to each other's acts: but each of them was to bring in 
his ſhare only ; and I cannot diſtinguiſh this caſe from that put 
at the bar, where ſeveral perſons were to contribute their ſepo- 
rate quota of money, and they applied to different ſcriveners to 
procure it; they could not all be liable for the capital which 
each ſhould borrow. At the time when this copper was fur- 
niſhed, Pearce ſtood in no relation whatever to the other perſons, 
but he alone bought the copper in his own name, without car- 
rying to market the name of any other perſon but his own. 
Suppoſe the plaintiff had brought an action for this copper the 
mſtant it was delivered on board; againſt whom muſt the action 
have been brought? Pearce only ; for he alone was anſwerable 
at that time. I cannot therefore ſee how it can be faid that theſe 
goods, which were ſold to Pearce only, and on his ſole credit 
and account, were ſold and delivered on the partnerſhip account. 
Afterwards indeed theſe defendants were to gain or loſe by the 
Joint cargo; when the other goods were brought in, the partner- 
{hip aroſe ; but each was to bring in his own particular ſtock. 
But in this caſe 1 think that the queſtion ſtops ſhort of affeAing 
the defendants; and I cannot ſee how the plaintiff can have a 
right to call on the defendants, as partners, for the value of 
theſe goods, on a ſuppoſed contract, when the real contract 
between the buyer and ſeller was conſummated before the joint 
riſk began. Suppoſe ſeveral perſons agreed to open a banker's 
ſhop, and it was agreed that each partner ſhould bring into the 
houſe a certain ſum of money as his ſhare ; it could not be con- 
tended that, if one of them were to borrow money for his ſhare, 
all the others would be liable for it. 

The great queſtion however ſtill is, whether under all the cir- 
cumſtances of the caſe all theſe parties are anſwerable? J 
think they are, but they can only be adjudged to be reſponſible 
in another form of action, and not in this, which is an action 
for goods ſold and delivered. If the action had been brought 
upon the bills, I think they would have been liable. 

A8HHURST, J. This caſe comes before us much entangled in 
the form of it: bur at preſent the inclination of my opinion is 
that, even in this form of action for goods fold and delivered, 
the plaintiff may recover. I admit that evidence ſubſequent to 
tbe contract cannot vary the nature of the contract, but it may 

explain 
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explain the intention of the parties to the original contract. If 
the ordering of the goods by Pearce were the only evidence in 
this. caſe, he alone would be anſwerable for the payment of 
them; but, when he beſpoke them, it is clear that he did it 
with a view to a par tnerſhip tranſadtion; and that this was a 
Joint concern was ſhortly atterwards explained by the memoran- 
dum of July 1787, which is indorſed on the articles; both of 
which muſt be taken into confideration together, in order to {uc 
the nature of the contract. The fourth, fifth, and fiftcench, 
articles are ſtrong to ſhew that this was a partnerſhip concern. 
By the fourth, Pearce was to be at liberty to fhip o he joint 
account as many goods as he choſe, provided they were fach as 
the majority of thoſe concerned ſhould approve... Now if this 
were not intended to be a partnerſhip account, the reſt of thoſe 
concerned in the adventure could have no intereſt or concern 
in the goods {hipped by him : but it they were all to ſhare in 
the profit and loſs of the whole adventure, then there was goo 
reaſon why they ſhould have an opportunity of approving of 
thoſe goods. The fifth article ſhews this {till more ftronely 
it is, that the 3750 J. Sc, and ſuch amount of goods as Pearce 
may ſhip on the joint account as above mentioned, {hall be con- 
ſidered as Pearce's ſhare or capital in the faid joint undertabing; 
and that he ſhall be entitled to receive the profit or bear the loſs 
in proportion Cc, on the joint concern. Now a partnerſhip is a 
joint undertaking to ſhare in the profit and loſs; but ſuch was 
this undertaking: It was not only a joint concern in the ſhip, 
but alſo in the cargo. The fifteenth article alſo is material; 
which directs that, previous to the ſhip's ſailing, books hall be 
kept in which each party intereſted ſhall be therein credited 
with the amount of his reſpective accounts, and thet the books 
ſhall be ſigned by the parties, which {hail be a voucher for 
aſcertaining the ſhares hereafter in profit and lofs, Now tha 
clearly evinces what was the original intention of the parties. 
It is true that when the contract was made the goods were not 
furniſhed on the joint credit of Pearce and the defendants, but 
of Pearce alone: but that is the caſe with dormant partners, and 
there the party furniſhing the goods may reſort to all thoſe who 
are entitled to {hare in the profits. For though in ſuch caſe the 
dormant partners may not be known at the time of the contract, 
yet when that fact is aſcertained the creditor has a right to avail 
himſelf of that evidence, The evidence of Kaye likewiſe is 1m- 
portant; for he proved an acknowledgment by one of the de- 
Vol. IV. 9 A fendants 
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fendants that they were liable to pay the whole debt for the ſhip 
and cargo. This ſhews that they conſidered ' themſelves as 
partners in the original tranſaction. And though ſubſequent 
evidence will not make a new contract, it may explain what 
that contract was. However, if this opinion be not well 
founded, the plaintiff would be entitled to recover on the bills of 
exchange. 5 

BULLER, J. It is for the intereſt of all the parties that we 
ſhould now diſpoſe of the caſe before us, whatever may be done 
hereafter in the Court of Chancery. For if the grounds on 
which we proceed be diſtinctly known, it will put an end to 
further litigation. The only difference of opinion between my 


Lord Chief Juſtice and myſelf ariſes on the laſt order of the 


Court of Chancery; but that order, I think, will be beſt ex- 
plained hereafter by that Court. If this be conſidered purely 
as an action for goods ſold and delivered, brought adverſely in a 
court of law, and unconnected with the proceedings in the 
Court of Equity, I entirely agree with my Lord that the plain- 
tiff cannot recover againſt theſe defendants the amount of Pearce's 


' ſhare of the cargo. To make this caſe clear, ſuppoſe theſe de- 


fendants and Pearce had agreed to be concerned in a joint ad- 
venture, in which they were to be intereſted according to the 
proportion which each furniſhed, and that each were to bring 
in goods to the amount of goo/l.; and ſuppoſe the two defen- 
dants had paid for their ſhares, and Pearce had not, and that 
the defendants were alſo to be liable with Pearce for his thare, 
in that caſe they would be liable for 9004. each more than Pearce, 
and would not be entitled according to the proportion which 
cach brought in. In the argument an attempt was made to 
diſtinguiſh between the time of the contra*t and the time of the 
delivery: it is certainly true that if one partner order goods him- 
ſelf, without diſcloſing the names of the other partners, and the 
goods be afterwards delivered to them all, they are all liable, 
becauſe the delivery and the ſale are confidered as forming one 
entire contract, and the delivery 1s ſuppoſed to be according to 
the ſale. In ſuch a caſe the one partner, who buys the goods, 
does not contract for himſelf but on account of the partnerſhip, 
In that way of conſidering the queſtion, upon the firſt order 


of the Court of Chancery, I think the plaintiff could not recover 


againſt theſe defendants for the amount of the goods ſent in 
Auguſt, as Pearce's ſhare, in an action at common law for goods 
ſold and delivered; becauſe the goods were neither fold or de- 

1 2 5 hvered 
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livered to the partnerſhip. But that would be to diſpoſe of the 
caſe according to the mere forme of the action. 

But, according to my conſtruction of the ſecond order, we are 
not to conſider the queſtion in that light; for it is ordered that the 
plaintiff may give the bills in evidence, without prejudice to the 
form of the action; and therefore think that this caſe is to be con- 
ſidered on the broad ground of ſubſtantial juſtice. This lets in 
the other queſtion, whether, if the action had been brought on 
the bills, the plaintiff would not be entitled to recover? And that 
he would I think no doubt can be entertained ; for the bills of 
exchange were given for a good conſideration. The defendants 
took poſſeſſion of the cargo, declared themſelves liable for the 
amount, and accepted bills expreſsly drawn for the value of the 
cargo; and therefore upon thoſe bills the plaintiff might un- 
queſtionably recover. 

Conſidering this as an action brought under the direction of 
the Court of Chancery, I think it is our duty to ſtate the law 
upon the whole of the caſe. 

GROSE, J. We mult conſider this caſe, as the record ſtates 
it to be, as an action for goods ſold and delivered. And I can- 
not diſtinguiſh it from that put in argument, of ſeveral per- 
ſons agreeing to enter into partnerſhip, each bringing in a 
ſtipulated ſum of money, and each borrowing his proportion of 
different perſons; in which caſe it is impoſſible to ſay that the 
perſons advancing the money could maintain actions againſt ' 
all the partners for the ſeveral proportions lent to each. But if 
the queſtion were whether any action would lie, I have no doubt 
but that the plaintiff might recover againſt the defendants on 
the bills of exchange; which are written contracts, and were 
given for a valuable confideration, the defendants at that time 
being in poſſeſſion of the whole of the cargo. 

Lord Kenyon, Ch. J. then ſaid he hoped it would be re- 
membered, when this caſe was returned into Chancery, that 
this Court were unanimouſly of opinion that on the whole juſtice 


of the caſe the plaintiff was entitled to recover. 
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The Kino again The Gemen dener of the N Na- 
vigation of SALTER s LoaD 3LuIC to STANGROUND 
SLUICE, | ene 


A Poor rate, by which the defendants were aſſeſſed to the 
7 > 5 relief of the poor in the pariſh of Sg round, for the 
tolls of a ſluice, was confirmed at the E/) ſeſſions, ſubject to the 
opinion of this court on the following caſe. In that part of 
the pariſh of Slanground, which is within the Ifle of Eh, a cer- 
tain ſluice was erected in the year 1640, called Stanground Sluice, 


directed io be and was ſupported by the corporation of the Bedford Level, as a 


ppl: ed to 
pub! le pur- 

* zofes ; : held 
that the tolls 
were not 
1ate.ible to 
the poor. 


or purpoſe whatſoever.” 
upon mortgage of the ſail tolls, with other tolls ariſing upon 


work of drainage only, acroſs a navigable river called the River 
Nene, to prevent the waters runuing down the ſaid river, and 
to turn the ſame down a new cut, called Moreton's Leam. In 
the year 1753 it was found neceſlary to apply to parliament for 


an act to improve the navigation of the River Nene; and ac- - 


cordingly in the 25th of Geo. 2. an act was obtained for im- 
p. roving and preſerving the navigation from Salter's Load Sluice 
in Norfolk to Standground Sluice &c ; in which certain tolls were 
made payable at the ſaid Slice in the pariſh of Standground, 
by every perſon who ſhould carry or convey any goods through 
it, up or down the river. The tolls are collected at the- ſluice 
by an officer reſident there, and appointed by the commiſſioners 
under that act; and they are by the ſaid act veſted in the com- 
miſſioners, and directed “ to be applied and diſpoſed of for the 
ſeveral uſes and purpoſes of the ſaid ad, and to no other uſe 
The commiſſioners have borrowed 


the ſaid navigation, 10,000 /; eight year's intereſt of which 
is now in arrear. The tolls ariſing from ſuch navigation 
amount to. 50 J. per annum. 

_ . Bower and Dauncey, in ſupport of the order of ſeſſions, con- 
rended (a) that theſe tolls, which are due and collected in the 
pariſh of Standground, are rateable there, notwithſtanding the 
words in the act © that they ſhall be applied to the purpoſes of 
the act, and to and for no other uſe or purpoſe whatſoever.” 
The meaning of thoſe words 1s, that the clear produce of the 


tolls, after deducting the expence of collecting them, and all 


(a) On Wedne/day June 17th. 
I | the 
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the charges and burdens to which property of every deſcription 
is liable, ſhall be applied to the purpoſes of the at. If the Le- 
giſlature had intended to exempt theſe tolls from the payment 
of rates and taxes, they would have inſerted a clauſe for that 
purpoſe, as was done in the general turnpike act (a); in the 
act mentioned in R. v. Scott (5); or as in the Aire and Calder 
navigation act, where the tolls arc exempted from particular 
rates. The Legiſlature, having made a ſpecial exemption in 
theſe inſtances, muſt have underſtood that without it the tolls 
in thoſe ſeveral caſes would have been liable to all rates; from 
whence it follows that the tolls collected under this act are 
rateable, there being no exemption. 

Erſkine and Confle, contra. It is begging the queſtion in this 
caſe to ſay that the tolls are not exempted by the act from all 
rates and taxes; for it may be fairly contended that the very 
clauſe, which direRs the application of the tolls to the purpoſes 
of the act, makes the exemption, The poor rate is a tax on 
the perſon in reſpect of property; and not a tax on property it- 
ſelf. But theſe commiſſioners, who have been rated, have no 
property in the ſubject in reſpect of which they are rated; and 
in this reſpect this differs from all the caſes in which tolls have 
been held rateable. The commiſſioners are mere truſtees; they 
have a public truſt for certain public purpoſes, and can derive 
no poſſible ad vantage to themſelves from the tolls. In the Dock 
Company of Hull (c) the proprietors of ſhares had beneficial 
intereſts. So too in R. v. Cardington (d) the grantee of the Ouge 
navigation received a large profit, after paying all expences. 
And in R. v. the Mayor &c. of London (e), it was not ſtated ne- 
gatively that the city had no beneficial intereſt: but the con- 
trary was to be preſumed ; for they were found in poſſeſſion of 
valuable property, and the act only directed them to lay an 
annual account of the tolls before parliament; but there was no 
proviſion in that act that all the tolls collected ſhould be ex- 
pended for the purpoſes of the public. 

Tbe Court wiſhed to look into the caſes cited; and now 

Lord KENVYON, Ch. J. delivered their opinion. | 

It is not ſufficient to point out property within the pariſh, 
in order to ſhew that it is rateable to the poor: but there muſt 
alſo be ſome perſon or perſons in the beneficial occupation of it; 
I fay perſons, becauſe corporations may unqueſtionably be rated, 

(a) 13 Geo. 3. c. 84. / 56. (4) Cowp. 581. 


(5) Ante 3 vol. 602. (e) Ante 21. 
(e) Ante 2 vol. 219. 
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though it was once thrown out by Yates, J. that they could not. 


Now in the preſent caſe there is property, which is the ſubject 
of a rate: but there is no occupier of it. The truſtees. have a 
bare naked truſt, not coupled with any intereſt. If any intereſt 
reſulted either to the commiſſioners, or to the owners of the ad- 
joining land, after the public purpoſes of the act were anſwered, 
theſe tolls might have been rated. Butitis admitted that all the 
money, which is collected under this act of parliament, muſt 
be expended for the purpoſes of the act; and therefore upon 
the ground, upon which the Court proceeded in R. v. St. Luke's 
Hoſpital (a), namely, that there was no occupier, theſe commiſ- 
ſioners are not liable to be rated. This caſe is diſtinguiſhable 
from R. v. the Dock Company of Hull, R. v. the Mayor He 
of London, and all the other caſes mentioned in the argument, 
on the ground I have ſtated, that the commiſſioners are mere 


truſtees to ſuperintend the execution of this act, without any 


perſonal advantage. In the Hull caſe the owners of ſhares re- 


ceived great profits; and in the Hampton-wick caſe, there was a 


ſurplus value of the land belonging to the corporation of London, 
which was rateable in their hands. 
Order of ſeſſions quaſhed. 


(a) 2 Burr. 1053. 


The Kixs again The Inhabitants of LEIOHTOx. 


2 WO juſtices removed Foſeph Price, his wife, and their 
two children, from Leighton to Church Coppenhall, both in 


the county of Cheſter : On appeal the ſeſſions quaſhed the order 


of juſtices, ſubject to the opinion of this Court on the following 
caſe, The pauper Fo/eph Price, was bound out an apprentice by 
his father, (who was ſettled in Weoolfanwood) to R. Lindop of 
Church Coppenball, ſhoemaker, under an indenture for four years, 


to learn the trade of a ſhoe-maker ; in which was a covenant by 


the father of the apprentice that he would, at his own charge, 
find and provide for his ſon good competent and ſufficient 
meat, drink, and lodging, on every Sunday in rhe year during 


the ſaid term; and would provide him with clothes and ap- 
parel of all forts, (except working aprons and ſhoes) and alſo 


waſhing. There was alſo (inter alia) a covenant on the part of 


the maſter to provide for the apprentice meat, drink, and, lodg- 


ing (except on Sundays) during the term. The indenture was 


properly executed, and atteſted, and written on a 5. ſtamp. 
| The 
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The pauper ſerved under the indenture for the four years in 
Church Coppenhall, for ſix days and nights in each week, and 
went to his father's at Moolſonavood on every Sunday. The. pau- 
per's father expended 5/. and upwards in clothing his ſon, and 
in providing meat, drink, &c. for him on Sundays during the 
four years under this covenant ; for this no additional duty was 
paid, according to the ſtat. 8 Ann. c. q. 

Erſkine, in ſupport of the order of ſeſſions, contended that 
the maintenance of the apprentice on Sundays was a benefit to 
the maſter, for which a duty ought to have been paid under the 
ſtat. 8 An. c. 9. % 45. which enacts “ that where any thing, 
not being money, {hall directly or indirealy be given, aſſigned, 
conveyed, delivered, contracted for, or ſecured, to or for the 
uſe or benefit of any maſter, with or in reſpect of any ſuch clerk, 
apprentice, or ſervant, for whom a duty is chargeable by this 
act, the duties hereby granted {hall be paid for the full value 
of ſuch thing, or things, &c.” This queſtion never having 
been decided, the beſt conſtruction, which the Court can put 
upon the ſtatute, 1s that which will prevent fraud. If the word 


thing“ be confined to ſomething actually given at the time ot 


binding, or ſecured to be delivered afterwards, it will be open 
to great fraud; to prevent which it ſhould be conſtrued to mean 
any benefit to the maſter. Then, as by law the maſter of an 
apprentice is bound to maintain the apprentice, his being ex- 
empted from that burden, though only tor a part of the year, 
is a benefit to the maſter, for which a duty ought to be paid. 
It is the ſame, in effect, as giving ſomething to him. And he 
ſtated that it was cuſtomary at the Stamp Office to ſet a value upon 
ſuch benefits as the preſent, in order that the duty might be paid. 

Bearcroft, and Manley, contra, The argument on the other 
ſide proceeds on a ſuppoſition that by law the maiter is bound 
to provide for his apprentice : but the law throws no ſuch ob- 
ligation upon the maſter ; and therefore the ſuppoled conſe- 
quence does not follow. That the maſter is not bound to pro- 
vide for the apprentice is manifeſt from the ſtat. 8 & 9g W. 3. 
c. 30. J 5. which, after reciting that it was doubted whether 
the perſons, to whom poor children are bound under the 43 Els. 
c. 2. are compellable to receive ſuch children as apprentices, 
enacts © that where any poor children ſhall be appointed to 
be bound apprentices, purſuant to the ſaid act, the perſons to 
whom they are ſo appointed to be bound ſhall receive ard 
Provide for them, Cc.“ It is equally clear from the word 


2 « apprentice,” 
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« apprentice,” and from the object of apprenticeſhip, that the 
duty of. the maſter, gu maſter, is only to inſtruct. © Appren- 
« tice” is derived from © apprendre”; and the object of putting 
out an apprentice 13 the learning of a trade. In moſt caſes in- 
deed it is convenient to all patties that the maſter ſhould provide 
ſaſtenance for the apprentice, who is living under his roof: but | 
that is a mere matter. of agreement; and the very circumſtance 
of inſerting ſuch a covenant in moſt indentures ſtrongly ſthews 
that, without -it, no ſuch obligation would be thrown on the 
maſter. The father is under a legal, as well as moral, obli- 
gation to provide for his ſon; and that obligation ſtill con- 
tinues, notwithſtanding the apprenticeſhip ; although for his 
own convenience he generally contracts with the maſter that he 
(the maſter) ſhall provide for him. If it be ſaid that the maſter 
muſt feed the apprentice, the argument muſt go the length 
of ſaying that he mult alſo clothe him; for the one is as necei.. 
ſary as the other: but that was never contended for. In Pen- 
nington v. Sudall (a), where the queſtion came directly before 
the Court, Wallace, who was to have argued that a duty ought 
to have been paid for the benefit which the maſter derived from 
the father of the apprentice agreeing to provide meat, drink, and 


clothing for the apprentice, gave up the point without argu- 


ment. And in R. v. Portſea (b), Afton, J. © hinted that the 45th 
ſection of this act, which ſays © that where any thing or 
things, not being money, ſhall directly or indirectly be given,” 
means ſuch other equivalents as a horſe, or other valuable thing 
of that ſort; not ſuch an agreement as this is, to provide ne- 
ceſſaries for his ſon.“ | 

Lord Kenyon, Ch. J. This has been vexata qugſtio ever 
ſince I came into Weſtminſter Hull; and various opinions have 
been eatertained upon it. It is true that if an indenture be 
taken to the Stainp Office, they will ſet their value upon every 
ſuppoſed benefit to the maſter for the ſake of the revenue: but 
that is by no means deciſive. The queſtion depends on the 
ſtat. 8 An. c. 9. /. 32 & 45.; the former of which ſections 
impoſes a duty on all ſums of money given with any apprentice 
&c.; and the latter enaQts that where any thing, not being money, 
hall be given, contracted for, or ſecured, to or for the uſe or 
benefit of the maſter, the duty ſhall be paid for the full value of 
ſuch thing, in the ſame manner fc. The latter proviſion was 
inſerted for the purpoſe of protecting the revenue from any 


(a) Bott. 155. pl. 281. (5) Burr. S. C. 838. 
| fraud. 
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Fraud which might otherwiſe be practiſed by the parties giving 
ſomething in lieu of money. For if, as in the caſe put by 
Alion, J., a horſe or other valuable thing of that ſort, be given 
by the friends of the apprentice to the maſter, that muſt be 
: conſidered to be a benefit to the maſter, for which a duty ſhould 
be paid. It occurred to me early in the argument that, in 


order to ſee what would or would not be conſidered as a benefit 


to the maſter, it was neceſſary to enquire what were the duties 
that reſulted from the bare relation of maſter and apprentice. 
And I think that the ſtatute of 8 9. 3. c. 30. / 5. throws a 
great deal of light upon that point; becauſe if from the time 
of the ſtatute of Z/;zabeth to that time maſters could not be com- 
pelled to provide for pariſh apprentices, and that law was made 
for the purpoſe, it ſhews that the obligation of providing for ap- 
prentices d1d not reſult from the mere relation of maſter and ap- 
prentice ; for if it did, that part of the ſtatute of Will. 3. was 
unneceſſary. The caſe of pariſh apprentices is the only one 
where an apprentice can be put out rolens wvolens : all the others 
depend on the expreſs ſtipulations to be made by the parties in- 
tereſted. It has never been held that the obligation of the ma- 
ſter extended to the providing of clothes for the apprentice, and 
yet I cannot diſtinguiſh that from the obligation to provide ſuſ- 
tenance; for the former are equally neceſſary with the latter; 
and in other caſes than thoſe of pariſh apprentices clothes. are 
generally provided by the friends of the apprentice. But if 
every thing is to be valued, and a duty ſet upon it, from which 
a benefit ariſes to the maſter, it might be equally ſaid that the 
earnings of the apprentice ſhould be liable to the duty. . The 
argument, therefore, that every benefit which the matter derives 
from the apprentice, by proving too much, proves nothing. 
The authority of Aon, J. is in all caſes worth reſorting to, 
but particularly ſo in caſes of Seſſions law, in which he was 
remarkably converſant. And his opinion 1n the cafe alluded to 
is very ſtrong to this point. I think, therefore, that the clear 
meaning of the ſtatute of Anne is that where money, or money's 
worth, 18 given to the maſter by the friends of the apprentice by 


way of premium, a duty ought to be paid for it; but that 


where, meat, clothes, Vc, are to be provided by the matter, no 

? duty is payable, becauſe there is not any i given 10 the maſler. 
BULLER, J. (a) The conſtruction, which 4/on, J. put on this 

Act of parhament, ſeems to be a ſound one, and 1s warranted by 


(a) Lord Commiſſioner Aſhur/t was ſitting day in the Term. 
in Chancery on this and every ſubſequent 


Vor. Iv. 90 | the 


735 


1792. 
—— 


The Kins 
againſt 

The Inhabi- 
tants of 

LrisHrox. 


70. 
1792. 


Wy — 


CASES IN TRINITY TERM 
the words of the ſtatute, which are © that where any thing, not 
being money, {hall directly or indirectly be given Wc, contrafted 


The Kix® fx, ur ſecured, to of for. the uſe or benefit of any maſter, Sc. Then 


; agi a 
The Innabi- 
tants of 
LEIGHTUN. 


by the very words of the act it muſt be ſomething contracted 
for, or given to or for the uſe of the maſter, independently of the 
apprentice, The ſtatute then goes on to ſay © with or in reſpect 
of any apprentice for whom a duty is chargeable by the act:“ 
this refers to the 32d ſection, where the words are © ſums, which 
Mall be given, paid, contracted, or agreed for, with or in relation 
to every apprentice &c.” Now all theſe terms mean ſomething, 
which is given to the mgfter, or contracted for; and only apply 
to caſes where the maſter 1s to derive a benefit from the friends 
of the apprentice, independently of the benefit to be derived 
from the apprentice himſelf; and therefore whatever is given 
for the advantage, benefit, or accommodation, of the apprentice 
does mot fall within the meaning of this clauſe. What was ſaid 
by the Court in R. v. North Owram (a) ſtrongly ſupports this 
determination. There the grandfather agreed before the bind- 
ing to give the maſter 30g. to clothe the apprentice, the maſter 
having refuſed to take the apprentice unleſs he were better 
clothed; and the Court ſaid © it is not a premium received by 
the maſter : the ſtatute means ſomething given directly or in- 
directly for the benefit of the maſter.” I am therefore of 
opinion that what is given for the benefit of the maſter muſt 
be paid for; but that what is given for the benefit of the ap- 
prentice is not within the words of the act of parliament. 
Gos, J. V hen we conſider the nature of an apprenticeſhip, 
the words of the act of parliament, and what has been ſaid in 
-other caſes, this queſtion does not admit of much doubt. W hat is 
an apprenticeſhip, but the putting out a young perſon to a maſter 
ta teach him his trade. Inſtruction on the one hand, and ſervice 
on the other, are the objects of apprenticeſhip. But ſometimes 
it happens that certain apprenticeſhips are likely to prove lu- 
crative to the parties, and parents are induced to give large ſums 
of money for the purpoſe of having their children inſtructed in 
particular kinds of - buſineſs, This the Legiſlature conſidered 


as a fair object of taxation: but, as frauds might have been 


committed on the revenue if the tax had been confined to money 
only, this proviſion was made in the act extending the duty to 


_ * things” as well as money. Still however the Legiſlature only 


intended to tax thoſe things which were given in lieu of money 


(a) Burr. S. C. 147. | 
AS 
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as a premium to the maſter to teach the apprentice his trade. This 1792. 


conſtruction of the act appears to be ſtrongly confirmed by - 
what fell from Afon, J. in the caſe cited at the bar, as well as he 
by what was ſaid in the caſe mentioned by my brother Buller. The Inhabi- 
Therefore on the reaſon of the thing, on the words of the act of N 
parliament, and on the authorities, I am of opinion that this 

benefit to the apprentice was not a © thing” for which a duty is 

payable under the ſtatute. 


Order of Seſſions quaſhed. 


Mosszs GRITTITH apain/} B. Harrison, ELIZABETN 
GzirfITH, T. Harrison GRIFFITH, CHARLOTTE 
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HIS was a Caſe from the Court of Chancery. Doctor 


| Guyon Griffith made his will, dated 27th May 1777; and 
having afterwards purchaſed and become ſeiſed in fee-fimple 
of a freehold farm, called VYawtorts, and ſeiſed to him and 
his heirs of certain copyhold lands (part of the farm called 
Vawtorts) according to the cuſtom of the manors whereof they 
were reſpectively holden, and having duly ſurrendered the copy- 

holds to the uſe of his will, he by a codicil dated 7th March 
178:, and executed and atteſted ſo as to paſs real eſtates, gave 
and deviſed the ſaid farm and premiſes unto Frances his wife 
during her life-time, and after her deceaſe © to ſuch child or 
children of him the ſaid deviſor, as ſhe ſhould judge moſt pro- 
per to bequeath the ſame to by her will.” Doctor Gr:fith by 
another. codicil to his will, dated 4 1ſt December 1783, and ex- 
ecuted and atteſted ſo as to paſs real eſtates, ratified and confirmed 
his will, and former codicil, and deviſed his eſtate, called 
Vawtorts, both freehold and copyhold, to the uſe of his wife 
during her life, and directed and empowered her to give and 
deviſe the ſame to any one or more of his {aid child or children 

by her, in ſuch manner, ſhare, and proportion, as ſhe ben 
direct and appoint in and by her laſt will in writing, duly 

executed, but /o as the ſaid eſtate ſhould not be divided, but tranſ- | 
mitted whole and entire to his heirs. And after reciting alſo that 
he was entitled to the reverſion (and which reverſion hath 
ſince fallen into poſſeſſion) of a certain meſſuage, Vc, adjoining to 
TPawtorts, he deviſed the ſame unto his, wife for life, to be 
enjoyed by her as part of the eſtate, called Varetorts, and to 
2 | de 
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be annexed 1 and he alſo directed and empowered his 
wife to deviſe and bequeath the ſame to any ſuch one or 
more of his ſaid children as ſhe ſhould appoint and direct in 
and by her laſt will; and declared his will and intention to be, 
that the ſaid eſtate and lands called Vawtorts, and the ſaid other 
eſtate thereto adjoining, ſhould be conſidered as one eftate and 
be tranſmitted entire to his family ; and alſo declared that in caſe 
his wife ſhould not execute her will in due form, or ſhould ne- 
glect or omit to make ſuch appointment, and deviſe as aforeſaid, 
he thereby deviſed the ſame premiſes and every part and parcel 
thereof to the uſe of his own right heirs. Doctor Guyon Griffith 


/4| died in Fanuary 17943 leaving Frances Griffith his widow, and 
five chile ren by her, vis. the ſaid Mgſes Griffith his eldeſt ſon 


and heir at law, and alfo his heir according to the cuſtom of 
the reſpective manors whereof the copyhold lands are holden, 


the ſaid Thomas Harriſon Griffith, Guyon Griffith, the ſaid Eliga- 
beth Crit th, and Fer Griffith ; all of whom were I at 


r 


April 1784, and ea and atteſted ſo as to bad real eſtates; 


whereby, after reciting the before mentioned codicils, ſhe by 
virtue of the powers and authorities to her in that behalf given, 


gave, deviſed, directed, and appointed, to her ſaid fon Gnyon 
Griffith all the ſaid eſtates ſo compriſed in the deviſe and power 
of appointment to the uſe of her ſaid ſon Guyon Griffith for life, 


remainder to the uſe of F. Yeldham and M. Yeldham and their 
heirs, during the life of Guyon Griffith the ſon, in truſt to pre- 


ſerve contingent remainders, remainder to the uſe of the firſt 
and other ſons of Guyon Griffith (the ſon) ſucceſſively, in tail ge- 


neral, remainder to the uſe of the firſt and other daughters of 


Gnyon Griffith (the ſon) in tail general; remainder to the uſe of 
M. Grifith for life, with remainder to the ſame truſtees during 
his life, in truſt to preſerve contingent remainders, remainder 
to his firſt and other ſons ſucceſſively in tail general, remainder 
to his firſt and other daughters ſucceſlively in tail general; with 
like remainders to T. Harriſon Griffith, Elizabeth Griffith, and 
Charlotte Grifiith, reſpectively in ſtrict ſettlement. - Gion Griffith 


(the ſon) ſurvived his mother, but is ſince dead, an infant, and 
without iſſue, leaving Moſes Griffith his eldeſt brother, and heir 
at law, and alſo heir according to the cuſtom of the ſeveral 


manors whereof the ſaid copyholds are held. Moſes Criffth the 
eldeſt ſon, and heir of .Guyon Grijith the deviſor, and alfo the 


heir 
4 
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heir of Guyon Griffith (the ſon) having after the death of his 1792, 
brother contracted with Benjamin Harriſon to ſell him the eſtates Sx 
both freehold and copyhold deviſed by the codicils of Guyon Grireirn 
Griffith (the father) and appointed by the will of Frances Grifith, Hax 1 

Benjamin Harriſon objected to the title to the eſtates; and there- 
upon Me. Griffith filed this bill againſt the defendants for a 
ſpecific performance of the agreement for ſuch ſale. 

The ' queſtion ſent for the opinion of the Court is, What 
eſtates each of the children of the ſaid Guyon Griffith, the father, 
and Frances Griffith his wife, namely, Guyon Griffith, Moſes Grif- 
fith, Thomas Harriſon Griffith, . Elizabeth Griffith, and Charlotte 
Griffith, took reſpectively in the premiſes in queſtion ? 

This caſe was twice argued ; the firſt time by Shepherd for 
the plaintiff, and Harriſon for the defendants, in Hilary term 
laſt; the ſecond by Bower for the former, and Morris for the latter, 
in Eaſter term: but the certificates were not ſent till this term. 

The plaintiff's counſel made two points; 1ſt. That the power 
was not well executed by Mrs. Gr:ifith, and that Moſes Griffith 
took an eſtate in fee in the premiſes in queſtion, as the heir at 
law of Doctor Grifith ; 2dly. That if the limitations in Mrs. 
Grifith's will could not take effe as ſhe intended, and the Court 
ſhould be inclined to give effect to them as nearly as might be, 
then according to the doctrine of cy pres M. Griffith took an 
eſtate tail. As to the firſt ; the power was to appoint to children; 
but the appointment is to grand-children as purchaſers, and can- 
not therefore be ſupported. Alexander v. Alexander, 2 Ves. 
640; Adams v. Adams, Cowp. 651 ; Pitt v. Fackſon, 2 Bro. Ch. 
Caf. 51; and Robinſon v. Hardcaſtle ; ante 2 vol. 241. The ap- 
pointment is (after the limitations to Guyon Griffith) to Moſes 
Griffith for life, remainder to his firſt and other ſons in tail ge- 
neral, remainder to his daughters in tail general, remainder to 
T. H. Griffith Sc. Now the eſtate-tail to the children of M. 
Griffith being void, as not being warranted by the power, the 
ſubſequent remainders to T. H. Griffith are alſo void. The 
eſtate to T. H. Griffith muſt take effect, if at all, either as a con- 
tingent remainder, or as an executory deviſe : but in all caſes of 
contingent remainders it is neceſſary that there ſhould be a pre- 
ceding eſtate of freehold to ſupport it. Now the eſtate for life 
to T. H. Griffith is not connected with the preceding life eſtate 
to M. Griffith; there is a chaſm between them; and in order to 
ſupport the-former it ſhould veſt immediately on the determi- 
nation of the life eſtate of M. Gr:fith. It is clear alſo from 
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| Mrs. Grifith's will that ſhe did not intend that 7. a. Griffith 


ſhould take till there was a failure of iſſue of M. Griffith. Nei- 
ther can the limitation to T. H. Griffith be ſupported as an ex- 
ecutory deviſe, becauſe it is too remote, being after a general 
failure of iſſue of M. Grifith. Goodman v. Gooaright, 2 Burr. $7 ; 
and Dougl. (a) 507. u. 3. 8. C. If it be contended that the 
eſtate to T. H. Griffith is accelerated by the deſtruction of the 
eſtates to the firſt and other ſons of M. Griffith, what was ſaid 
by Buller, J. in Robinſon v. Hardcaftle (b) is a decifive anſwer to 
it; The ſecond ground on which the plaintiffs' title has been 
reſted is that if the intermediate limitations in ſtrict ſettlement to 


the ſon be void, it ſhall accelerate the plaintiffs' remainder in 


fee. But the caſe of Alexander v. Alexander is decidedly againſt 
it; for the Maſter of the Rolls there ſaid that though the children 


could not take, yet they ihould prevent the limitation over. 


When this caſe was direQed to be ſent here, the Lord Chancellor 


very properly obſerved that to ſupport this argument the deviſor 
muſt be conſidered as intending, that if the firſt uſe were bad the 
ſubſequent limitation ſhould take place, though this ſeemed an 


extraordinary attempt to attribute to him. It would be extra- 
ordinary indeed, for then it muſt be ſaid that, though the de- 
viſor has expreſled an intention in his will to provide for his ſon 
and his iſſue, the grand-child ſhould be diſinherited; which muſt 


be the conſequence if the plaintiffs' remainder ſhould be ac- 


celerated.” Secondly, But if the Court think that, though the 
limitations cannot be ſupported in the manner pointed out by 
Mrs. Grifith, they ought to effectuate her general intent as nearly 
as may be, then Moſes Griffith muſt take an eſtate tail; fince it 
was her intention that the children of Mofes Gri#th ſhould take 
before T. H. Griſitb or any of his children. And this may be 
done on the authority of Brown v. Chapman, 3 Burr. 1626; and 
Pitt v. Jackſon, 2 Bro, Cha. Caf. 51. 

For the defendants it was argued, 1ſt, That all the limitations 
by Mrs. Grifith's will might be ſupported ; but 2dly, That, if 


they could not all ſtand, the life eſtates to the children of DoQor 


and Mrs. Grifith were good; and 3dly, That Moſes Griffith 
could not be achudged to take an eſtate tail on any principle of 
law. 

Firſt, The limitations to the grand-children are good in point 
of law, and they are warranted by the power of appointment. 
The power was to appoint to“ children”: now though the word 


| (a, zd Ecit. (5) Ante 2 vol, 253, 
by. | * children” 
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4 children” has in. moſt of the caſes been confined to immediate 
children, becauſe the context of the power and the particular 


circumſtances of thoſe caſes required it, yet it is comprehenſive Guirrirs 


enough to include“ family” *deſcendants” and *grandchildren.” 
In three of the caſes cited the power was created before any of 
the children were in je, and therefore it could not by law be 
extended to grandchildren, becauſe the perſon executing the power 
can only appoint in the ſame way that the perſon creating the 
power could, and he could not give life-eſtates to unborn children, 
with eſtates of inheritance to their children; in the other caſe, 
Adams v. Adams, the words in the power were * to the child or 
children of S. A. on the body of F. begotten or to be begot- 
ten” which confined the meaning to the immediate children 
of thoſe two perſons. But in this caſe there is no objection in 
point of law to the appointment to grand-children ; for Dave 
Griffith himſelf might have limited the eſtate exactly as Mrs. 
Griffith has done, becauſe all the objects of the appointment were | 
in efſe when the power was created. And it is apparent from 
ſeveral parts of Doctor Gr:fith's will and codicils that he intend- 
ed that the eſtate ſhould be limited to his grand-children. In 
one of his codicils, where he enabled Mrs. Grifith to appoint to 
his children, he added this reſtriction“ but ſo as the ſaid eſtate 
ſhould not be divided, but tranſmitted whole and entire to his 
heirs”; and in another part that © the newly purchaſed land ad- 
joining to Yawtorts and Vawtorts ſhould be conſidered as one 
eſtate, and be tranſmitted entire to his family.” From theſe 
words, © tranſmit” „whole and entire” and © famuly” it is clear 
that Doctor Gr:f#th intended that his widow ſhould limit the 
eſtate to their children in ſtrict ſettlement. And the power be- 
ing to appoint © in ſuch manner c“, it includes all the circum- 
ſtances attending the execution of it. But this does not depend 
on reaſon only; for the caſe of the Duke of Devonſbire v. Lord 
George Cavendiſh (a) decides the preſent. There a power to 


appoint 


(a) Don dem. Duke of Devonsnire and | in queſtion, made her will, dated zoth Fes. 
Duke and Ducheſs of PoxTLAND v. Lord | 1755, to the effect following; “I do give 
GxzorGE CAVENDISH, H. 22 G. 3. B. R. and deviſe all my manors, meſſuages, lands, 
This was an ejectment for a meſſuage | tenements, mines, fee farm and other rents, 

in the pariſh of St. James, Weftminfter, ad vowſons, &c, and hereditaments whatſo- 

tried at the Sittings before Lord Maus- ever, in Great Britain, or elſewhere, with 
field at We minſter. A verdi& was taken | their rights, members, and appurtenances, 
for the Plaintif, ſubject to the opinion | unto R. Arundell and C. Denton, their heirs 
of the Court on the following caſe. Lady. | and aſſigns, to have and to hold, &c. to the 

Burlington, being ſeiſed in fee of the meſſuage | following uſes, viz. to the uſe and behoof of 

| my 
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appoint to children, as in this caſs, was held to extend to grand- 


my ſon in law William Lord Cavendiſh, 
otherwiſe Marquiſs of Hartington, and his 


aſſigns for his life, without impeachment of 


waſte, &c., and then to truſtees to preſerve. 
contingent remainders, in caſe of the de- 
termination of the eſtate during his life by 
forfeiture, &c;; and after his deceaſe to the 
uſe and behoof of ſuch of his child or chil- 


dren by Charlotte Lady Cavendiſb, his late 


wife, for ſuch. eſtate and eſtates, and in In ſuch 


ſhares and proportions, and under and ſub- 


ject to ſuch powers, proviſoes, conditions, 
reſtrictions, or limitations, as he ſhall by 
deed in writing, ſigned and atteſted by and 
in the pteſence of two or more credible wit - 
neſſes, or by his will ſo ſigned, &c, nominate, 
direct, limit, or appoint ; and in default of 
ſuch nomination, to the uſe of all and every 
the child or children of the ſaid William Lord 
Cavendiſh by the ſaid Charlotte Lady Caven- 
diſh, equally to be divided between them, 
if more than one, ſhare and ſhare alike ; 
to take ſeverally as tenants in common, and 
not as joint tenants ; and of the ſeveral and 
reſpective heirs of the body or bodies of all 
and every ſuch child or children, lawfully 
to bs begotten ; and failing iſſue of any one 
of the ſaid children, then as to the ſhare or 
ſhares of him her or them ſo dying without 


iſſue, to the uſe of every other ſuch child or 


children, equally to be divided between 


them, &c (as before) ; and if but one child 


then to the uſe of ſuch child, and the heirs 
of his or her body ; and for default'of ſuch, 
to the uſe of William Lord Cavendiſh his 
heirs, &c, for ever.“ She alſo gave Lord 
William a power to leaſe for twenty-one 
years; and bequeathed to him all her per- 


- ſonal eſtate, in.confidence that if there ſhould 


remain any ſurplus, he would divide the 
ſame amongſt his children at his diſcretion. 
And ſhe appointed him her executor. At 
her deceaſe William Lord Cavendiſh, after- 
terwards Duke of Devonſbire, had iſſue then 
living the faid William Lord Cavendiſs, 
now Duke of Devonſbire, Richard Lord 
Cavendiſh, and George Lord Cavendiſh, and 
Dorothy now Ducheſs of Portland. William 
Lord Cavendiſb entered by virtue of the 
ſaid will, and remained in poſſeſſion till his 


death. Previous to his deceaſe, being Duke 
of Devenſbire, be made his will, dated 18th 


—__—. 
— 


0 


children; becauſe the Court 8 0 that i it was the' intention of 


the 


| May 1763, as follows; „ alſo 1 give ad 


deviſe unto my brothers George Cavendiſs and 
Frederick Ca vendiſp their heirs and aſſigns all 
ſuch real eſtate, either in poſſeſſion, reverſion, 
remainder or expeclancy, as I have power to 
diſpoſe of, either by the will of Dorothy 
Richmond deceaſed, or of my own or late 
father's purchaſe, or otherwiſe howſoever, 
and alſo all my money which I have power 
to raiſe out of my eſtate, and all other perſon. 
al eſtate of which I have not made, or ſhall 
hereafter make, any particular appointment, 
(except ſuch part as I ſhall hereafter be. 
queath to my eldeſt ſon) in truſt that they 
do pay and appropriate unto the uſe of my 
daughter Dorothy 30,0001. which I give her 
as a portion.” He then directed them to lay 
out the remainder of his perſonal eſtate in 
land or government ſecurities for his two 
younger ſons, Richard and George Cavendifp, 
in equal ſhares, until the younger. attained 
twenty-one years; and then to make an 
equal partition, and ftand ſeiſed, as to one 
divided moiety, to the uſe of the ſaid Ri- 
chard for life, remainder, to truſtees to pre- 
ſerve contingent remainders, with remainder 
to truſtees for 500 years, in truſt for the firſt 
and every other ſon of Richard ſucceſſively 
in tail male, remainder to his ſon George for 
lite, remainder to truſtees to preſerve con- 


| tingent remainders, during the life of George, 


remainder to truſtees for 500 years to the 
firſt and every other ſon of George ſucceſſively 
in tail male; remainder to his eldeſt ſon 
William Cavendiſh, his heirs, &c, for ever. 
The like of the other divided moiety, mu- 
tatis mutandis. And he declared the truſt of 
the ſaid ſeveral terms of 5co years to be for 
the purpoſe of providing out of the ſaid ſe- 
veral eſtates, compriſed within thoſe terms, 
ſuch jointure or jointures for the wife or 
wives which his ſaid ſons Richard and George 
ſhould reſpeQively have during the life of ſuch 
wife or wives, and alſo ſuch portions for the 
younger children of his two ſons, as the 
truſtees ſhould think reaſonable and direct; 
and in like manner for the daughters. The 
deviſor William Duke of Devonſhire died, 
leaving iſſue William, the preſent Duke, 
Dorothy Ducheſs of Portland (the leſſors of the 
plaintiff,) the ſaid Richard Lord Cæuendiſb, 
and the defendant Lord George Cavendif. 

The 
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the perſon creating the. power that it ſhould be ſo executed ; and 
there IPG no rule of law againſt it, inaſmuch as all the objects 


The perſonal eſtate of the ſaid Mliam Duke | 


of Devonſpire amounted to upwards of 
20,0001, after payment of the ſaid 30,000/. 
to the Ducheſs of Portland, which has been 

paid to her; and the real eſtate deviſed to 
the ſaid Lord Richard and Lord George 
Cavendiſh. amounted io upwards of 2,000 J. 
fer annum. Lord Richard Cavendiſh is lately 
deceaſed, a batchelor. The queſtion is 
whether the will of the late Duke of Devon- 

(ſhire, was a good execution of the power. 
given to him by the will of Lady 3 
or to any, and what extent? 

After the argument, the Court took time 
to conſider of the caſe; and on a ſubſequent 
day in chat term, 

Lord Max sr TD, Ch. J. delivered their 
opinion as follows. This eje ment is 
brought for the third part of lands, belong- 
ing to the Tate Counteſs of Burlington, | 
claiming under her will; the leſſors of the 


plaintiff inſiſting upon the appointment be- 


ing void. The queſtion is whether the will 
of the late Duke of Devonſbire is a good ex- 
ecution of the power given to him by Lady 
Burlington, or to any, and what extent? 
22 Burlington gave the Duke a power to 
int to ſuch child or children (ſtating the 
Ade) and for want of appointment, to 
all, as tenants in common, in tail, with croſs 
remainders. The Duke limited all the 
eſtates in queſtion to his two younger ſons, 
in ſtrict ſettlement, with a power to make 
jointures Sc; remainder in fee to the pre- 
ſent Duke. A ground ſtruck me, in con- 
ſidering this caſe, which the parties had not 
thought of, or adapted the caſe to. I have 
read the will, and wiſh you to adapt theſe 
facts. The Duke of Devonſhire by will left 


th. 


great bequelts to all his children; to the 


preſent Duke mines, jewels, pictures, c.; 
to the Ducheſs of Fortland 30,000/; and left 
his eſtates, charged with 20,000/. to the 
increaſe of the perſonalty. 
1000 J. per annum to each of his younger 


ſons. At the Duke's death the children 


were under all age, but have ſince attained 

twenty-one.” They have all taken the be- 
1.queſts under the will, and have enjoyed 

them ever fince. They now object to the 
-appointment under the will. 

Vor. IV. 


r 
* 


1792. 


— 4 


of Grurrerry 
3 againſt 
1ſt ground; It i is not permitted to any of Harrow. 

the parties to this cauſe to diſpute the 
Duke's will, or whether he has made this 
appointment legally or illegally. Their 
mouths are ſhut. It is a tacit condition that 
every man who takes under a will is bound, 
not only not to diſpute the will, but to 
maintain the title of all the reſt, unleſs he 
give up every thing under it. No rule can 

be better eſtabliſhed than that whoever takes 
under a will, unleſs he give up the right 
which he derives from it, cannot diſpute 
other proviſions of it. A moſt reaſonable 
rule ; becauſe a man makes his will, ſup- 
poſing the whole to ſtand. An old entail 
diſcovered may overturn the whole plan. 
Here the plaintiffs are tenants in tail under 
Lady Burlington's. will, and tenants for life 
under the Duke's. They claim great pro- 
perty under the Duke's will, and have taken 

it. If they reject his wall, they muſt re- 
nounce all benefit under it. Therefore 
they are bound to ſuffer a recovery, 6r 
make the title complete. That is deciſive. --* 
2dly, It is objected that the appointment, 
being void in part, ſhould be void iz roto: - 
but as to that, we are of opinion, that if 
void as to the children, it is good to Lord 
Georpe for life; and therefore this ejectment 

at any rate is premature. But the laſt 
ground of conſideration, and which is what 
the caſe is particularly adapted to, is whe- 
ther the power was well executed. As we 

are all of opinion with the iſſue unborn, 
and all other parties are of age, and defire 
our opinion, we think for the ſatisfaction of 

the family we ought to give it, though it is 

not neceſſary. All powers muſt be executed 
according to their meaning. When a power 

is given to allot amongſt particular objecta, 

the party cannot give it to other objects. 
All the caſes cited went on that ground: 
whether the perſon giving that power meant 


He then gave | it ſhould be extended fo far as the execution 


went. Alexander v. Alexander, 2 Yez. 640. 
is no more. Maddiſon v. Andrews, 1 Vex. 
57. No concluſion can be drawn from 
Alexander v. Alexander that * children” 
may not, in ſome caſes, be extended to 
* grand-childzen”? and great grand-chil- | 
dren®”; Wytb v. Blackman, 1 Vex. 196. ſhews 
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may. 
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of che appointment were in exiſtence when the > power was ; cre= 


oe owe, on, AO 4 


ated, That caſe was determined by the unanimous opinion of 
this Court, after great deliberation. But, 2dly, If the limitations 
to the grand-children cannot be ſupported, thoſe to the children 
If the execution of the power be bad in it's full extent, 


that part which is warranted by the power may be retained and 
ſupported, and the exceſs rejected, if the one can be diſtinguiſh- 


ed from the other. It was fo 


ſaid in expreſs terms by Sir T. 


Clarke in Alexander v. Alexander. And in Zouch v. Moolſton (a), 


is given to the children may 


it may, There are three grounds from | 
which we are of opinion that this was a 
good execution: 1ſt, from the ſubject mat- 
ter of the power; 24ly, from the limitations 
over for want of appointment ; 3dly, from 
the words in which the power is created. 
iſt, This is not money, nor to be turned 
into money, nor portions. It is a limitation 
of a family eftate, how it ſhall go after her 
death. She conſidered how it ſhould go, 
being determined that it ſhould go amongſt 
grand-children. Suppoſe ſhe had only ſaid, 
at the time of making her will, that ſhe 
meant it to go to the grand-children ; it 
mult have been inquired whether abſolutely, 
or in ftri& fettlement ; if ſo, her anſwer 
muſt have been in flri& ſettlement.” 
There are two kinds df ſettlement, one by 
which the iſſue of the perſon to whom the 
firſt limitation is made ſhall certainly take, 
by giving the firſt taker only an eſtate for 
life ; the other by creating an eſtate tail in 
the firſt inſtance. But then there is a trick 
in law, by which, wha" the iſſue arrive at 
twenty-one, the excel may be barred, If 
this had been repreſented to Lady Burlington, 
her anſwer would have been, that ſhe was 
ſorry for it, as it might be a mean of de- 
ſeating her purpoſe : but then it would be 
anſwered to that again, that there was a 
| trick againſt that to make a fri ſettlement. 


That was meant; but to guard againſt all | 
events, ſhe ſaid * I will put the father in my 


Lord Mansfield ſaid © No doubt could ever have been made 
whether a man might not do leſs than his power, or if he did 
more, whether it ſhould not be good to the extent of his power.“ 
Now here it is capable of being aſcertained which part is ex- 
ceſſive, and which within the ſcope of the power; that which 


be ſupported, and that to the 


grand-children rejected. What was ſaid by Sir T. Clarke in Alex- 
ander v. Alexander, and by Buller, J. in Robinſon v. Hardcaftle, 
againſt this conſtruction, is referable to the ſubject matter of 


place, and give him authority, if he chooſe 
to execute it. If the words in ſtrict ſet- 
tlement” had been uſed, no body could 
have doubted her meaning. Now all the 
words in the language, except thoſe, are 
uſed to carry this power as far as poſſible, 
and to ſhew that ſhe meant an appointment 
in ſtrict ſettlement, Whatever be might ds 
with his own eſtate, he might do with this ; 
that was her intention, only that the children 
were the objects. What is the uſe of pow- 
ers? it implies a ſtrict ſettlement, with 
power to make jointures, leaſes, and raiſe por- 
tions, 

Partial objections have been made, Which 
it is not material to go into; as, that 
the Duke of Devenſbire could not take a re- 
verſion in this caſe ; and Alexander v. Alex- 
ander was cited; in which cafe the Maſter 
of the Rolls was of opinion that a reverſion 
could not be given. But why becauſe it 
was meant as a portion; but this was not 
ſo. Another objection was, that the power 
could not be delegated. That is a good 
maxim, but it does not apply to this caſe ; 
for Lady Burlington did not fix the power of 
jotmturing, but gave authority to the Duke 
to give the power. He made the power, 
| and therefore there is no delegation. On 
all the grounds we are of opinion with the 
| defendant. 


(a) 2 Burr. 1 147. 
thoſe 
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thoſe particular caſes. The firſt was a caſe of perſonalty ; be- 
tween which and realty the Court ſaid in the Duke of Devonſhire 
v. Lord George Cavendiſh there was a wide diſtindion. And 
an the other, an eſtate tail was given to the grand-children, in 
default of appointment. If the limitation to the firſt and other 
dons c. of M. Grifith be removed, the remainder to T. F. 
Griffith for life is thereby accelerated. There are many caſes in 
which a ſubſequent remainder has been ſupported, though the 
preceding one could not; c. g. that of a devife to a Monk. 
Perk. ſect. 566. In the one caſe the Monk was incapable of taking; 
in the other, the grand-children ; but the fame conſequence 
follows from both. If, under a power to appoint to-children, an 
appointment were made to one ſon for life, remainder to a 
ſtranger for life, remainder to another fon, the intermediate 
limitation would be void, and the laſt would take effect on the 
determination of the firſt; ſo in the caſe of an intermediate 


appointment to grand-chrtdren, not warranted by the power. 


Upon the ſame principle proceeded the cafes of - Hodſon v. Am- 
brofe (a); Warner v. White (ö); and Avelyn v. Ward (c); in 
which laſt cafe Lord Hardwicke ſaid (d), I know no cafe of 
a remainder, or conditional limitation over, of a real eſtate, 
whether by way of particular eſtate ſo as to leave a proper re- 
mainder, or to defeat an abſolute fee before by a conditional 
limitation, but if the precedent limitation, by what means 
ſoever, be out of the caſe, the ſabſequent limitation takes place." 
In Adams v. Adams (e) it was expreſsly ſaid in the certificate, 
ſent by this Court to Chancery, that though Frances Adams had 
exceeded her power by limiting to grand-children, yet that the 
limitations ought to prevail as far as her power extended; and 
that the limitations to her daughters for life were good: now 
chat muſt mean not only the limitations of the reſpective moieties 


them. And in the Duke of Devonſhire v. Lord Cavendiſh Lord 
Mansfield faid, though the limitations over were void, the life 
eſtates to Lord Richard and Lord George Cavendiſh were good, and 
that not merely as to their reſpective moieties but as to the croſs- 
remainders in thoſe. moieties alſo, It has been objected how- 
over that the limitation to T. H. Grifith cannot take place, be- 


Kauſe it is a contingent remainder, depending on a prior limita- 


(a) Dougl. 337. zd edit. (4) 1 Fez. 422. 
(3) B. 344. n. 4. (e) Cowp..657. 
Ac) 1 Vex. 420. : 
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tion, RY i vid! but che limitations to the immediate chil- 
dren of Mrs. Griffth are not contingent, but veſted, remainders: 


poſſeſſion to veſt in poſſeſſion. 3dly. The doctrine of cy pres 
is not applicable here, in the manner contended for. That 
doctrine is originally taken from Litt. ſect. 35 1; where it is ſaid 
If feoffment be made upon condition that the feoffee ſhall give 
the land to the feoffor, and to the wife of the feoffor, and to the 
heirs of their two bodies engendered, and for default of ſuch 
iſſue, remainder to the right heirs of the feoffor; if the huſband 
die, living the wife, before any eſtate tail made to them c, 
the feoffee ought to make an eſtate to the wife as near the con- 
dition, and alſo as near to tbe antent of the condition, as be may make 
it, ſs. to the wife for life, without impeachment of waſte, re- 
mainder to the heirs of the body of her huſband on her be- 
gotten, remainder to the right heirs of the huſband.” And the 
reaſon given why ſhe ſhould have an eſtate for life, without im- 
peachment of waſte, is, that © the condition was that the eſtate 
ſhould be made to the huſband and wife in tail; and if ſuch 
eſtate had been made in the huſband's life, then * the huſ- 
band's death ſhe would have had an eſtate in tail, which eſtate 
is without impeachmenr of waſte.” Lord Coke, in his commer. 
on this ſection, puts ſeveral other inſtances (a); one of which is, 
that if A. enfeoff B. on condition that B. ſhall make to C. 
(a layman) an eſtate in frankalmoigne, he muſt make an eſtate 
to him for his life; becauſe it is as near the condition as may 
be. But in neither of the inſtances is a larger eſtate given than 
directed: whereas if, according to the ſuppoſed doctrine of cy pres 
here, an eitate tail be given to M. Griffith, the Court will give 
him not only a different, but a larger, eſtate than that created: by 


Mrs. Griffth's will. In the two caſes cited for the plaintiff the 


intention of the parties could not be effected in any other wey 
than by giving eſtates of inheritance to the firſt. takers. Here 
indeed it has been argued that it was Mrs. Grzith's intention 
that the ſubſequent eſtates ſhould not take place till there was a 
failure of iſſue of M. Grifith : but, in the firſt place, as far as 
depends on intention, the Court muſt be guided by the inten- 
tion of the perſon. who creates the power, and not- by chat of 
him who executes it; and even if Mrs. Gr:#ith's intention were to, 
be reſorted to, it is equally conſiſtent with her intention that the 
laſt eſtates ſhould take ellect, if the former could not; becauſe 


(a) Ce. Lit. 219. 6. 3 
the 
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v. Brow too, it 1792. 
— 


the fame will provides for all. In Chapman 
muſt be obſerved the Court did not create an eſtate different 
from that given by the deviſor; for he in expreſs terms deviſed Gf 
an eſtate tail; it was To the ſecond: ſon of R. Brown for life, W oi 
and after his deceaſe to the firſt ſon of his body and the heirs 
male of the body of ſuch ſecond fon.” It was there argued that 
ſome words were omitted in tranſcribing the will, and the Court 
were (ſtrongly preſſed to inſert them; but they thought that 
they had no power to give an eſtate which the deviſor had not 
given; and that the words which he had uſed would beſt anſwer 
his intention: whereas here the Court by aſſuming ſuch a.power, 
in giving an eſtate tail to M. Griſith, will fruſtrate the intention 
of the parties, by overthrowing all the ſubſequent limitations. 

In reply to the 1ſt point, it was ſaid, firſt, that the caſe of the 
Duke of Devonſhire v. Lord George Cavendiſh was diſtinguiſhable 
from the preſent, becauſe there the words creating the power 
were more comprehenſive than thoſe uſed in this caſe; but 
2dly, If they could not be diſtinguiſhed, that caſe was expreſsly 
decided on .another ground, namely, that none of the parties 
claiming under the will could diſpute it; and therefore what 
was ſaid by the Court reſpecting the appointment was unneceſ- 
ſary ; and 3dly, That, if it had been the ground of deciſion, 
that caſe ſtood alone, as oppoſed to all the other caſes upon the 
ſubject. And it was obſerved that the principle upon which the 
caſes of Warner v. White, &c, were decided was more favorable 
to the plaintiff in this caſe than the defendants; becauſe as in 
thoſe it was not the intention of the deviſor that the children of 
the firſt deviſee ſhould take by purchaſe they were excluded, 
ſince if they had taken at all they muſt have taken as purchaſers : 

ſo here it was the intention of Doctor Gr:ith that the whole 
eſtate ſhould be taken by his immediate children ; whereas if 
the appointment were ſupported, the grand-children would take 
as purchaſers. Nor could that claſs of caſes govern the preſent, 
conſidered on the ſecond head of argument; becauſe, as the 
will only ſpeaks from the death of the deviſor, a deviſe to a per- 
ſon, who dies before the deviſor, is an abſolute nullity. The 
caſe too of the Monk is alſo inapplicable here; in order to make 
them like each other, the inſtance ſhould be put of a deviſe to a 
Monk for life, and after his natural death to A.B.; in that caſe nor 
only the life eſtate to the Monk would be void, but the ſubſequent 
remainder alſo, depending upon it. What was ſaid in Avelyn v. 
Ward that if the precedent limitation, by what means ſoever, 
Vor. IV. 9 3 18 
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is removed, the ſubſequent limitation muſt take place, muſt be 
underſtood with this reſtriction, that the precedent limitation could 
take place; whereas here the precedent limitation to the children 
of M. Grifith never could. And with reſpect to the third 
point; the principle of the caſes cited 18 applicable here. Thoſe 
caſes ſhew that where the general intention of the deviſor can be 
clearly diſcovered, and the whole of what he has direQed can- 
not be executed, the Court will give effe to as much as they 
can, conſiſtently with the rules of law. 


The Court took time to conſider of this WY and on this day 
they ſent the following certificates to the Court of Chancery. 


This caſe has been argued before us by counſel, and we have 
conſidered of it. The operation of the will of Frances Griffith 
muſt be confined within the limits of the power given to her by 

her huſband. - He empowered her to give, deviſe, and bequeath, 
to any one or more of his child or children, in ſuch manner, 
ſhare, and-proportion, as ſhe ſhould by her will direct and appoint. 

His child or children are the only objects mentioned in the 
power; and we think it is clear that ſhe could not make any 
other perſon a purchaſer of any intereſt in the property. The 
whole of the execution of the power muſt be exhauſted upon the 
children. The execution, which ſhe has attempted, takes in 
perſons who were not children of the teſtator, and affects to 
make them purchaſers; and is not only not warranted by the 
words of the power, but might give a deſcendible quality ro the 
eſtate to perſons out of the teſtator's views, v!s. to the heirs 
ex parte maternd of the children of the ſons, and ex parte paternd 
'of the children of the daughters. 

But although the appointment cannot, as we conceive, take 
effect in the particular manner the widow intended; yet her 
general intention being that the children of her ſeveral children 
ſhould take eſtates of inheritance in tail general, on the death of 
their reſpective parents, we think that that general intention 
ſhould be carried into execution, as far as the power given by 
her huſband will allow; and conſequently that Guyon Griffith 

the ſon, and his wr en and ſiſters, reſpectively, took eſtates 


jd e. in tail general.” This conſtruction we think fairly warranted by 
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iatention is o be collected from the words of the will, or other 
inſtrument, giving the power, according to the ordinary, and 
common, acceptation of che words, and not e to any 


legal, or technical, expoſition of them. 
A ſettlement on a child for life, with rebates to his firſt 


and other ſons in ſtrict ſettlement, is in common parlance a ſet- 


tlement on the child; and the general intention of perſons, 
who look forward to future ſettlements, is that the eftate fhall 
be tied up as long as the rules of law will allow. 

The queſtion is, whether the words uſed in this will ſuffi- 
ciently indicate that intent; and we are of opinion that they do. 
If the words * in ſtrict ſettlement” had been uſed, the caſe 
would have admitted of no doubt: And we think the words 
„manner, © ſhare” © proportion,” and © tranſmit,” are equi- 
valent to them. The wife having a power of ſettling the eſtate 
among the children in ſuch manner as ſhe thought fit, it is as 
extenſive as if every manner had been expreſsly enumerated, or 
the teſtator had ſaid “ in ſtrict ſettlement, or otherwiſe.” Be- 
ſides, the word © tranſmit” in our judgment moſt naturally ap- 
plies to a ſtrict ſettlement, and, means that the remote deſcend- 
ants of the teſtator, as far as the law allows, thould take by the 
gift of the wife, and not by deſcent. 

The word. “ children” has been held to be co-extenfive with 

iſſue; and to include grand-children, and great grand-children, 
both in law and equity; as we find in Mild's caſe, 6 Co.; Bend- 
toe 393 and 1 Vemtr, 231. We think the intention of the teſta- 
tor in this caſe requires that conſtruction, and that the teſtator 
uſed the term * children,” as Cenoting the branches ſprung 
from him. The expreſſions that it was his will and intention 
« that the eſtate called Vawtorts, and the other eſtate adjoining, 
ſhould be conſidered as one eſtate,” and be © * tranſmitted entire 
to his family,” confirm our opinion. 
Ihe caſe of the Duke of Devor/bire againſt Cavendiſb ſeems 
to us to be in point: and the language there uſed by the Court 
was that whatever the perſon to whom the power was given 
might do with the eſtate if it were his own, he might do now; 
with this exception only, that the children were the objects. 

But ſuppoſing that the eſtate could not, under this power, be 


ſtrictly ſettled on the iſſue of the children, yet we are of opinion 


that M ofes Griffith cannot make a good title to the eſtate. 
There is primd facie a contradiction in the power, which firſt 


enables the wife to give to one or more of the children in ſuch 
SY proportions 
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1792. proportions as ſhe thought fit, and afterwards adding the reftric- 
— ion that the eſtate ſhould not be divided but tranſmitted whole 

Geitrrru and intire to his heirs, for if the eſtate were always to remain 

1 intire, it could not be divided into different proportions. The 

only way of making the different parts of this power conſiſtent, 
(provided the eſtate n be limited in ſtrict ſettlement) is to 
conſider the word * heirs” as applicable only to more remote 
deſcendants than the children; and to confine the wife's power 
of appointment to the children during their lives only ; in which 
caſe whatever appointments the wife might make amongſt the 
children, during their lives, the eſtate, after their deaths, would 
go intire to the right heir of the teſtator. If the teſtator dele- 
cated this power to the wife merely to ſecure the obedience of 

the children to her, this conſtruction will anſwer the end. 
In either way, we are of opinion that Me. Griffith takes only 


| an eſtate for life in N | 
«Samet e — fs 8 , . g . H. F Aſhhurft : 
, fog LEE F. Buller. 
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Itis illegal HIS was a conviction on the 22 Car. 2. c. 8. ＋ 2. U 28 
to ſell corn | | E 
3 & 23 Car. 2. c. 12. / 2. for buying corn on the 23d 


meature July 1791, at Newport in the 7/e of Wight, by a buſhel different 
rings from the Wincheffer meaſure. It appeared by the evidence ſet 
ure. forth in the conviction that the corn. was bought by the 
cuſtomary meaſure uſed in the /e of Wight, which contains a 
pint more than the Winchefter meaſure. The defendant was con- 
victed in 40s ; and 101. 15. being the value of the wheat ſold. 
By the ſtat. 22 Car, 2. c. 8. /. 2. it is enacted that © if any 
perſon ſhall ſell any fort of corn or grain, uſually fold by 
buſhel, either in open market, or any other place, by any other 
buſhel or meaſure than that which is · agreeable to the ſtandard 
marked in his Majeſty's Exchequer, commonly called the Win- 
chefler meaſure, containing eight gallons to the buſhel, he ſhall 
forfeit for every ſuch offence the ſum of 40 5.” And by the 
22 C23 Car. 2. c. 12. J 2. it is enacted that * Every perſon 
who ſhall ſell (a) or buy any corn He, in any other manner chan 


as is directed by the ſaid act (22 Car. 2. ) ſhall forfeit .and loſe, 
(a) No obje&ion was made that the —. this act. | | 


Was. not liable to both the penalties under 
2 


beſide 
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ſide the penalty of the former act appointed, all corn & bought 
or ſold contraiy to the act, or the value thereof c. 

Bearcroſt (a), againſt the conviction, after obſerving that it did 
not appear that theſe ſtatutes had ever been enforced, and that 
it was a matter of public notoriety that a cuſtomary meaſure 


was uſed in many parts of the kingdom, ſaid that however they 


might formerly have been obſerved, they were virtually repealed 
by ſeveral modern acts of parliament; 10 Geo. 3. c. 39. 29 Geo. 3. 
c. 58. and 31 Geo. 3. c. 30; which direct returns to be made 
of the average price of corn, and expreſsly mention the cuſto- 
mary as well as the Vinchgſter meaſure. The 10 Geo. 3. c. 39. 
. 1. directs juſtices to order weekly returns of the prices of corn 
to be made; and the 4th ſection enacts that © the juſtices ſhall 
cauſe a ſtandard Wincheſter meaſure buſhel of eight gallons to be 
provided and kept at each market town, from whence ſuch re- 
turn {hall be directed to be made; and ſuch return ſhall be the 
average prices of wheat Cc, by the cuſtomary meaſure of each 
reſpective market, and alſo the average prices by the ſtandard 
or Wincheſter buſhel.” By the 17 Geo. 3. c. 40. the above act is 
continued for ſeven years, and from thence to the end of the 
then next ſeſſion of parliament. The 29 Geo. 3. c. 58. J 20. 
after the appointment of inſpectors of the prices of corn, directs 
millers, factors, tc, being buyers of corn for ſale, to deliver to 
the inſpector an account in writing ſigned by them of the quan- 
tities received by them during the week, with the prices, and by 
.zwhat meaſure or weight the ſame was bought, under a penalty 
of 10 .; and by e. 24. the inſpectors are directed in their re- 
turns o compute the quantities of corn by the Vinchęſter buſhel. 
And by the 31.Geo. 3. 30. /. 83. every inſpector is required to 
make a compariſon between the Wincheſter meaſure and the 
meaſure commonly uſed in the city or town, for which he is 
appointed inſpector; and within a month after his appointment 


to affix in ſome conſpicuous place in the market or townhall a 
ſtatement in writing of ſuch compariſon, and return a copy of 


the ſame to the receiver of corn returns. The Legiſlature has 
therefore recognized and adopted the cuſtomary, as well as the 
Wincheſter, meaſure, in theſe ſeveral acts; and particularly 1 in the 


29 Geo. 3. c. 58. ; otherwiſe they would bs requiring the buyer 
to criminate himſelf by delivering an account in writing of the 
corn bought by him by an illegal meaſure. 


(a) This was argued in Hilary term laſt, 
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1792 Marryatt, contri. Notwithſtanding it has been uſual in many 
WY> parts of the country to ſell by a cuſtomary meaſure, it is illegal. 
The Kixe The caſes of Noblev. Durell (a), and Hoctin v. Cooke (b), proceeded 
1 Bk on the ground that only one meaſure was permitted to be uſed 
throughout the kingdom. The ſtatutes of Car. 2., which create 
this offence, are expreſſed in the moſt poſitive terms, and are not 
repealed by the modern acts alluded to, which were made for 
other purpoſes. All the proviſions in theſe latter acts have one 
object in view, the aſcertaining of the quantity of corn in the 
kingdom, and it's price; which could not be effected by di- 
reQing the returns to be made according to the meaſure in each 
particular place if thoſe meaſures varied, It therefore became 
neceſſary to direct the inſpectors to diſtinguiſh in their returns 
between the one meaſure and the other: but it cannot be in- 
ferred from thence that the Legiſlature meant to ſanction the 
uſe of any different meaſure from that mentioned in the ſtatutes 
of Car. 2.; but, on the contrary, the policy of abiding by 
thoſe ſtatutes is apparent even from the modern acts. The ob- 
ject of the ſtatutes of Car. 2. was to have only one meaſure 
throughout the kingdom; the object of the modern acts was 
to aſcertain the exact quantity of corn in the country. But as, 
notwithſtanding the penalties infficted by the former, per- 
ſons continued to ſell by different meaſures, che purpoſes 
of the latter acts would have been fruſtrated, if the Legiflature 
had not adapted the proviſions of them to the cuſtoms of 
the country: but ſtill the latter acts left the perſons, ſelling 
by cuſtomary meaſure, open to the penalties of the ſta- 
tutes of Car. 2. Neither is there any foundation for the argu- 
ment that by this conſtruction millers and factors are com- 
pelled to criminate themſelves, by making a return of corn 
bought by cuſtomary meaſure; becauſe they have che option 
of buying by ſtatute meaſure. 
The Court ſaid that, as this was a queſtion of very general con- 
cern, they would take time to conſider of it. 
Lord Kenyon, Ch. J. Now delivered the opinion of the 
Court.—We have hitherto delayed giving judgment i in this caſe, 
in the hopes of diſcovering that the farmers in general have 
been acting under a miſtake ; for it is a matter of notoriety that 
in different parts of the country corn is fold by different mea- 
ſures, ſome greater and others leſs than the Wincheſter meaſure, 
This queſtion depends on the ſtat. 22 Car. 2. c..8., and the 22 and 


(a, Ante 3 vol. 271. (5) Ante 314. 
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23 Car. 2. c. 12. The former impoſes a penalty of 40 f. on any perſon 
who ſhall {ell corn, or grain, uſually fold by buſhel, by any other 
buſhel or meaſure than the Winche/ter meaſure. The ſtat. 22 
£ 23 Car. 2.c. 12. recites the former act; and, in order to in- 
force it, ſubjects both the buyer and ſeller to an accumulative pe- 
nalty, the value of the corn fold. Theſe acts of parliament are 
expreſſed in the moſt poſitive terms ; and it was admitted in the 


argument that there was no ſubſequent law, which directly re- 


pealed them. But ſeveral other ſtatutes for the regulation of 
the corn trade were referred to, directing returns of the average 
price of corn to be made, and noticing in thoſe returns a cuſto- 
mary meaſure. Theſe, it was argued, obliquely, though not 
directly, repealed the ſtatutes of Charles the Second. We have 
conſidered this matter very fully, and are of opinion that the 
argument does not lead to that concluſion. We cannot get rid 
of thoſe” poſitive laws by a reference to ſubſequent ſtatutes, 
which were paſſed for another purpoſe, and which leave the 
former ones ſtill in force. 
Conviction affirmed. 


WrLsoON againſt RASTALL, 


HIS action was brought to recover penalties upon the 
bribery act, for bribing voters at the laſt election for the 
borough of Newark upon Trent to vote for one of the candidates. 
The bribery was charged to have been committed by the de- 
fendant and his agents, among whom was one V. Handley. At 
the trial before Thomſon, B. at the laſt Nottingham aſſizes W. 
Handley was called as a witnefs, who depoſed that previous to 
the diffolution of parliament in the Spring of 1790 he had re- 
cerved letters at Marl from the defendant in London, which he 
had had notice to produce with his ſubpœna: He had them not 
however to produce, but gave this account of them ; that as to 
part he had reſtored them to the defendant before his ſubpœna; 
As to the reſt he had given them to a Mrs. Elizabeth Handley at 
her defire, with a direction to deſtroy them after ſhe had read 
them. That he had fince endeavoured to procure them again 
for the like purpoſe of deſtroying them, but the had refuſed to 
give them up to him again; and he knew not whether they 
were deſtroyed or not. Two of theſe letters related to the ſub- 


ject of the election. The witneſs was then aſked the contents of 
FN _ theſe 
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theſe letters; but chat was objected to, as Mrs. Hundley might be 
called upon to produce the letters or ſay what was become of 


them; and- the objection was allowed. Mr. B. Handley, an at- 
other; was then called, who ſaid that he had the letters in 
queſtion, which he had received from Mrs. Handley; and that 
Mr. W. Handley was at that time under a proſecution for bribery, 
and he wiſhed to render him what aſſiſtance he could. That 


Mrs. I. had defired him to deſtroy the letters, but he ſtill kept 
them. That there was no action now depending againſt Mr. 


W. H. but the two years were not yet expired. The letters were 
not (that he knew of) put into his hands with Mr. W. H.s 


privity; but he had kept them with his privity and conſent. 
Mr. W. H. had indeed deſired him to deſtroy them, but he had 


not done ſo for the ſame reaſon as he had not complied with the 


like requeſt from Mrs. H., namely, that he had ſoon after the 


election ſtated that Mr. W. H. ated only under the direction of 


Mr. Raſſall in the election buſineſs. He further ſtated that he 


was not then concerned in carrying on any ſuit for V. H.; that 


he never was attorney in any action of indemnity; that he had 
been applied to by Mr. N. H. to be concerned, but had declined 
it, giving as a reaſon that he was under- ſheriff and a material wit- 
neſs in the cauſe. That he had not employed W. H. 's attorney 
for him; but that W. H. had conſulted him in his profeſſion as a 


confidential perſon ; and had applied to him both before and after he 
Had received the letters. He had defired the witneſs to conſult with 


Bis attorney, which he had done, as well as with W. H. himſelf. 
The letters were communicated to him in conſequence of the defen- 


 dant's conſulting him profeſſionally. The witneſs objected to produce 


the letters (a); and the learned judge thought he was not bound 
ſo to do. Mr. V. Handley, being then called up again and 


aſked as to the contents of thoſe letters, refuſed to anſwer the 
. queſtion as tending to criminate himſelf ; which objection was 
allowed by the judge. The plaintiff then went into other 


evidence, (amongſt which was parol evidence of thoſe very letters) 


of the as of bribery, which were ſtrongly proved, and were not 
impeached by any contradictory evidence: The jury however 


found a verdict for the defendant. And a rule nf was granted to 
ſhew cauſe why there ſhould not be a new trial on the ground 


of miſtake in the judge, in conſidering that B. Handley was 


(a) It was underſtood and argued upon at | of the letters was on the foundation of his 


the bar, and ſo aſſumed by the Court, that the character of attorney, by which he. conceived 


objection made by the witneſs to the production himſelf bound to withhold them. | 
2 bound 
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quired to be produced in evidence. But a doubt being ſtarted 
whether there was any inſtance of a new trial having been 
granted, where the verdict had paſſed for the defendant in a 
penal action, the Court deſired that point might be looked into. 

Erſkine, Dayrell, D. P. Cote, Lane, and Clarke, ſhewed cauſe 
againſt the rule. iſt. They argued againſt the Court's granting a 
new trial, on the ground of there being no inſtance of it in 
the caſe of a penal action, where the verdict was for the 
defendant. This caſe falls within the ſame rule as criminal 
caſes, namely, that the defendant ſhall not be put in jeopardy 
twice. An action for a penalty is in the nature of a criminal 
ſuit, and has always been ſo conſidered. It is not within the 
ſtatutes of jeofails. In Fervors Q. T. v. Hall (a) which was for a 
penalty under the game laws, and where the judge had refuſed 
to admit a pariſhioner to be a witneſs, yet the verdict being for 
the defendant the Court refuſed to grant a new trial; Lord Ch. 
J. Lee ſaying that he had never known any inſtance of it in the 
caſe of a penal action. The ſame was held in Fonnercau v. Ben- 
net (b) in an action on the bribery act, where the verdict was 
objected to as againſt evidence; and the Court condemned the 
caſe in 2 Keb. 226. where the contrary had been ruled. Seymour 
9. T. v. Day (c), Mattiſon Q. T. v. Allanſon (d), Smith v. Framp- 
ton (e), 5 Com. Dig. 135. tit. Pleader, (S.) new trial, R. v. Read 
AF), Rex v. Fenwick (g), R. v. Pracd (Y), and R. v. Davis (i), 
were cited to the ſame effect. The only caſe; in which it ever 
ſeems to have been done are ſuch as are alluded to in R. v. Bear 
(4), where the verdict has been obtained by fraud or practice, 
want of notice, or the like; but never in a caſe like the preſent, 
where a verdict has been given for the defendant on the me- 
Tits. 2dly, They contended that B. Handley, if not the attorney 
on record, ſtood in the ſame ſituation both to the defendant and 


M. Handley, and therefore could not be called upon to betray 
the confidence repoſed in him, by the production of the letters 
in queſtion. He deſcribed himſelf as the confidential profeſſional 
adviſer of W.-Handley ; and that it was with a view to the pro- 
tection of his client that he had poſſeſſed himſelf of the letters; 
for as W. Handley would have been liable for any bribery com- 


(a) 1 Will. 17. | (F) 1 Lev. g. 
(3) 3 Will. 59. 1 Sid. 153. 

(c) 2 Stra. 899. th, . (% 4 Ber. 2257. 

(4) 2 Stra. 1238. (:) 1 Show. 336. 
le) 1 Ld. Raym. 62. 2 Salk, 644. S. C. () 2 Saik. 646. and 2 Md. Caf. 207. 
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mitted by him, as the agent of the defendant, his intereſt was 
directly involved in the production of thoſe letters which were 
called for in order to prove ſuch agency and fix W. Handley's 
acts upon the defendant. This privilege exiſts even where the 
witneſs called is not the attorney on the record: In one of Pe- 
trie's cauſes for bribery, tried a few years ago at Saliſbury, Rey- 


molds who had been Petrie's attorney, though not ſo at the time 


of the trial, was called to prove ſomething that he had learned 
in a confidential converſation with Petrie, but Mr. J. Buller would 
not ſuffer him to give the evidence, and ſtrongly reproached 
him for his anxiety to reveal the ſecrets of his former client. 
In another point of view tao, B. Handley was bound in conſcience 


not to produce the letters, for at the time of their delivery he 


had undertaken to deſtroy them; and as he could not keep them 
without a breach of confidence, he ought not to be compelle4 
to protluce them; but the letters ought to be conſidered as de- 
ſtroyed. In Madam d Barre's cafe, where trover was lately 
brought to recover her jewels from perſons who had ſtolen them 
in France, and brought them over here. Lord Kenyon would not 
permit the perſon who had aQed as interpreter between the de- 


fendants and their attorney to be examined as to the converfation 


which was held between them. At any rate it will be nugatory te 
grant a new trial for the ſake of having thoſe letters produced, 
becauſe they may be deſtroyed in the mean time. 

Lord KENYoN, Ch. J. In Madam du Barre's caſe I confidered 
the interpreter as ſtanding in the ſame ſituation as the attorney 
himſelf; and I ſaid at the trial“ that he was the organ of the 
attorney.” ; | 

Mingay, Garrow, and Brough, contra, As to the iſt point, ſaid 
that there was a diſtinction between this and the caſes cited, for 
all thoſe where a new trial had been refuſed were either cri- 
minal caſes, though ſhort of life, ſuch as perjury, or caſes 
of actions on penal ſtatutes, where the jury had decided, how- 
ever wrong, upon the whole merits. But firſt, this was not 
a criminal caſe ; penal actions having been expreſsly decided in 
Atcheſon v. Everett (a) to be civil caſes; and 2dly, here the 
error was in the judge, who had ſhut out legal evidence from 
the jury, and thereby deprived them of the opportunity of ex- 
erciſing their judgment upon the whole caſe ; though certainly 
even upon this evidence the verdit ought to have been the 
other way. The only caſe which ſeems to militate againſt this 


(a) Cup. 382. 


diſtinction 
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diſtinction is that of Jervait v. Hall (a); but that is a very 
ſhort note; and it is very well known that the Court do not 
lean in favor of actions on the game laws. But in Robinſon 
2. T. v. Lequeſne (6) which was upon an information on 
ſeizing certain goods for a fraudulent exportation, and 
verdict for defendant, though the new trial was refuſed 
on application, yet (the reporter ſays) it ſeems to be ad- 
mitted, that in a caſe of this nature a new trial might be 
granted if the fact would have admitted of it; and that the 
plaintiffs* counſel were prepared with precedents, if they had 
been called upon to that purpoſe. So an information in nature 
of a quo warranto was conſidered by the Court in Rex v. Francis 
(e) as a civil proceeding ; and a new trial was there granted. 
Again, in King v. Pippett (d), which was a ſimilar action to the 
preſent, the Court ſet aſide the non-ſuit, being of opinion that 
the judge was miſtaken ; and upon the ſame principle they 
ought to grant a new trial in this caſe, where by means of his 
erroneous rejection of a witneſs the whole matter was not laid 
before the jury. On the 2d ground ; there is no doubt but that 
the witneſs B. Handley would have produced the letters if he had 
not. been prevented by the opinion of the learned judge, who de- 
cided on the ground of B. Handley's being attorney to W. Hand- 
ley, and that he could not betray the confidence repoſed in him. 
But in the firſt place W. Handley himſelf expreſsly declared that 
he was not his attorney, and it is plain that he did not get poſ- 
ſeſſion of the letters in that character. Beſides the defendant 
had one attorney ; and if the privilege could be extended to 
more than one, it would be attended with great miſchief in caſes 
like the preſent; for then all election agents would have their 
mouths ſhut. 

Lord Kenyon, Ch. J. Though this motion for a new trial 
1s an application to the difcretion of the Court, it muſt be re- 
membered that the difcretion to be exerciſed on ſach an oc- 
caſion is not a wild but a ſound diſcretion, and to be confined 
within thoſe limits within which an honeſt man, competent to 
diſcharge the duties of his office, ought to confine himſelf. 
And that diſcretion will be beſt exerciſed by not deviating 
from the rules laid down by our predeceſſors ; for the practice of 
the Court forms the law of the Court. It has been ſaid however 


(a) 1 WI. 17. | (c) Ante, 2 vol, 484. 
(6) Bunb, 253. (4) Ante, 1 vol. 235. 
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chat if we grant a new trial ai in this caſe, we ſhall innovate on 
the practice of thoſe who have gone before us: but that was 


more eaſily aſſerted than proved; for there is not a ſingle inſtance 
where a new trial has been refuſed in a caſe where the verdict 
has proceeded on the miſtake of the judge. Where indeed the 
jury have formed an opinion upon the whole caſe, no new trial 
in a penal action has been granted, though the jury have drawn 
a wrong concluſion : ſo too, in ordinary, where the damages are 
ſmall, and the queſtion too inconſiderable to be re-tried, the 
Court has frequently refuſed to ſend the caſe back to another 


jury. But wherever a miſtake of the judge has crept in, and 


ſwayed the opinion of the jury, I do not recollect a ſingle caſe 
in which the Court has ever refuſed to grant a new trial. All 
the caſes of indictments I lay out of the caſe, becauſe they are 
criminal caſes, and are exceptions to the general rule. But I 


conſider this as a civil action. Then what are the facts 


here? The evidence of B. Handley was rejected on account of 


a confidence ſuppoſed to have been repoſed in him by the de- 


fendant; for the witneſs ſaid the letters were delivered to him 
in conſequence of the defendant's conſulting him profeſſionally. 


Therefore he was not permitted to give evidence, becauſe it was 


thought that the privilege of his client prevented him. But 


in order to ſee whether or not he were privileged, it is neceſſary 


to enquire whether he was in the ſituation which he aſſumed to 


himſelf. Was B. Handley in a ſituation over whoſe conduct his 
client had an intereſt? It expreſsly appears from his own evi- 
dence that he was not, nor could be employed as an attorney. 


And I have always underſtood that the privilege of a client only 
extends to the caſe of the attorney for him; though whether or 
not it ought to be extended farther I am happy to think may 
be enquired into in this cauſe; for it is a matter of ſatisfaction 
to us that every ſtep which we take may be reviewed in ano- 
ther court, if the defendant chooſe to tend a bill of exceptions ; 
and therefore our opinion will not conclude the defendant. 
But in order to ſhew that the privilege extends beyond the caſe 
of an attorney and client, a hard caſe has been preſled upon our 
feelings, -of confidence repoſed .in .a friend. Burt if a friend 
anne 5 reveal what was imparted to him in confidence, what 
is to become of many caſes, even affecting life; e. g. Doctor 
Ratcliff*s caſe (a). And if the privilege now A extended 
to all caſes and perſons, Lord IV. Ruſſell died by the hands of 


(4) 9 St. Tr. 582. 
4 an 
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an aſſaſſin, and not by the hands of the law; for his friend 1792. 
Lord Howard (a) was permitted to give evidence of confidential! — 
converſations between them: all good men indeed thought that WrrisoN 
he: ſhould have gone almoſt all lengths rather than have be- 7 
trayed that confidence; but ſtill if the privilege had extended 
to ſuch a caſe, it was the buſineſs of the Court to interfere and 
prevent the evidence being given. I therefore think that this 
privilege is only allowed in the caſe of attorney and client. And 
it appears to me that B. Handley was not permitted to produce 
theſe letters on a ſuppoſition that rhe privilege of his client pre- 
vented him. But one ground, which has been urged againſt 
our granting a new trial on account of the non- production of 
theſe letters, 1s, that before the next trial they may be burned: 
but in The Attorney Generul v. Le Merchant it was determined 
that parol evidence might be given of letters, which were not 
produced; and that too was the caſe of a penal action. 

BuLLER, J. This doctrine. of privilege was fully diſcuſſed 
in a caſe before Lord Hardwicle. The privilege is confined to 
the caſes of Counſel, Solicitor, and Attorney; but in order to raiſe 
the privilege, it muſt be proved that the information, which the 
adverſe party wiſhes to learn, was communicated to the witneſs 
in one of thoſe characters; for if he be employed merely as a 
te ward, he may be examined. It is indeed hard in many caſes 
to compel a friend to diſcloſe a confidential converſation; and I 
ſhould be glad if by law ſuch evidence could be excluded. It 
is a ſubject of juſt indignation where perſons are anxious to re- 
veal what has been communicated to them in a confidential man- 
ner; and in the caſe mentioned, where Reynoldt who had for- 
merly been the attorney of Mr. Petrie, but who was diſmiſſed 
before the trial of the cauſe, wiſhed to give evidence of what he 
knew relative to the ſubject while he was concerned as the attorney, 
I ſtrongly animadverted on his conduct and would not ſuffer him 
to be examined: he had acquired his information during the 
time that he acted as attorney ; and I thought that the privilege 
of not being examined to ſuch points was the privilege of the 
party (5) and not of the attorney; and that that privilege never 
ceaſed at any period of time. In ſuch a caſe it is not ſuthcient 
to ſay that the cauſe is at an end; the inouth of ſuch a perſan 
as ſhut for ever. I take the diſtinction to be now well ſettled, 
that the privilege extends to thoſe three enumerated caſes at all 


(a) 3 St. Tr. 74g. () Vid. Lindſey v. Talbet, Bulk: N. P. 284. 
Vol. IV. 91 times 
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times, but that it is confined to theſe caſes only. There are caſe, 
to which it is much to be lamented that the law of privilege is 
not extended; thoſe in which medical perſons: are obliged to 
. diſcloſe the information which they acquire by attending in 
their profeſſional characters. This point was very much con- 
fidered in The Ducheſs of King ſton's caſe (a), where Sir C. Hawk- 
tus, who had attended the Ducheſs as a medical perſon, made 
the objection himſelf, but was over-ruled, and compelled to give 
evidence againſt the priſoner. The queſtion therefore here is, 
whether B. Handley were privileged with reſpect to any perſon. 
As to M. Handley, he certainly was not; for he ſaid that the 
witneſs neither was, or could be, his attorney ; becauſe he was 
at that time acting as under-ſheriff. Neither was he privileged 
as to this defendant for the ſame reaſon ; and though it was 
ſaid that the defendant (by V. Handley) conſulted him in his 
profeſſion as a confidential perſon, the meaning of that was 
that as B. Handley was more converſant with buſineſs of this 
kind than thoſe who were not of his profeſſion, W. Handley con- 
ſalted him, but did not employ him as an attorney, But 
it was contended, on the part of the plaintiff, that ſuppoſing 
the witneſs were privileged in any action in which V. Handley 
was a party, the privilege did not extend to this action againſt 
Raſtall. But to that I cannot accede ; for if he were privileged, 
ſo as not to be examined to particular points in any action againſt 
W. Handley, he could not prove the ſame facts in an action againſt 
any other perſon, For the nature of this kind of privilege is 
that the attorney ſhall not be permitted to diſcloſe in any action 
that which has been confidentially communicated to him as an 
attorney. However as B. Handley was neither the attorney of 
MW. Handley or of the defendant, I am of opinion that he was im- 
properly prevented from producing the letters in queſtion. Then 
as to the other ground: I know of no caſe, except that of Jervois 
2. T. v. Hall, 1 Wilſ. 17., in which the Court has ever refufed 
to grant a new trial, which was moved for on account of the 
miſ- direction or miſtake of the judge. And the note of that caſe 
in 1 i. is much too looſe to be rehed on. It is not ſtated 
whether or not the Court even granted a rule to ſhew cauſe ; 
at all events the queſtion was not agitated whether the witneſs, 
who was rejected at the trial, might or might not be examined. 1 
«think chat the witneſs there was properly rejected, becauſe he was 


(4) 11 Sr. Tr..243. See alſo che examination of Lord Barrington, page 246, 7. 
| | inter- 
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Intereſted (a). But if the Court proceeded on the ground, that 
the witneſs was a competent witneſs, and yet refuſed to grant 
a new trial, I think the caſe itſelf is not law. The caſe cited 
from 2 Str. 1238. by the defendant's counſel proves the reverſe 
of that for which it was adduced; for there the Court refuſed 
to grant a new trial, © there being no proof of any miſbehaviour 
in the defendant, or tampering with the jury.” Now if on 
the exiſtence of either of thoſe grounds the Court would have 
granted a new trial, why ſhould it not be granted where the 
judge falls into a miſtake ; becauſe under ſuch circumſtances the 
cauſe was not fully d the jury? 
GROSE, J. This cafe has been ſo fully gone into by my 
brothers that it is unneceſſary for me to ſay more than that I 


agree with them. 
Rule abſolute. 


is given to the poor of the pariſh ; unleſs 
the penalty exceed 20/. 


(a) But now by the Stat. 27 Geo. 3. c. 29. 
a pariſhioner may be examined to prove an 
offence within the pariſh, though the penalty 


GooD1ss0N again NUNN. 


HIS was an action of debt to recover 211. on certain 

articles of agreement, the ſubſtance of which was ſtated 
in the declaration. The defendant craved oyer of the agreement; 
by which the plaintiff agreed that he would on or before the 
2d of September then next © by ſuch conveyances, ſurrenders, 
aſſurances, ways, and means in the law, ſhall reaſonably deviſe 
adviſe or require (a), well and ſufficiently grant fell and releaſe 
aſſign and ſurrender or otherwiſe convey to the defendant all 
that copyhold tenement lying c.“; In conſideration whereof 
the defendant covenanted to pay to the plaintiff the ſum of 2107. 
on or before the 2d day of September next enſuing ; on failure of 
complying with the before mentioned agreement the defendant 
was to pay to the plaintiff the ſum of 21 /.; and if the plaintiff 
did not deliver the eſtate according to the before mentioned 
agreement, then he was to pay to the defendant the ſum of 21 /. 
It was further agreed between the parties that the plaintiff ſhould 
take up the copyhold as follows (that is to ſay) “ that the plaintiff 
ſhould take it up either for the defendant or his wife, as they 
ſhould agree at the time; that the plaintiff ſhould take it up 
for himſelf; that each party ſhould pay ſhare and ſhare alike 


(a) Theagreement was drawn in this inaccurate manner. 
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a condition precedent ; but they are diſtinct and mutual cove- 
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towards the expences attending the taking it up.” The defen- 
dant then pleaded, iſt. Non eff faftum ; _ 2dly, That the plaintiff 


did not on or before the ad day of September next, &c. by ſuch 
conveyances, aiſurances, ſurrenders, ways and means in the law 


reaſonably deviſed, adviſed and required, well and ſufficiently 


grant, ſell, and releaſe, aſſign and ſurrender, or otherwiſe convey to 
the defendant the laid premiſſes in the ſaid articles of agreement 
mentioned, &c, zdly, That the plaintiff did not on or before 
the 2d day of September Ic. or at any time fince well and ſuf- 
ficiently grant, ſell, and releaſe, aſſign and ſurrender, or other- 
wiſe convey, to the defendant, the ſaid premiſes, Nc. Athly, 
That the plaintiff at the time of the making of the articles, 


Dc. had nothing in the ſaid premiſſes, Ec, whereby he could 
Le enabled to grant, Cc, to the defendant the ſaid premiſſes 


Oc. 
To the three laſt pleas the plaintiff demurred generally. 

Mood, in ſupport of the demurrer. The two firſt ſpecial pleas 
are drawn on a ſuppoſition that the conveyance by the plaintiff to 
the defendant 1s a condition precedent, and that the defendant 
is not liable on his covenant till the plaintiff has performed the 


covenant on his part. But, on the true conſtruction of theſe 


articles, this was not a condition precedent on the. plaintiff's 
part, but the covenants were mutual and independant; a 
breach of either of which gives the other party a right of 
action. If it bad been agreed © that the defendant would 
on a particular day pay the money upon the plaintiff's con- 
veying,” that would have made the conveyance a condition 
precedent to the payment of the money. But here the partics 
have relied on the mutual covenants which each entered into 
with the other. Thoſe covenants are general, not depend- 
ing upon each other, The firſt is that the plaintiff ſhall con- 
vey Vc., expreſſed in the moſt general terms; in conſideration * 
obercof (that is, in conſideration of the plaintiff's covenant) the 
defendant covenanted to pay, Vc, in terms equally general. 
In 1 Rol. Abr. 415. Pl. 8.“ If by articles of agreement between B. 
and C., by which B. covenants, for the conſideration afterwards 
to be expreſſed, to convey certain lands to C. in fee; and after C. 
covenants on his part, for the cunſideration aforeſaid, to pay B. 160L 
in this caſe although B. does not aſſure the land to C., ſtill C. 
is bound to pay the money; for the aſſurance of the land is not 
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nants.” 80 in Pordage v. Cole (a), the plaintiff declared on a 
ſpecialty, by which it was agreed that the defendant ſhould 
give the plaintiff 775 J. for all his lands c.; that the defendant 
had given the plaintiff 55. as earneſt; and that it was alſo agreed 
that the defendant ſhould pay the plaintiff the reſidue of the 
7754. at a certain time; and the breach was the non-payment 
of that reſidue: to this the defendant demurred, and objected 
that the plaintiff had not averred a conveyunce on his part, or 
a tender of one; and there too the word © pro” was uſed; which, 
it was ſaid in Co. Lit. 204. a, makes a condition in matters 
executory: but it was held that the action was well brought; 
and that, if the plaintiff did not convey, the defendant had his 
remedy againſt him on the covenant. Again in Blackwell v. 
Naſh (6b) the plaintiff declared that he covenanted to transfer to 
the defendant at a certain time ſo much ſtock, and that the de- 
fendant, in conſideration of the premiſſes, covenanted to accept and 
pay for it; he then averred that he was ready and offered to 
transfer to the defendant, who refuſed to accept or pay c.: on 
demurrer it was objected that for it made a condition precedent, 


and that the plaintiff ſhould have ſhewn an actual transfer of 


the ſtock: to which it was anſwered that they were mutual 
- covenants, and that the plaintiff need not ihew a performance on 
his part; and it was held that in conſideration of the premifſes was 
in conſideration of the covenant to transfer, and not of an 
actual transferring, for which the defendant had his remedy.” 
[In anſwer to a queſtion from the Court, whether this caſe 
could be diſtinguiſhed from the late caſes of King /ton v. Pref- 
ton (c), Jones v. Barclay (d), and Lord Alaborough v. Lord New- 
haven (e), where the rule was eſtabliſhed, that when two acts 
.are to be done at the ſame time, neither party can maintain an 
adion, without ſhewing performance, or an offer to perform, 
on his part; which rule applied to all caſes of ſale; he ſaid, ] 
This caſe may be diſtinguiſhed from thoſe ; becauſe here the 
conveyance was to be ſuch as the defendant ſhould require: the 
words are © by ſuch conveyances &c, {hall reaſonably deviſe, 
adviſe, or require; which evidently mean ſuch as the defendant 
ſhould wiſh. The firſt act was therefore, to be done by the 
vendee, who ſhould have directed what conveyance he wiſhed 
to have. And by another part of the agreement the plaintiff 


was to take up the copyhold either for the defendant or his wife, 


(a) 1 Saund. 319. (a) 16. 684. 
(5) 1 Srr.535. | (e) Mich. 21 Geo. 3. B. R. 
(e) Dougl. 688. . 3d edit. 
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as they ſhould agree: then they ſhould firſt have elected to 
whom it {ſhould be made. Now if the firſt act were to be done 
by the defendant, this caſe differs from thoſe alluded to. 

Lord KENYON, Ch. J. This caſe is extremely clear, whether 
conſidered on principles of ſtrict law, or of common julitice. 
The plaintiff engaged to ſell an eſtate to the defendant, in con- 
ſideration of which the defendant undertook to pay 2101; 


and, if he did not carry the contract into execution, he was to 
pay 211. And now not having conveyed his eſtate, or offered 


to do ſo, or taken any one ſtep towards it, the plaintiff has brought 


this action for the penalty. Suppoſe the purchaſe-money of an 


eſtate was 40, ooo J. it would be abſurd to ſay that the purchaſer 


might enforce a conveyance without payment, and compel the 
ſeller to have recourſe to him, who perhaps might be an in- 
ſolvent perſon. The old caſes, cited by the plaintiff's counſel, 
have been accurately ſtated ; but the determinations in them 


outrage common ſenſe. I admit the principle on which they 


profeſs to go: but I think that the judges miſapplied that prin- 
ciple. It is admitted in them all that where they are dependant 
covenants, no action will lie by one party unleſs he have per- 
formed, or offered to periorm, his covenant. Then the queſtion 
18 whether theſe are, or are not, dependant covenants? I think 
they are; the one is to depend on the other; when the one party 
conveyed his eſtate he was to receive the purchaſe money ; and 
when the other parted with lus money he was to have the eſtate. 
They were reciprocal adts to be performed by each other 
at the ſame time. It ſeems from the caſe in Strange that the 
judges were ſurpriſed at the old deciſions; and in order to get 
rid of the difficulty, they ſaid that a tender and refuſal would 
amount to a performance: it is true they went farther and ſaid 
that © in conſideration of the premiſes” meant only in conſide- 


ration of the covenant to transfer, and not in confideration of 


the actual transferring of the ſtock : but to the latter part of 
that judgment I cannot accede. It is our duty, when we ſee 
that principles of law have been miſapplied in any caſe, to over- 
rule it. The principle is admitted in all the caſes alluded to 


- that, if they be dependant covenants, performance or the offer 


to perform muſt be pleaded on the one part, in order to found 
the action againſt the other. The miſtake has been in the miſ- 
application of that principle in the caſes cited. And I am glad 
to find that the old caſes have been over-ruled ; and that we are 

3 now 
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now warranted by precedent as well as by principle to ſay that 
this action cannot be maintained. 

BULLER, J. The agreement was that the plaintiff ſhould ſell 
his eſtate, and that the defendant ſhould buy it. In the nature 
of the thing therefore the two acts are to be done together. In 
Kingſton v. Preſton (a) Lord Mansfield ſaid © I he conſtruction 
contended for 1s, that in ſpite of his teeth the defendant ſhall be 
obliged to give perſonal credit to the plaintiff; whereas the 
eſſence of the agreement was, that neither ſhould truſt the other 
perſonally.” The next caſe was Jones v. Barclay (b); there the 
plaintiff, who was the ſeller, ſtated that he had offered to 
aſſign and to execute and deliver a general releaſe, and had 
tendered a draft of an aſſignment and releaſe, and offered to 
execute and deliver ſuch aſſignment, but that the defendant had 
abſolutely diſcharged him from executing the ſame, or any 
aſſignment and releaſe whatſoever. The effect of that was to 
put an end to the contract ; and therefore it was held that the 
plaintiff was intitled to damages; Lord Mansfeld ſaying “ that 
the plaintiff had done every thing in his power to perform the 
agreement, and that the defendant only had been guilty of the 
neglect.“ Then followed the caſe of Lord Aldborough v. Lord 
Newhaven, in which it was ſaid that the plaintiff muſt ſhew 
either that he had aſſigned the houſe, or that he had tendered 
an aſſignment, before he could inſiſt on payment, becauſe both 
acts were to be done at the ſame time. And in truth if there 
had been no caſe in oppoſition to the ancient ones, I ſhould not 
have been afraid of making a precedent, the principle on which 
our deciſion is founded being univerſally admitted in all the caſes. 
A diſtinction however has been made between this caſe and 
thoſe of King flon v. Preflon c, by ſaying that the defendant 
was to do the firſt act here, namely, to elect to whom the 
eſtate ſhould be conveyed, whether to him or his wife: but 
there is no foundation for this diſtinction; for the firſt act was 
to be done by the plaintiff; the words are © the ſaid R. Goodiſſon 
mall take it up for himſelf :” he was firſt to be Ne before 
he could ſurrender to the defendant. 

Gross, J. In a caſe in Hobart (c) there is a good deal of 
comment on the word © pro”, ſhewing in what caſes it operates 
a8 a condition precedent, and where it does not. But notwith- 
ſtanding ſome of the old authorities, the Courts of later times 


| have conſidered whether in reality the firſt act is not to be per- 


(a) "Dougl, 688. 3d edition. (3) Dorg). 684. zu edition, (e) Vd Hob. 41. 
| | formed 
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formed by the ſeller, or at leaſt whether they are not concurrent 
acts. There is ſo much good ſenſe in the later deciſions, that it 


is too much to ſay that they are not law. There - being ſeveral 
- precedents in ſupport of our decibon, and thoſe being founded 


in good ſenſe and juſtice, I think we ought to take advantage 


of them. 


Judgment for the defendant. 


Gibbs, who was to have argued for the defendant, mentioned 
the caſe of the Duke of St. Alban's v. Shore, H. Bl. Rep. 270; 


aud Boone v. Eyre, there cited. 


GILCHRIST againſt BRo n. 


* SUM PSIT for goods ſold; work and labour Sc. Plea, 
that the defendant, who is — by the name of Brown, 


at the time of the promiſes, was, and yet is covert of, and mar- 
ried to, one J. Timmiſs, who is now living. Replication, that 


the defendant before the making of the ſaid promiſes, and 
whilſt ſhe was married to Timmiſs, committed the crime of 
adultery ; that afterwards and before the making of the promiſes 
c. Timmiſs was ſeparated from bed, board, and co-habitation 
with the defendant; that the defendant hath ever ſince lived, 
and {till doth live, ſeparate and apart from Timmi/5, in adultery ; 
and that whilſt ſhe ſo lived ſeparate ſhe made the promiſes on 
her own ſeparate credit and account, in manner of a feme- ſole, 
and not on the credit or account of her huſband. To this 
there was a ſpecial demurrer, aſſigning for cauſe that the 
plaintiff in his replication endeavoured to put in iſſue matter 
wholly immaterial and inconcluſive ; that the plaintiff alleged 
that the defendant. was ſeparated from her huſband c, and in- 
troductd matter foreign to the plea, immaterial to the queſtion, 
and matter on which the defendant could not take iſſue, c. 

When this caſe was called on | | 

The Court aſked Baldwin, who was to have ſupported the re- 
plication, whether there was any determination to warrant it; 
and, on his anſwering that there was no caſe preciſely ſimilar to 
the preſent, they ſaid that this replication could not be ſupported, 


for that it was deſtitute of the principle upon which all the late 


deciſions (a) have proceeded, in which it has been held that a 


(a) Vide Corbett v. Poelnitz, ante 1 vol. | Caf. 377; H. Bl. Rep. 334. S. C.; and the 
5. 3 and Compton v. Collinſon, 2 Bro. Ch. caſes there cited. 
; feme 
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maintenance, And therefore they gave 
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— 


HumMPaGE again R OWLEY, 


HJS was an iſſue directed by the Court of Chancery, 
| which the defendant was deſirous of trying, but which 
(it was ſuggeſted) the plaintiff wiſhed to delay. And on that 
ground | 

Gibbs moved that the defendant might be at liberty to carry 
the record down to trial at the next aſſizes, obſerving that by 
the common law the defendant could not carry it down by 


proviſo. 
The Court thought the application reaſonable, and granted the 


rule abſolute in the firſt inſtance ; ſaying that the plaintiff would 
not be damnified by it, for that if he choſe to take the record 
down himſelf, the coſts of this application muſt be paid by the 


defendant. 
Rule abſolute. 


The KING again/} ]. Jerr=nIEs. 


HE AR appealed to the Glouceſter ſeſſions againſt 
1 the following - conviction, which was there athrmed ; 
County of Glouceſter, to wit, Be it remembered, That on he 


21ſt day of September 1791, at Dodington in the county of Glou- 


cefter, E. Hathway came before me Sir W. Codrington Bart. one 
of his majeſty's juſtices of the peace for the ſaid county, reſiding 
near the place where the offence was committed, and informed 
me that James TFfferies of Vc, on the 19th of this inſtant Sep- 
tember in the pariſh of Son aforeſaid, did uſe a certain dog 
called a greyhound for the taking or deſtruction of game, and 
did thereby and therewith take kill and deſtroy a hare; and 
did alſo thereby and therewith on the ſame 19th day of September, 
at Sion aforeſaid, endeavour to take kill and deſtroy one other 
hare, without having the certificate required by law for that 
purpoſe ; whereupon thę ſaid James Fefferies, after being duly 
ſummoned to anſwer the ſaid charge appeared before me, and 
having heard the charge contained in the ſaid information, de- 
clared he was not guilty of the ſaid offence : but the ſame being 


You, IV. 91. fully 
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fully proved upon the oaths of V/. Ray and F. Thompfon, _ 


credible witneſſes, and it manifeſtly appearing to me that the 
ſaid Fames Fefferies is guilty of the ſaid offence charged upon 
him in the ſaid information, I do therefore hereby convit him 
of the offence aforeſaid ; and do declare and adjudge that he the 
ſaid James Jefferies hath forfeited the ſum of 20 /. of lawful 


money c, for the offence aforeſaid; according to the form of 


the ſtatute in that caſe made and provided ; given under my 
hand and ſeal c.“ 

Palmer objected that this conviction was neither good as a 
conviction at common law, becauſe the evidence was not ſet 
forth, nor under the ſtatute 31 Geo. 3. c. 21. / 4, which gives 
a ſummary form, different from the preſent. But this is drawn 


according to the form preſcribed by the 25 Geo. 3. c. 50., which 


is expreſsly repealed by the 31 Geo. 3. c. 21. 
Burrough, contra, 2 that the conviction might be ſup- 


ported under the 31 Geo. 3. c. 21. . 4., which enacts that all 


convictions upon any 16 b againſt that act or the 25 Geo. 3. 
ſhall be made out © in the form, or to the effet, following c, 


and then gives the form. Now this conviction is according to 


the effect of that form preſcribed ; for it ſtates every thing re- 
quired by that form; and the only objection to it (if any) is 
that the magiſtrate has ſtated more. than he need have done, 
namely, the information, the ſummons, the defendant's ap- 
-pearance, and the names of the witneſſes. But it was unneceſ- 
ſary to ſtate this; and in R. v. S. Hall (a) it was held that ſur- 
-pluſage in a conviction would not vitiate it. 

Palmer in reply. It is abſurd to ſay that, after the Legiſlature 


have repealed one form and adopted another, the former ſhould 


{till be ſupported. The Legiflature in repealing one and pre- 
ſcribing another form muſt have conſidered that there was ſome 
difference between them; and there is this manifeſt difference; 
the term © duly convicted” is ſubſtituted in the laſt form in lieu 
of every other requiſite. But here the juſtice has not ſtated 
that the defendant was © duly convicted” in general terms; 
he has choſen to ſtate his reaſons for convicting the defendant, 
and thoſe reaſons will not warrant the concluſion which he has 
drawn, becauſe there is no evidence to ſupport it. 

Lord KENTON, Ch. J. There is no doubt but that this is 
a faulty conviction at common law, for the reaſon given. If 
any particular form had been preſcribed, as indifpenſibly ne- 


(2) Ante 1 vol. 320. 
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ceſary, it muſt have been ſtrictly complied with. But this act 
of parliament has enabled the magiſtrate to draw up the con- 
viction “ in the form, or to the effect, following.” And it appears 
by the form, which is immediately ſubjoined, that neither the 
caſe or the evidence need be ſtated. The queſtion therefore is 
whether the conviction, now returned to us, be not to the effect 


ſtated in the at? I think that it is; for it contains every chi ag 


that is important in the form given, and ſomething more. It 
ſtates the information, the ſummons, the defendant's appearance, 
the examination of witneſſes, but not the evidence itſelf: but 
the act ſays that the conviction need not contain the evidence. 
The want of the very thing, which the ſtatute ſays need not be 


done, conſtitutes the objection. I think that the magiſtrate 


Has done every thing that was required; and he has ſtated 

ſomething more in the conviction: but that will not vitiate it. 
BOLLER, J. The words are “J hereby convict him c;“ 

which muſt be taken to mean * duly convicted.” This con- 


act. 


Grose J. The words of the convicting part go farther ; ; 
* hereby convict him of the offence aforeſaid; and declare 
and adjudge that he hath forfeited &c. ” This can only be a 
due conviction.” 


Dauncey, who was alſo againſt the conviction, afterwards ſug- 


geſted that there was another objection, in not ſtating the offence. 


That in the form given by the act a blank was left, in which 
the offence was to be deſcribed ; but that here the juſtice had 


only ſtated the * offence Sat ” and that there was no 
offence before mentioned in the convicting part. But 

Per Curiam. The offence aforeſaid” refers to that mentioned 
in che information, where it is particularly ſet forth. 


Conviction affirmed. 


7 The King again// The n of Drirchix HAM. 


WO juſtices . Hannah Cook n Baddi agham in 
Suffolk to Ditchingham in Norfolk ; and the feſſions con- 
firmed the order of juſtices, and ſtated this caſe. 

H. Cook was born in Baddingham, where ſhe lived with her 
father and mother, who belonged to that pariſh, till ſhe was 
ſeven, or eight, years old; when ſhe was placed out by the by: 

ri 
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#iſh officers of Baddingbam at a general pariſh meeting to R. 
Fiſher a farmer in Baddingham, under the following agreement, 
which was written on a leaf of the pariſh book, together with 
ſeveral other agreements of the ſame ſort, namely, * Auguft 7th, 
1774;—At a general pariſh meeting, held at the pariſh of Bad. 
dingham this day, it is agreed that R. F. i/her ſhall take H. Cook 
and maintain her after the manner of an apprentice, with waſh- 
ing, lodging, clothing ©, from this day until Michaelmas 1780; 
R. Fi ther | to have 20 J. with her, and at the expiration of the 
ſaid time to double clothe her; witneſs my hand, R. Fiſber.“ — 
This agreement was not 1 In purſuance of that agree- 
ment the pauper went to live with Fiſber at Baddingham, and 
ſerved him one year. Viſber then took a farm at Duchingham, 
to which he removed, and carried the pauper with him ; where 
the pauper lived one year and an half, during which time he 
Found her neceſſary clothing, lodging, waſhing c. At the ex- 
piration of ,the year and an half the father (at Fiſher's deſire,) 
took the pauper home with him to Baddingham; where ſhe con- 
tinued till this removal; and ſhe has done no ſubſequent act to 
gain a ſettlement. Fi/her never paid the pauper any money as 
wages, but upon her quitring his ſervice gave her a double ſuit 


.of clothes according to his agreement. 


Alderſon was to have AY in ſupport of the order of 
ſeſſions; and 

Hay, contra. But 

The Court thought the point too clear to be diſcuſſed. They 
ſaid that though a modern act of parliament (a) had diſpenſed 
with the neceſſity of having the deed of apprenticeſhip indented, 
it was ſtill neceſſary that the binding ſhould be by deed (5). 
And that the ſervice as an apprentice could not be converted 


into a ſervice as an hired ſervant. 
Order of ſeſſions qualtied (c). 


(a) 31 Gee. 2. 6. "I an apprentice by any deed, writing, or con- 


(45) By 3 . c. 11. /..8. If any perſon 


ſhall be bound an apprentice by indenture, 


.and inhabit in any -town or pariſh, ſuch 


binding and inhabitation ſhall be adjudged 


a good ſettlement.” , By 31 Geo. 2. <. 
21. J. 1. No perſon who ſhall. be bound 


tract, not indented, being firft legally Ramped, 
ſhall be liable to be removed Sc.“ > 
(e) See R. v. Stratton, Burr. 8. C. 272 ; 
R. v. Mawnan; ib. 290; R. v. All Saints 
in Hereford, ib. 656 ; and R. v. * 


16. 839. 


IN THE THIRTY-SECOND YEAR OF GEORGE III. 


The KING againſt S. WRHITE and Others. 


$4 UE L bite, therchant, Ann White, widow, Jobn Lander, 
elq. Thomas -Langharne, eſq. William Corben, Robert Daw, 
and William Stanſmore, inhabitants in the pariſh of St. James, in 
the town and county of Poole, appealed againſt a rate or aſſeſſ- 
ment made for the relief of the poor of that pariſh, dated the 
roth day of December 1791, alleging that neither they or either 
of them had any property liable to be rated ic. It appeared 
on the fate that it was a rate of 1 4. in the pound on all lands, 
and 3 d. for every 100/. of perſonalty. It was proved that it was 
uſual in that pariſh to rate the inhabitants towards the relief of 
the poor for their perſonal property within the pariſh, in the 
following proportion, viz. on a calculation that every 100 l. 
of which any inhabitant was poſſeſſed did or might produce in- 
tereſt to the amount of 3 J. per annum, ſuch intereſt of 3. per cent. 
per annum being conſidered as a teſt of the ability of ſuch perſon; 
and ſuch perſon is charged in the ſum of 1 4. for each pound of 
ſuch ſuppoſed intereſt. That it was uſual alſo within the pariſh 


to rate all officers in the army, navy, cuſtoms, or exciſe, being 


inhabitants of the pariſh, according to a ſuppoſed ability arifing 
from their ſeveral and reſpective ſalaries. Samuel White was rated 


according to the proportion before ſtated in the ſum of 13, 500 J. 


for his perſonal property, which conſiſted of certain ſhips or 
veſſels employed in carrying on the Newfoundland trade from 
the port of Poole, in the parifh of St. James in the town and 
county of Poole, and monies veſted on real ſecurities, the lands 
on which the ſame were charged lying out of the pariſh 
of St. Fames. Ann White widow was aſſeſſed for her perſonal 
property within the pariſh in the ſum of 1000 J. according to 
the proportion before ſtated ; ſuch perſonal property conſiſting 
of principal money to that amount. Jobn Lander was rated 
for his perſonal property in the ſum of 200/, He was collector 
of the cuſtoms payable at the port of Poole ; he had no perſonal 

property, except his ſalary, payable to him as ſuch collector, 

and which he received by an order of the commiſſioners of his 
majeſty's cuſtoms in the pariſh of St. James. Thomas Langharne 
was aſſeſſed for his perſonal property in the ſum of 100/. He 
Vor. IV. 9 M 


Was 


77¹ 


1792. 


heyy Id 


+ Wedneſday, 


June 20th. 


Ships are 
rateable to 
the poor in 


the pariſh, to 


which they 
belong; 

ſo is ſtock in 
trade: But 


houſhold tur- 


niture 15 not, 


Neither 1s 
money whe- 
ther at inte- 
reſt or not; 
nor the pay 
of officers in 


the navy, or 


of merchants” 


ſhips ; nor 
the ſalaries 
of officers of 
the cuſtoms, 
or of mer- 
chants? 

CiEl Ky. 


*4 ww 


\ 4 
b AN * = 
ed : 


Mm CASES IN TRINITY TIER NM 


1792. was a captain in his majeſty's navy, and had no other perſonal 


— property but his pay, as captain in the navy, which was paid 
* to his agent in London for his uſe, and the houſhold goods and 


s. ire furniture of the houſe in which he lived in the pariſh of St. 
LOR; James. William Corben was rated for his perſonal property in 
the ſum of 100 J. He was a clerk to a merchant then an inhabi- 
tant of the pariſh, and had no perſonal property except his pay 
as ſuch clerk, and which he received from James Neave mer- 
chant in the partſh. Robert Daw! was rated for his. perſonal 
property in the ſum of 1001. He was maſter of a merchant 
veſſel trading from the port of Poole to other parts, and had no 
perſonal property but his pay, which he earned as ſuch maſter 
of a veſſel, and which he received from Meflrs. B. Leſter and Co. 
in the pariſh of St. James. Nilliam Stanſinore was rated for his 
perſonal property in the ſum of 300 J.; ſuch perſonal property 
conſiſting of ſtock in trade as a ſhopkeeper. The court of quar- 
ter ſeſſions, on hearing the above appeal, were of opinion that 
all and every of the above named appellants were ſeverally and 
reſpedively liable to be rated, and therefore confirmed the rate, 
ſubject nevertheleſs to the opinion of this court, whether the ap- 
pellants or either of them ought to have been aſſeſſed; and if 
this court ſhould be of opinion that Samuel White ought not to be 
rated, then the court of quarter ſeſſions ordered and adjudged 
that the rate ſhould be amended, by ſtriking out his name; and 
ſo of the reſt. And the court of quarter ſeſſions confirmed 
the rate in all other reſpects. PR 
Bearcroft and Gibbs in ſupport of the order of ſeſſions. iſt. 
As to the caſe of Samuel White rated for his perſonal property, 
partly conſiſting of ſhips trading from Poole to Newfoundland, 
und partly of money veſted in real ſecurities, the lands to ſecure 
which lie out of the pariſh ;—For ſome time it was doubted how 
far perſonal property was rateable under the ſtatute 4.3 Elis. 
but that doubt has been long ſince got over; and it is now 
ſettled that perſonal property is rateable within the words and 
meaning of the ſtatute. The true criterion is the ability of the 
party -to contribute to the maintenance of the poor. That 
ability 1s as well to be eſtimated by his perſonal, as his real, pro- 
perty; although it may be more difficult to the pariſh to aſcer- 
tain the former. But it may be objected that where property is 
moveable in its nature, it cannot be determined to be property 
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in one pariſh rather than in another. But it ought to be con- 


ſidered as being in that pariſh where the beneficial intereſt of it is 
received, where it yields any ſuch; or if it do not, then where 
the property is depoſited in . With reſpect to the ſhips; 
no doubt can be entertained but that they are perſonal property 
yielding a beneficial intereſt in the pariſh, as well as ſtock in 
trade; for there the profits of the voyage are received; and that 
is their only home. No other pariſh can claim the right of 
taxing them. With reſpect to the real ſecurities; the land is a 
collateral pledge; the perſon of the debtor is the firſt ſecu- 
ity; the money veſted on theſe is ſtill a perſonal debt 

this it is well known always follows the perſon of the cre- 
ditor ; and therefore as he is domiciled in this pariſh, his perſo- 
nal debts mult alſo be conſidered as in the ſame pariſh. It is 
true ſome difficulty might ariſe where the party dwells in more 
than one pariſh in the courſe of the year; but that merely relates 
to the quantum for which he ought to be rated in each, which, 
in the caſe of productive perſonal property like this, ought to be 
aſcertained by the intereſt which is received in each parith ; 
and at any rate that difficulty does not occur here; becauſe 
for ought appears to the contrary the party never reſided out of 
the pariſh, and all the intereſt of the money was received in it. 
Another objection which may be ſtarted is the difficulty of aſ- 
certaining the amount of a man's perſonal property, the ſurplus 


„ 


of which only can be rated after payment of his, debts: 


But to that it is ſufficient to anſwer that where the pariſh can 
fix a party with the oſtenſible poſſeſſion of ſo much perſonal 
property, if he object to the quantum, it hes upon him to 
prove the exceſs of value by proof of his debts in diminution of 
the ſum aſſeſſed. Beſides, if this party be rateable at all for any 
part of the property, the rate muſt be athrmed generally; for 
the Court will not enter into the queſtion of quantum. 

Ann White's caſe will turn upon much of the reaſoning urged 
in the preceding caſe, with reſpect to the criterion of ability, 
of which there cannot be a more certain proof than the poſſeſſion 
of money in ſpecie. And this caſe is ſtronger than that of the 

real ſecurities ; for, by the finding that this money was actually 
in the pariſh, one great difficulty which attended the other caſe 
is removed; and it cannot now be diſputed but that perſonal 
property, vi/ible in the pariſh, as this muſt be allowed to be, is 
rateable. Nor is it any objection that it may be removed out 
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of the parifh ; for che ſame CNY: would apply againſt n 
ſhips or ſtock in trade. 

As to the caſe of Fobn Lander, who was rated for his ſalary as 
collector of the cuſtoms, the Court being of opinion that there 
was no ground to ſupport it, and that, as the queſtion had 
been before decided, - it ought now to be conſidered as at reſt, it 


was not preſſed in argument. 
The caſe of Thomas Lang burne, captain of the by rated for 


his pay as ſuch, was conſidered as ſtanding on the ſame footing as 
the laſt, and therefore abandoned as to that point. But i it was 
ſuggeſted that his houſehold furniture was a proof of his ability, 


and being perſonal property, vinble in the pariſh, he was rate- 
able for that. 


William Corbin's caſe was conſidered as governed bit the former 


. caſe of the collector: as was alſo 


. Robert Daw's caſe. | | 
The caſe of William Stanſmore, who was rand for his ſtock in 


| trade, the Court ſaid could not be diſputed. 


Morris and Bond, contra, conceived there were but four 


queſtions left. 1ſt. The real ſecurities. ad. The money. 
zd. The ſhips. 4th. The furniture. 


1. As to the real ſecurities; two objections ariſe againft 


rating the party in reſpect of theſe. The paper in itſelf cannot 


be conſidered as valuable property; it is only valuable as it re- 


lates to the land out of which the payment is to be made. Now 


Iſt. That land is out of the pariſh, and therefore not rateable. 
In 2 Bulſir. 3 54: it is ſaid that property, to be rated, muſt be viſible 


and local within the pariſh. 2dly. If it were to be rated in re- 
ſpect to the ſecurities upon it, the ſame property would be rated 
twice; once as land in the pariſh where it lies, and again as 
perſonal property in the pariſh where the ſecurities are. But if 
it cannot be twice rated in the ſame pariſh, ſuppoſing the ſe- 
curities to be where the land is, it cannot be ſo rated becauſe they 


are in another pariſh, And the Court may draw the line be- 
rween the rate for the ſecurities and the ſhips of S. White, if the 
Jatter ſhould be held rateable ; for though it be generally true that 
if the party be liable to be rate this Court will not go into the 
quantum, yet that rule is not applicable here, where the party 


is rated for two diſtin ſpecies of property. 2. As to the money; 


nothing can be rated which is not productive, and this money, 


But 


IN THE T HIRTY-SECOND YEAR OF GEORGE III. 
But in no event can money be rated ; becauſe it would lead to 


dangerous and inconvenient eee to oblige parties to 


come forward and diſcloſe all their debts; and it is admitted 
that only the ſurplus after payment of debts is rateable. It is 
alſo a ſtrong additional reaſon for ſaying that it is not rateable, 
| becauſe it never has been attempted to be rated before; and if 
liable to be rated in this pariſh, it is equally ſo in every pariſh 
where the owner may happen to take it in his pocket. But 
property is not rateable in a pariſh merely becauſe it is viſible 
there; it muſt be locally fituated in that pariſh. It was held in 
R. v. Hill (a) (Bradford Pariſh) that, though ſtock in trade was 
rateable, money was not. 

3- As tothe ſhips, the latter argument may alſo be applied to 
them: they cannot from their nature be ſaid to be locally ſituated 
in the pariſh. And many inconveniences would ariſe from con- 
ſidering this ſpecies of property ſubjed to. be rated; as in the caſe 
of coaſting veſſels, which paſs and repaſs between different pariſhes, 
and, if rateable at all, would ſubject the owners to be rated in 
each pariſh, It ought alſo to be conſidered, that this ſpecies of 
property, ſo far from being in itſelf of a beneficial nature, is liable 
to very heavy expences in repairs and other caſualties, and is more 
in the nature of an adventure, which has been held not rateable. 

4. Furniture alſo is an expence to the owner. It is the mean 
by which he occupies, not by which he gains his livelihood ; 
a man might as well be rated for the food he eats, or the * 
he wears. 

Lord Kenyon, Ch. J. This is a queſtion of great difficulty, 
and of vaſt importance to the Public. The ſtatute of Elizabeth 
was paſſed to enforce (what are called) duties of imperfect ob- 


ligation. For it was a duty, before that ſtatute was made, to 


relieve the poor and neceſſitous. And the proviſions of that act 
were adapted to the : inforcing of thoſe duties in the only way in 
which they could. be inforced, namely, by raiſing a fund from 
perſons who are deemed competent to pay it; and in the caſe 
in Bulſirode it was ſaid that the rate ſhould be on perſons in 
reſpe& of viſible property, locally ſituated within the pariſh. 
Then apply that rule to theſe caſes. Firſt, as to the ſhips; I 
think that they are rateable; this pariſh is their home, and muſt 
be ſo conſidered for the purpoſes of the regiſter act (5). With 
regard to the money lent on real ſecurities, I think that it 


| (a) Ceup. 613. (3) 26 Geo, 3. c. 60. | 
Vor. IV. | 9 N cannot 
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cannot be rated; for it is ſtated that the money was lent by 
perſons out of this pariſh on landed ſecurities elſewhere. This 
therefore is not perſonal property in the pariſh; and I am not pre- 
pared: to obviate the difficulty of ſuch a perſon reſiding in two 
pariſhes. In the act of parliament which impoſes a tax on 


| horſes and ſervants, the Legiſlature have guarded againſt this 


difficulty, by directing the perſon, liable to the duties, to give 
an account to the collector of the number for which he pays in 
any other pariſh : but there is no ſuch proviſion for this caſe. 
I have doubted a great deal, in the courſe of the argument, on 
the caſe of the perſon rated for 1000 /. in ſpecie: but the inclina- 
tion of my opinion is that ſhe is rateable for this, becauſe it is 
ſtated to be property within the pariſh, and it may be productive, 
if the owner chuſe. For the ſame reaſon I think that the houſe- 
Hold furniture is not rateable, becauſe it produces nothing; the 
party might as well have been taxed for his clothes: for a 
houſe indeed the occupier muſt be taxed, becauſe the Legiſlature 
have ſaid fo in expreſs terms. The caſe of the ſtock in trade is 
admitted to be rateable, But the caſes of the ſalaries have been 
long at reſt; thoſe are not the ſubject of a rate. 

BuLLER, J. I concur with my Lord in all the points, except 


that relative to the 1000l.; for which I think the owner 1s not 


rateable. The reaſon for which it was admitted that houſehold 
furniture is not rateable, namely, becauſe it does not produce 
any profit, muſt alſo govern this : it is ſtated that the owner has 
it in hard money, and therefore we muſt take it, upon this 
ſtate of the caſe, that it does not produce profit. In the next 
place, I am of opinion that money is not rateable within this 
act of parliament, The Legiſlature could not intend that en- 
quiry ſhould be made as to every guinea which a man has in 
his pocket. If the rate be confined to viſible property yielding 
profit in the pariſh, there will be no difficulty in adhering to 
that rule ; but it will be dangerous i in the extreme to extend it 
farther, aid to look into every man's bureau to ſee what money 
he has there. But at all events I think that this perſon cannot 
be rated, for the reaſon firſt given. 

_ _Grosx, J. I have no difficulty upon the queſtion reſpeQing 
the ſhips ; they are rateable, like ſtock in trade. Burt the party 
cannot be rated for the money at intereſt. And as to the 10000. 
not at intereſt; I have had great doubts in my mind. But, 
after confideration;. I agree * my brother Buller, that the 
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Legiſlature did not intend to rate money. The act of parliament 


Has enumerated all the different ſpecies of property, which ſhould 
be the ſubject of a rate, but has omitted money. Beſides which, 
conſidering how much this ſtatute has been at different times 
diſcuſſed, and that it has never been held that money 4s rateable 
under it, I am ſatisfied that this is the true conſtruction of the 


act. For though, generally ſpeaking, uſage contrary to an act 


of parliament cannot bind us in conſtruing 1 it, the not rating 


money ſhews what has been the opinion of the Profeſſion upon 
this ſubject. 


Lord Kenyon, Ch. J. then ſaid that he thought there was 
great weight in the reaſons urged by his brethren againſt rating 
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money; that he had himſelf expreſſed great doubts of his own 


opinion; and that he was therefore glad that that part of the 
rate would be quaſhed by the opinion of the Court. And on a 
ſubſequent day his Lordſhip mentioned an expreſſion of Yates, J., 
upon the ſubje& of rating perſonal property, in a caſe in Hil. 
1769, which was not taken notice of by Sir J. Burrow in his 
report of it; © If perſonal property be rateable, it is not to be 
done at random, and to leave the party rated to get off as he 
can: but the officer making the rate muſt be able to ſupport 
what he has done by evidence. And no perſonal property can 
He rated, but the clear liquidated ſurplus, after paying all his 
debts.” 


The Court ordered the rate to be confirmed as to the ſhips and 


ſtock in trade, and amended as to the other hint, 


The K1xG againſt ]. SHARPLES. 


HE defendant, having been indicted at the ſeſſions for the 

borough of Lancgſfer for exerciſing his trade as a farrier 
at Lancafter, being a foreigner, and not having made any com- 
Poſition with the mayor and bailiffs of the borough for his free- 
dom. within the borough, contrary to the laws, cuſtoms, and 
conſtitutions of the borough, and againſt the peace Cc, removed 
| he indictment into this court, and demurred to it. 

The Court, without argument, were clearly of opinion that this 
was not an indictable offence, it not being an effence contrary 
-to the general laws 1 the land; and gave 

| Judgment for the defendant. | 

Cbambre, for the Crown, n he could not ſup- 

it. 


” Fitzgerald for the defendant. 


Wedne/Toy, 


June 20th. 
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Wedneſday, The Kine againſt J. Bux DER. 
June 20th. 5 | my hes: 
An appoint- HIS. indictment alleged that the defendant, and another, 
ment of an being ſubſtantial houſeholders in Finchingficld, in Eſſex, 


the pow were on the 26th of April 1791 appointed by two juſtices of 


the rear ne#t the county to be © overſcers of the poor of the ſaid pariſh for 


enſuing will . 
be nd one year then next enſut uing”; that the defendant had due notice 


to be for t%* dee; but that he unlawfully and contemptuouſly neglected and 


overſeer”s year. 


Inditment, refuſed to take upon himſelf the execution of tbe fad office of 


that deſenn * . 
— — overſeer of the ſame Hur: 1 S, to which he was fo mme, fc. 


„pointed Jo this there was a general demurrer. 


« gverſeer of 


the poor of Walton, in ſupport of the demurrer, made two objections to 
a 3 the indictment; firſt, that it did not charge the defendant with 
he aſterwares any offence; it only ſtated his refuſal to take upon him the 


refuſed “ to d . 
take the office of overſeer of the pariſh, which was not an office known 


{aid ovce of to the law; it ſhould have been © overſeer of the poor of 


- Overlieer of 


ra m_ the parith”; 2dly, that he was appointed for“ the year then 
Wnich f f x , 
he was lo next enſuing”; not for the © overſeer's year, or © for a year,” or 


appointed“, «c FL 2 59. . * 
* until another ſhould be appointed”; ſo that he might continue 


murrer. in office longer than the regular time. But 

The Court thought there was no weight in either of the ob- 
jections. That it appeared upon the former part of the in- 
dictment that the defendant was appointed to be overſeer of 
the poor of the pariſh ; and that, though the part, which 
charged the refuſal, omitted the words © of the poor”, it men- 
tioned the ſaid office, to which he was ſo appointed, which muſt 
neceſſarily refer to the office of overſeer of the poor. And 
that the appointment © for the year then next enſuing” muſt be 


nee to be © for the overſeer's year (a).“ 
Judgment for the King. 


(a) Vid. R. v. Stubbs, ante 2 vol. 396. n. a.; and R. v. Sarroxo, Bett 11. 


ugs, The KinG again// T. Hol RRECHR, Eſq; and Another, 


June 21ſt. 5 | 
County jut. HIS rule, calling on the defendants, two juſticeg of the 


ices cannot county of Worceſter, to ſhew cauſe why a mandamus ſhould 
rate a pariſh j 5 | = a 
within their not iſſue, commanding them to tax, rate, and aſſeſs, ſome pariſh 


1 4d cf ano. Within the hundred of Halfjbire in the ſaid county, in aid of 


ther pariſh, + 
lying within a borough, which has an excluſive juriſdiction. 


the 
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the inhabitants of that part of the pariſh of Dodderbill which 
lies in the borough of ' Droitwich in the ſaid hundred and 
county to the ſupport of their poor, was founded on affidavits 
which diſcloſed the following fads. Part of 'Dodderhill parith 
is within the boreugh of Droitwich and part without, but 
within the county of Worceſter. That part, which lies within 
the borough, has immemorially maintained its own poor, and 
had diſtin overſeers. The whole of the pariſh of Dodderhil! 
and the borough are within the hundred of Halſſbire, in which 
diviſion the defendants live and act. The particular circum- 
ſtances of the place were ſet forth, from whence the parties 
making the application inferred that they were in a ſituation 
to require the aſſiſtance prayed for; the poor- rates now amount- 
ing to 25 c. in the pound, and being gradually on the encreaſe, 
from certain ſalt-works being diſcontinued there; and it was 
allo ſaid that the part of Dodderbill pariſh out of the borough 
and the other pariſhes in Halfſbire out of the borough were 
moderately aſſeſſed for the ſupport of their reſpective poor. 
In the defendant's affidavits in anſwer, it was ſaid that they 


had refuſed to interfere becauſe the borough of Droitwich is 


an excluſive juriſdiction, having juſtices of it's own, to the ex- 

cluſion of the magiſtrates of the county; and that there were, 

beſides this part of Dodderbill, three other pariſhes in Droit- 

| zvich, where the poor-rates are lower than in the adjacent 
pariſhes, 

Erſkine, and Parke, ſhewed cauſe againſt this rule on four 
grounds, 1ſt. The mandamus prayed for is to compel the defen- 
dants to do the act: but, as it is diſcretionary in them, the ap- 
plication ſhould only have been for a mandamus to command 
them to hear the complaint. 2dly. 'The form of the rule is 
wrong; it ſhould not be to tax any other pariſhb; the words of 
the ſtat. 43 Elis. c. 2. being that © the two juſtices ſhall and 
may tax, rate, and aſſeſs, any other of other parithes, or out of 
any pariſh, within the hundred Sc; and thoſe words have 
been held to mean any individuals of a parith, and not the whole 
pariſh, 1 Ventr. 350. 3dly. The defendants have no juriſdic- 


tion in this caſe: they cannot interfere in any part of the borough 


of Droitꝛvich, the borough juſtices having an excluſive juriſ- 


diction of their own. And by the 8th ſection of the 43 of Elis. 


c. 2. the juſtices of the borough may do this very act, if it be 
neceſſary; ; for it is thereby enacted“ that the mayors Tc, of 
every town and place corporate, being juſtices of peace, ſhall 

Vol. IV. 90 | have 
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1792. have the ſame authority by virtue of this at within the limits 
— of their juriſclictions, as the juſtices of the peace of the county 
The Kixs have c.“ Athly. On the merits of the caſe; recourſe ſhould 
£827 firſt have been had. to the other pariſhes in the borough, where 
BECIE. there are many perſons of opulence, and where the rates are not 
ſo high as in thoſe adjoining to the borough. It was alſo preſſed 
that the rule ſhould be diſcharged with coſts, becauſe there was 
no imputation on the defendants; and as they have diſcharged 
their duty to the Public, they ought to be indemnified againſt 
all expence. 

Bearcroft, in ſupport of the rule, anſwered the firſt objection, 
by ſaying chat this was not a matter of diſcrerion in the defen-. 
dants; for on a ſimilar application a mandamus was granted directed 
to the juſtices; the Court ſaying “ As this is a matter of right, 
they ought to make a return.“ 16 Fin. Abr. 416; 2 Shaw's 
Pract. Juſt. 44. In anſwer to the ſecond objection, the juſtices 
may either tax a whole pariſh 1a aid, or only particular perſons, 
In Dimchurch and Eaftchurch (a), Lord Holt ſaid © There are 
two ways by the 43 Elig. to make one pariſh contributory to the 
poor of another pariſh, vis. either the juſtices may tax particu- 
cular perſons in aid to that pariſh, which cannot relieve its own 
poor; or they may aſſeſs the whole pariſh in a certain ſum, 
and leave it to the churchwardens and overſeers to.levy the ſame ' 
on particular perſons.” So, in the caſe of the pariſh of St Peter 
and Paul in Marlborough (b), it was ſaid that © the juſtices are 
to make the rate on all, or particular perſons.” And iu R. v. 
Inhabitants of Knightley (c), it was ruled that © the juſtices may 
either charge particular perſons or the whole pariſh.” But even 
if the form of the motion were irregular, in ſuch a caſe as the 
preſent the Court would order it to be amended. No objection 
can be made on account of this being a vill; for a vill is en- 
titled to relief under the ſtat. of Els. though pariſhes only are 
mentioned. Fol. 2g. 4dly. This does not come within the 8th 
ſection of the 43 Elis. which relates to borough juſtices. If 
indeed the defendants were called upon to make a rate on any 
pariſh within the borough, perhaps there might be ſome weight 
in the objection : but here the juſtices for the borough have 
no juriſdiction over the pariſhes out of the borough, which (if 
the preſent application be well founded) ought to contribute in 
this inſtance. And perhaps it would not be too much to con- 
tend that that ſection of the ſtatute is not applicable to ſuch a 


(a) Salk. 481, (5) 2 SH. 11 14. (e) Comb. 309, 
3 | caſe 
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caſe as this, but refers only to the other powers given by the act; 
for there are many excluſive juriſdictions having only one pa- 
riſh, in which caſe the county juſtices muſt from neceſſity inter- 
fere, if relief be wanted from another parith. As to the laſt 
objection; the court will not try theſe diſputed facts on a ſum- 
mary motion, but will grant a mandamus, on the return to which 
| theſe facts may be tried. And there is no pretence to aſk for 
coſts in this caſe, where (if granted) they muſt be borne by a 
-pariſh already roo poor to ſupport themſelves. 

Lord KEN VON, Ch. J. I perfectly agree with the counſel, 
in ſupport of this application, that this part of the pariſh of 
Dodderbill, within the borough, which is a vill, and ſupporting 
it's own poor, is for this purpoſe equivalent to a pariſh. But on 
the great queſtion, of juriſdiction, I differ from him. 'Theſe 
Juſtices having admitted that this part of the pariſh is in need of 
the aſſiſtance required reheves us from diſcuſſing one of the 
Points made, whether the mandamus ſhould be merely to hear 
the complaint, or to do the act required. But the point, on 
which this muſt be decided, is that theſe defendants have no 
juriſdiction. It is admitted on all hands that the borough of 
Droitwich is an excluſive juriſdiMion, with a non intromittant 
clauſe as to the juſtices of the county; the juſtices of the county 
therefore have no authority to enter the borough. This ſection 
of the act ſays that if the juſtices perceive that any of the inha- 
bitants of any pariſh are not able to levy among themſelves 
ſufficient ſums c, the ſaid two juſtices ſhall and may tax, rate, 
.and aſſeſs, any other of other pariſhes &c. Having the allowance 
of all aſſeſſments, and the ſuperintendance of the overſeers' ac- 
counts, the Legiflature preſumed that the Juſtices would have 
the means of knowing the neceſſities of all the pariſhes within 
their juriſdiction: but they cannot have any opportunity of 
knowing the circumſtances of thoſe diſtricts, which lie out of 
their juriſdiction. And therefore, to provide for all caſes that 
might happen, che eighth ſection of the act was introduced, 
avhich gives the ſame power to borough juſtices that was bakers 
given to the county juſtices. So that in all caſes the acts of 
magiſtrates are to be confined within the limits of their 'reſpec- 
tive precincts. There is one difficulty indeed in a caſe where 
the borough conſiſts only of one pariſh. But the argument, 
drawn from thence, to ſhew that the county magiſtrates muſt 
.of neceſſity interfere, proves too mueh ; for there are inſtances 
of ſuch towns being « counties of themſelves, e. G. the borough 


of 
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of gene but in ſuch a caſe it is impoſlible to ſay that 
the juſtices of the adjoining county can interfere, On the ſingle 


ground therefore, that this application was made to thoſe who 
have no juriſdiction over the ſubject, and no means of inform 
ing themſelves whether the pariſh want aſſiſtance or not, I am 
of opinion that the rule muſt be diſcharged; the application 
ſhould have been made to thoſe juſtices who have juriſdiction 
over the pariſh ſeeking relief, and alſo over that pariſh out of 


which the relief is to come. 
Buluzn, J. There is no weight in the objection which has 


been made to the form of this rule; becauſe if a mandamus may 


be granted either way, it is immaterial in what terms this rule 
js drawn up. But caſes have been cited to ſhew that the manda- 
mus may be to compel the juſtices to rate ſome pariſh gene- 
rally; and if ſuch has been the practice, it ought to be ſupported. 
The caſe cited from Fol. ſhews, what cannot be diſputed, that 


one vill might be taxed in aid of another. In the caſe of 


St. Agnes, Cornwall, this point, about rating one pariſh in aid 
of another, was not diſcuſſed: the only queſtion there made was 
on the merits; and as it was made out by the affidavits that 
the pariſh ſeeking relief were actually in want of it, the manda- 


mus was. granted, But the principal queſtion here is whether 


the juſtices of the county have in this inſtance any juriſdiction 
over that part of the pariſh of Dodderhill which lies within the 
borough; and I am clearly of opinion that they have not. It 
15 manifeſt from this a& of parliament that no juſtices can ex- 
ecute the third ſection of it but thoſe who have juriſdiction over 
the pariſh which is in need of aſſiſtance from ſome other pariſh 
and therefore the county juſtices cannot give the relief prayed 
for in this inſtance, out of their juriſdiction. By the gth ſection 
of the act alſo it is enacted that where any pariſh lies partly 
within any town corporate, and partly without, the county 
juſtices, and alſo the head officers of ſuch town corporate,“ ſhall 


deal and intermeddle only in ſo much of the ſaid pariſh as lieth 


within their liberties, and not any further.” Then by this 
clauſe the two parts of the pariſh of Dodderbill are to be con- 
ſidered as two diſtinct pariſhes; and conſequently over that part 
which is the. ſubject of our conſideration, the juſtices for the 
connty have no juriſdiction. The mandamus now prayed for is 


to compel the county juſtices to do the act: but che form of it, 


if it were granted at all, ſhould be to compel them to enquire, in 


tthe firſt place, whether the pariſh ſtand in need of any aſſiſtance; 
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and to act accordingly ; whereas in this inſtance we ſhould be 
requiring them to enquire into that, which they have no means 
of knowing. I am. therefore of opinion that this application 
ſhould have been made to the borough juſtices. | 

 Gross, J. This is a new attempt to compel the juſtices of 
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the county to relieve. a pariſh out of their juriſdiction. - But 


they cannot give the relief prayed for, without having an op- 
portunity of knowing that the pariſh without their juriſdiction 
really ſtand in need of it. The gth ſection of the act is deciſive 
againſt this application. This attempt is not only new, but al- 
together unfounded. | 
TM Rule diſcharged. 


NESsBzITT and Another againſt Ls HIN OTO. 
HIS was an action on a policy of inſurance on wheat 
and coals on board the Induſtry, Captain Caffidy, from 

YT oughull to Sligo, for 100/, The firſt count in the declaration, 

after ſetting forth the policy ©c, c, ſtated that when the ſhip 

was proceeding on her voyage {he was by tempeſtuous weather, 
and the force and violence of the winds and waves, neceſſarily 
obliged, for the preſervation of the ſhip and cargo, to ſail and pro- 
ceed to Elly Harbour in Ireland, where ſhe was, with force and in 

a violent and unlawful manner, attacked and boarded, and ur- 

reſted, diſtrained, and detained by people to the plaintiffs unknown; 

by reaſon whereof the wheat and coals became and were wholly 
| loſt to the plaintiffs ; with an averment that the plaintiffs ſued, 
laboured tc, about the defence and ſafeguard and recovery of 
the ſaid fgoods, and neceſſarily expended &c. In the ſecond 
count the loſs was ſtated thus ; that the ſhip having her cargo 
on board was in Elly Harbour © with force and in a violent and 
piratical manner attacked and boarded, ſeized and taken, by certain 
pirates to the plaintiffs unknown; by reaſon whereof the ſaid 
goods then and there became and were wholly loſt to the plain- 
riffs Se.“ There were alſo the general counts for money paid, 

lent, had and received, and on an account ſtated. The policy 
was in the uſual form, and the perils infured againſt were © The 
ſeas, men of war, fire, enemies, pirates, rovers, thieves, jettizons, 
letters of mart and countermart, ſurpriſals, takings at ſea, ar- 


. Tefts, reſiraints, and detainments of all kings, princes, and people, of 


Thur ſan y, 
June & iſt. 


If an armed 
force board a 
ſhip, and take 
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what natlor, condition, or quality ſoe ver; barratry of the maſter 
and mariners; and all other perils, loſſes, and misfortunes, that 


have or flrall come to the hurt, detriment, or damage, of the ſaid 


goods and merchandizes, or any part thereof.” It alſo con- 
tained the common printed © memorandum ; corn, fiſh, ſalt, 
fruit, flour, and ſeed, are warranted free from average, unleſs 
general, or the ſhip be ſtranded —fugar, tobacco, hemp, flax, 
hides and ſkins, are warranted free from average under 5 J. per 
dent., and all other goods free from average under 310. PE cent. 
ala} general, or the ſhip be ſtranded.” : 

It appeared i in evidence that the ſhip was forced by ftreſs of 
weather into Elly Harbour in Ireland. And there happening to 
be a great ſcarcity of corn there at that time, the people came 
on board the ſhip in a tumultuous manner, took the govern- 
ment of her from the captain and crew, and weighed her an- 


chor, by which ſhe drove on a reef of rocks, where {ſhe was 


ſtranded; and they would not leave her till they had compelled 
the captain to ſell all the corn (except about 10 tons) at a certain 
rate, which was about three fourths of the invoice price. The 
10 tons were loſt in conſequence of the ſtranding, by which it 
was damaged, and was obliged to be thrown overboard. The 
ſhip afterwards arrived at her place of deſtination with the re- 
mainder of her cargo, which was about 25 J. worth of coals. 
The jury found a verdict as for a total loſs ; but it was under- 
ſtood that the real loſs would be adjuſted if the Court ſhould be 
of opinion that the plaintiffs were entitled to recover under the 
circumſtances. A rule ni having been granted for ſetting ade 
the verdict, 

Erſtine, Law, and S. Heywood, now ſhewed cauſe; and propoſed 
to conſider 1ſt. Whether there had been any loſs within the 
policy. 2, Whether it was a total loſs. 3. Whether a general 
or particular average. 4. Whether the ſubject inſured, being 
corn, fell within the memorandum in the policy. 1ſt. The 
loſs in queſtion falls under one or other of two riſks inſured 
againſt by the policy; either that of arreſts tc, of all kings, 
princes, and people, in which the word people muſt be underſtood 
as contradiſtinguiſhed from the magiſtracy of a country, which 
is denoted by the words 4:ngs and princes. And that conſtruction 


is much ſtrengthened by what follows the word people, namely, 


of what nation condition or quality ſoever ;” that cannot 
apply to whole nations ſo aptly as to particular individuals. 
During the American war in caſes of Oo by their vellels 
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they. were deſcribed as made by perſons unknown, and no ob- 
jection was ever taken; which ſhews this to be the. ſenſe 
in which they were underſtood at that time. Or this is a 
capture by pirates, and loſs by piracy is expreſsly inſured 
againſt, Whatever would be robbery at land is piracy at 
fea. Obliging the owners of corn by force to ſell it on ſhore for 
2 particular price impoſed by the buyers themſelves would cer- 
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tainly be robbery. A man was lately executed at York (a) for 


this offence ; he having in conjunction with others tumultuouſly 


aſſembled and compelled the proprietors to part with that article 
at a certain price. Aſſaulting a ſhip upon the bigh ſeas and 

obliging the captain to redeem her for ſo much or for a certain 
part of the cargo is conſidered clearly to be piracy in Lex. Merc. 
149. 242. And this is the ſame thing, where the pirates obliged 
the captain to ranſom the veſſel by the ſale of the corn at their 
own. price. 2. This muſt be conſidered (apart from the money 
received for the corn) as a total, and not merely as an average, 
loſs, as to the cargo, It is immaterial that the /bip arrived at 
her deſtined port, for this is à policy on the cargo, and the cri- 


terion is whether the thing inſured arrived at the deſtined port; 


if it did, in however deteriorated a {tate it might be, it is only 
an average loſs : but here the corn, which formed the great bulk 
of the cargo, the coals being of very trifling value, never did 
arrive at the deſtined port; and therefore as to the cora there 
was a total loſs. In Baillie v. Moudigliani, H. 25 Geo. 3. it was 
clearly conſidered that where the object of the voyage was loſt, 
it was a total loſs as to the cargo, though the ſhip were ſaved. 
And this diſtinction is taken by Park. on Inf. c. 6. where diffe- 
rent parts of a cargo are capable of a diſtin and ſeveral valua- 
tion ; there a loſs happening to any one ſeparate part ſhall be 
conſidered as a total loſs with reſpect to ſuch part. It is true 
that in the 2d edition that diſtinction is not ſo ſtrongly worded; 
but the ſame diſtindion is laid down by Lord Mangſeld in 
2 Burr. 1170. It was for the advantage of the underwriter that 
the ſhip ſhould proceed afterwards with the coals, and therefore 
the owners ought not to be in a worſe ſituation than if they had 
abandoned the whole concern. As far as their own intereſt was 


concerned, it was a loſing voyage to them to proceed after the 


corn was taken out. When by any peril within the policy the 
market is loſt, it has always been conſidered as a total loſs, The 
circumſtance of haying received ſo much money in part of the 


48) R. v. Seen, York Summer Aſſizes, 1783, cor Baller, J. 
2 | value 
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value of the corn will be ſo much ſalvage to the underwriter. 
z. But if this is not to be conſidered as a total loſs, becauſe the 
owners did not abandon, yet it is a general and not a particular 
average. It is laid down in Lex Merc. 147. and all other books 
on inſurance, that whatever damage or loſs is incurred by 
any particular part of the ſhip or cargo for the preſervation of 
the reſt; ſuch damage or loſs ſhall be conſidered as general ave- 
rage; that is, the whole concern of the ſhip and cargo fhall con- 
tribute their reſpective proportions to indemnify the owner of 
the particular adventure, for the damage incurred for the good 
of all. And in the ſame book þ. 149. this very caſe is put as an 
example ; that where a pirate takes part of the goods to ſpare the 
reſt, contribution muſt be paid. Now here it is evident that 
the captain was obliged to let the people have the corn at their 
own price for the ranſom of the ſhip and the reſt of the cargo. 
No doubt can be entertained but that if he had reſiſted their de- 
mands in this reſpect, they would have deſtroyed the whole con- 
cern, 4. If this be not a general average, the words of the me- 
morandum will be objected, by which corn is warranted free 
from average, unleſs general, or the ſhip be ſtranded. But the 
true meaning of the memorandum muſt be confined to that ſort 
of damage which is naturally incident to the commodities there 
referred to, which, being of a periſhable nature, are liable to 
a peculiar ſpecies of deterioration not common to other articles. 
It never could be intended to apply to ſuch a loſs as this happen- 
ing by irreſiſtible force, which might have occurred to any 
other merchandize whatever. The reaſon of the diſtinction does 
not apply, which was to prevent diſputes in theſe articles, ſubject 
to heat and putrefaCtion, whether the damage happened by any of 
the caſualties of the voyage inſured againſt, or from the innate 
qualities of the commodities themſelves. The true conſtruction of 
the memorandum is, that if there be a total loſs of the commo- 
dity there mentioned, it may be recovered as a partial loſs on 
the whole cargo. But even if the Court ſhould be of a different 
opinion, {till the plaintiffs are entitled to recover upon this policy 
for the 10 tons, which were actually loſt by the ſtranding, and 
which is directly within the words of the memorandum ; and 
therefore they ought not to be turned round by the form of the 
declaration, They are alſo entitled, upon the general count, for 
all the money paid in order to preſerve the reſt of the cargo, 
and to enable the ſhip to proceed on the voyage. © + 


- Bearcroft and Baldwin, contra, were ſtopped by the Court. 
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Lord Kenyon, Ch. J. There is ſome novelty in this caſc : 
and I with that the plaintiffs could have recovered in this form 
of action, becauſe they certainly may 1n another, as to part of the 
loſs, That which happened in this caſe does not fall with- 
in the meaning of © arreſts, reſtraints, and detainments of kings, 
princes, and people. The meaning of the word “ people” 
may be diſcovered here by the accompanying words; ;  ofcitur a 
ſociit; it means © the ruling power of the country,” But I 
think that this loſs falls within a capture by pirates: and if a 
particular average could have been recovered upon this policy, 
the plaintiffs might have recovered upon the count, ſtating the 
loſs to have happened by piracy. But, this being a policy upon 
corn, the memorandum {ſtates that the underwriter will not be 
liable for any average, unleſs general, or the ſhip be ſtranded. 
And I-am of opinion that this is not a general average; becauſe 
the whole adventure was never in jeopardy. There is no pre- 
tence to ſay that the perſons, who took the corn, intended any 
injury to the ſhip or to any other part of the cargo but the corn, 
which they wanted in order to prevent their ſuffering in a time 
of ſcarcity. Therefore the plaintiffs could never have called on 
the reſt of the owners to contnbute their proportion, as upon a 
general average. On the meaning of the memorandum I have 


no doubt. The articles there enumerated are of a periſhable 


nature: as it might be difficult to aſcertain whether their 
being damaged aroſe from any accident, or from the na- 
ture of the articles themſelves, this memorandum is inſert- 
ed in all policies, to prevent diſputes ; and by it the under- 
writers expreſsly provide that. they will not pay any average 
on theſe articles, unleſs it be general, or the ſhip be ſtranded. 
When a ſhip is ſtranded, then the underwriters agree to aſcribe 
the loſs to the ſtranding, as being the moſt probable occaſion of 
the damage, though that fact cannot always be aſcertained. 
Therefore here all the damage done to the cargo thrown over- 
board may be aſcribed to the ſtranding ; but the objection is 
that the declaration imputes the loſs to another cauſe. I do 
not ſay whether or not there was any moment when the inſured 
might have abandoned: but in fact they did not abandon ; 


and there was no total loſs; for the cargo produced three-fourths 


of it's real value, and the {hip performed her voyage: On the 
whole it appears to me that the plaintiffs are entitled to recover 


For part of this damage, n they cannot recover in chis form 


of action. | 
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Bv4Li#n, J. With reſpect to the objeQion, that this does not 
fall within the reaſon of the memorandum; there are only two 
inſtances, iti which the owner may recover an average loſs on 
the articles there enumerated ; either where the average is gene- 
ral, or where the loſs ariſes from the ſtranding of the. veſſel. 
Now this cannot be ſaid to be a general average, for the reaſons 
already given. And as to the other inſtance of ſtranding, the 
plaintiffs are entitled to recover for any loſs occaſioned to the 
cargo in conſequence of the ſtranding, provided it be a direct 
and immediate conſequence of the ſtranding : but they. cannot 
recover for that which was taken by the mob; for that was not 
the conſequence of the ſtranding, but, on the contrary, the ſtrand- 
ing was occaſioned by the mob coming on board for the corn. 
The rioters took poſſeſſion of the ſhip in order to get at the 
cargo: but this loſs cannot be aſcribed to the ſtranding. Sup- 
poſe the mob had taken out 100 quarters of corn before the 
thip had been ſtranded, and had uſed no threat to deſtroy the 
whole, if that were not delivered to them, it is clear that the 
under writers would not be liable. Then the fact of their taking 
the corn after ſhe was ſtranded is as much unconneRed with 
that circumſtance as if it had been taken before. But the loſs 
which happened to that part of the cargo, which was thrown 
overboard, being aſcribable to the {tranding, and being a direct 
and immediate conſequence of the peril inſured againſt, might 
have been recovered, had there been any count in the declara- 


tion applicable to a loſs by ſtranding. There as no pretence to 


ſay that this was a total loſs, for the reaſons given by my Lord. 
And with regard to the paſſage from Park on Infurance, it has 
been very properly corrected in the ſecond edition. Neither can 
I agree with the conſtruction put at the bar upon the word © peo- 
ple; it means the ſupreme power ;” © the power of the coun- 


try, whatever it may be. This appears clear from another part of 


the policy; for where the underwriters inſure againſt the wrongful 
acts of indiaduals, they deſcribe them by the names of © pirates, 
rogues, thieves :” then having ſtated all the individual perſons, 
againſt whoſe acts they engage, they mention other riſks, thoſe 
occaſioned by the acts of kings, princes, and pegple, of what 
nation, condition, or quality ſoeyer.” Thoſe words therefore 
muſt apply to“ nations” in their-colleQtive capacity. 
| «GGROSE, ol declared e. the ſame opinion. 

| 5 Rule abſolute. 
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ELL1oTT again} The Duke of Norxrors. 


HIS was an action upon the caſe againft the defendant, 
as chief bailiff of the liberty of Hallamſbire, for permitting 
FJ. Grayſon, a priſoner in execution at the ſuit of the plaintiff, to 
eſcape. The defendant pleaded that a little before the eſcape in the 
declaration mentioned, after the laſt day of July in the year 1715, 
to wit, on the 27th day of July 1791, at Sheffield, in the county 
of York, divers perſons unlawfully, riotouſly, and tumultuouſly, 
aſſembled together, to the diſturbance of the public peace, and 


being ſo aſſembled, then and there unlawfully and felonioufly, 


with force (the ſaid force then and there being fo great and 
violent that the defendant could not reſiſt the ſame) without the 
licenſe and againſt the will of the defendant (and although the 
defendant then and there did as much as in his power lay to pre- 
vent the ſame) in part demoliſhed a certain dwelling houſe of the 
defendant (the ſame then and there being the priſon of the 
defendant, as ſuch chief bailiff as aforeſaid, fituate and being at 
Sheffield, &c) in which ſaid dwelling houſe and priſon the de- 


fendant then and there had the ſaid F. Gray/on in his cuſtody, 


for the cauſe in the declaration in that behalf mentioned, and 
thereupon then and there unlawfully, feloniouſly and with force 
(the ſaid force then and there alſo being ſo great and violent 
that the defendant could not refiſt the ſame,) without the licenſe 
and againſt the will of the defendant (and although the defendant 
then and there did as much as in his power lay to prevent the 
ſame) reſcued the ſaid Jgeph out of the ſaid cuſtody of the de- 
fendant; by reaſon whereof the ſaid Fo/eph then and there, 
without the licenſe and againſt the will of the defendant (and 
although the defendant then and there did as much as in 
his power lay to prevent the ſame) eſcaped out of the cuſtody 
of the 'defendant, and fled to Places to the defendant un- 
known, &c. 

To this plea there was a general demurrer. 

Maod, in ſupport of the demurrer, after ſtating the 3 
principle, that ſheriffs and gaolers are anſwerable in all caſes 
For che eſcape of priſoners, except it be occaſioned by the act of 
God, or the king's enemies, was ſtopped by the Court. 
Taube, contri. The principle, on which ſheriffs are reſponſi- 
nd not applicable to this caſe. In Sowthcate's caſe (a) ir is 
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1792. ſaid © If traitors break a priſon, it ſhall not diſcharge the gaoler; 
— ” otherwiſe of the king's enemies of another kingdom; for in the 
Erriorr one caſe he may have his remedy and recompence, and in the 
The Do 6 of other not.” Bur here the defendant has no remedy over; the 
Nesretk. Gil remedy being merged in the felony by the riot act; Stat. 
1 Geo. 1. . 2. c. 5. 4. Nor can the ſtatutes (a), which were 
paſſed after the riots in London in 1780, be deemed concluſive 
againſt this defendant, as to his liability in ſuch a caſe as the 
preſent; becauſe they had other objects in view beſides the in- 
demnity of the marſhal, &c. But 
The Court ſaid that the current of authorities was againſt the 
defendant ; and that the ſtatutes which were made immediately 
after the riots in 1780 to indemnify the marſhal evinced the 
opinion of the Legiſlature upon the ſubject. They alſo hinted 
that the riot act had ſubſtituted another remedy againſt the 
hundred (5) in lieu of that which it took away againſt the rioters 
themſelves. 


Judgment for the plaintiff. 


(a) 20 Ceo. 3. c. 64. 21 Geo. 3. c. 1. ſuing under it was paſſed; and that, dot 
() It was ſuggeſted at the bar that the owing to the laches of the defendant, who 
remedy given by the riot act was ineffectual | could not ſue till a judgment recovered 


in this caſe, becauſe the limited time for | againſt him. 


Friday, CRrESPIGNY againſt WITTENOOM and Another. 
June 22d. 

W HIS was an aftion of covenant on articles of agreement 
be 22 3 between the plaintiff of the firſt part, the defendant 
conuderation 


of the gran- Wiltenoom of the ſecond, and the defendant, Creſpigny the 
© biens younger, of the third part; dated in June 1788. By thoſe 
neſs to the articles, (which recited certain articles of copartnerſhip, dated in 
Aa re Þ Auguſt 1786, between the plaintiff and the defendant Wittenoom, 
ps. gg wg by which it was agreed that the buſineſs of the copartnerſhip 
Geo. 3. c.26. (as proctors) ſhould be carried on in the name of Wittenoom 
| only until the defendant Creſpigny, the younger, ſhould be ad- 

mitted a proctor, after which the ſame ſhould be carried on in 

the names of the two defendants, it being intended, and thereby 

agreed, that Creſpigny, the younger, ſhould become a partner in 

equal degree with Wittenoom; and which alſo recited that Creſdigny, 

the younger, had been lately admitted a proctor, and that the 

plaintiff was deſirous to quit and give up the buſineſs upon the 
defendants' paying the plaintiff the clear annual ſum of 400 L,) 88 

it was covenanted and agreed that, in conſideration of the 


: plaintiff's 
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plaintiff giving up the buſmeſs to the defendants, they would pay - 


him the clear arnual ſum of 4oo/l. during his life, by quarterly 
payments, and alſo the further ſum of 37 J. 105. every three 
months during the joint-lives of the plaintiff and Mary Green, 
widow of J. Green who was late a partner with the plaintiff, 
| The declaration, after ſtating the above, aſſigned a breach in 
non-payment. 
The defendants pleaded chat the articles of agreement were 
made and executed after the paſſing of the ſtatute, 17 Geo. 3. 
c. 26; that no memorial of thoſe articles was within twenty 
days of the execution thereof inrolled in the court of Chancery, 
as that ad requires; and that therefore the articles were null 
and void. To this plea there was a general demurrer, and 
joinder. | 

Chambre for the demurrer. This caſe comes within the ex- 
ception in the laſt clauſe of the annuity act, which provides 
againſt the extenſion of the act to any “ voluntary annuity 
granted without regard to pecuniary conſideration.” This in- 
deed was not a voluntary annuity according to the moſt exten- 
five ſignification of the term; but the words which follow, 
namely, © without regard to pecuniary conſideration” ſhew the 
ſenſe in which the word voluntary was intended to be uſed. 
And here no pecuniary conſideration was given, the conſidera- 
tion being the relinquiſhment by the plaintiff of a lucrative 
buſineſs in favour of the defendants. That this is the true 
conſtruction of the act is apparent from the general ſcope and 
intention of it, which was to guard againſt the improvident 


acts of infants or neceſſitous perſons, who were driven to make 


hard bargains for the ſake of a preſent ſupply of money. 

The Court ſaid they were inclined to hear the objections, from 
the other ſide, to this memorial. | 

Shepherd, contra, ſaid that the object of the annuity act was 
not ſo confined as had been repreſented. It is a general re- 
galation * for regiſtering the grants of life annuities”; and the 


preainble cannot control the enacting part of the act. Now 


the firſt ſection in terms extends to the grant of any annuity ; 
and therefore this caſe muſt be included therein, unleſs it fall 
within any of the ſubſequent exceptions. Neither can it be 
urged that the object of the act was only to ſecure the regiſtering 
of annuities for, pecuniary conſiderations, or, in the terms of the 


third clauſe, where the conſideration was * in money only ;” for 
there are many exceptions introduced into the act which would 
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1792. be altogether nugatory if that were the intention of the Legiſls 
> ture; amongſt others, that in the fourth clauſe for avoiding any 
Crrsrrcskr aànnuity, where any part of the conſideration ſhall be in goods 
W. or © annuities given by will or marriage ſettlement, or for the 
advancement of a child,” mentioned in the laſt clauſe, where 
there is no pecuniary conſideration paid. Then if the conſtruction 
of the act be not confined to annuities where money only is paid, 
it muſt extend to all caſes, not particularly excepted ; and this is 
not one of the exceptions; for the word voluntary mult be taken 
as contradiſtinguiſhed from con/ideration. If that be not ſo, and 
the conſtruction on the other fide be adopted, the word will be 
perfectly nugatory: for then whether it be voluntary, or for a 
valuable conſideration, it will make 'no difference, provided 
that conſideration: be not pecuniary. This would be to reject a 
ſenſible. operative word from the act, which cannot be per- 
- mitted, and would be letting in great part of thoſe very miſ- 
chiefs againſt which the act was principally intended to guard ; 
For fraudulent annuities may ſtill be granted upon ſome ſup- 
poſed ſervices or conſiderations other than money. 

Lord Kenyon, Ch. J. It is apparent from the preamble, and 
the different clauſes of the act, that the Legiſlature did not in- 
tend that there ſhould be any memorial of an annuity like the 
preſent. The preamble ſtates the miſchiefs of granting annuities 
for ſmall conſiderations by improvident perſons; and thoſe 
miſchiefs are guarded againſt by the ſeveral clauſes in the act, 
as far as human prudence can go. It is evident that the act 
was intended as a check againſt hard bargains. The third clauſe 
expreſsly ſays that the conſideration ſhall be paid in money only. 
The next ſection indeed ſays that if any part of the conſidera- 
tion be paid in notes, and thoſe notes be not afterwards paid, 
the Court may order the deeds ſecuring the annuity to be can- 
celled. The Court therefore were bound by the poſitive words 
of the act to declare that annuities, the conſideration of which 
was paid in notes, muſt be regiſtered purſuant to-the act. But 
in both theſe caſes the annuity is granted in conſideration of ſome- 
thing paid to the grantor ; and no decifion has extended the pro- 
viſions of the firſt clauſe beyond theſe two caſes. Here either 
the annuity was abſolutely void, becauſe not granted for either 
of the conſiderations mentioned in the third and fourth ſections, 
and then no regiſtry of it could make it good ; or it was ſuch 
an annuity as could not be regiſtered according to the act. But 
at is too much to ſay that the annuity is void in itſelf; and I 
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think that neither the ſpirit or the words of the act require 


that it ſhould be regiſtered. As to the argument, exceptio probat 
regulam ; it ſeems to me that the anxiety of ſome members of 
the Houſe induced them to inſert the laſt clauſe, after the act 
was firſt drawn; but I think that the firſt ſection could never 


have been extended to the caſes mentioned in the laſt, if they 


had not been excepted. 

BULLER, J. I agree that the preamble cannot control the 
enacting part of a ſtatute, which is expreſſed in clear and unam- 
biguous terms. But if any doubt ariſe on the words of the 
enacting part, the preamble may be reſorted to to explain it. 
Now the general intention of the Legiſlature may be collected 


from the preamble, which recites “ the pernicious practice of 


raiſing money by the ſale of life annuities;” and the body of the 
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act is alſo confined to annuities granted in conſideration of 


money, or notes. By another clauſe too it is evident that the 
act does not extend to this caſe. The ſeventh ſection prohibits 
brokers taking more than 10s. for every 1001. actually 


paid. It is impoſſible to ſuppoſe that the Legiſlature intended 


to prohibit a broker receiving any premium for his trouble in 
negotiating ſuch an annuity as the preſent; and yet his pre- 
mium cannot be eſtimated according to the directions of that 
clauſe. With regard to the words in the excepting clauſe 
«* without regard to pecuniary conſideration; I think they 
were added to ſhew the ſenſe in which the word © voluntary” 
was before added; and that the meaning of that part of the 


clauſe is this, that any aannity granted for any other than a 


pecuniary conſideration ſhall for the purpoſes of the act be con- 
ſidered to be a voluntary annuity. 
GRosE J. Though the preamble cannot control the enacting 
clauſe, we may compare it with the reſt of the act in order to 
collect the intention of the Legiſlature ; and I think it is appa- 
rent, from the whole of this act, that it was not their inten- 
tion to extend it to a caſe like the preſent. In caſes where 
money has been paid as the conſideration, the Courts order the 
money to be reſtored when they vacate the annuity deeds : but 
the buſineſs, the relinquiſhment of which was the conſideration 
of granting this annuity, we cannot order to be reſtored. 
Judgment for the plaintiff. 
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The Govrrxor and Company of the Britiſh Cult 
Plate Manufacturers again MRRDITRH and Others. 


#* 


Hs ͤ was an action upon the «caſe, in which the plain- 
tiffs declared That before and at the time of committing 
the grievances mentioned they were and from thenceforth 
hitherto have been and {till are poſſeſſed of a certain meſſuage 
Tc, and a certain yard or piece of land, with divers (to wit) 
three warehouſes erected and built thereon, ſituate on the North 
fide. ef Higb- ground Strect, in the pariſh of Chrift Church in Sur- 
rey; and alſo of a certain entrance or gateway leading from the 
fireet through and under the meſuage i into the yard or piece of 
land; and which ſaid entrance during all the time aforeſaid, 
until Vc, was uſed and of right &c, by the plaintiffs, for the 
paſſing and repaſſing of carts, waggons, and other carriages, in 
the ſervice of the plaintitts into and out of the yard or piece of 


land for the more convenient and beneficial enjoyment and oc- 
cupation of the yard, and of the warehouſes Cc, yet that the 


defendants on Vc, wrongfully and injuriouſly raiſed &c, the 
ſaid ſtreet, and the ſoil and pavement thereof, before the ſaid 
entrance Cc, by placing great quantities of wood Vc upon the 
{ſtreet Se there, to a much greater height than the ſtreet or the 
ſoil and” pavement thereof were before raiſed, (to wit) to the 
height of four feet more 5c, and ſo cloſe and near tc, to the 
entrance, that it was and ſtill is thereby greatly blocked up and 
obſtructed; inſomuch that the carts c employed in the ſervice 
of the vlejotiffh have been and ſtill are thereby prevented from 

pa! ihng and repaſſing through the SPED, and the plaintiffs 
are thereby much injured c. 

The defendants pleaded the general iſſue; and at the trial at 
King flon before Gould J. a verdict was found for the plaintiffs 
with 150. damages, ſubject to the opinion of this codrt on the 
following caſe. 

The plaintiffs were poſſeſſed of the premiſes mentioned in the 
declaration under a leaſe for 95 years from Chriſtmas 1777. 
The. warehouſes ſtanding in the yard have been uſed by them 
fince they have been in poſſeſſion for the depoſiting and keep- 


ing of plate glaſs, which is a commodity of large value; and 


very brittle in its nature. The gateway in queſtion before the 
committing of the grievance was of the neg of 12 feet and 
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r inch, from the old pavement, with which the ſtreet in queſ- 
tion had been formerly paved; and the gateway was uſed for 


the purpoſe of admitting waggons into the yard, loaded with 


plate 'glaſs, that they might be. unloaded at the door of the 
warehouſes. The defendants, who. acted as paviors under the 
authority of the commiſſioners, named in an act paſſed in the 
laſt ſeſſion, for paving c Upper-Ground $!reet, in the pariſh of 
Chriſtchurch in Surry, and certain other ſtreets fc, raiſed (a) the 
pavement 2 feet and 1 inch higher than the old pavement. The 
gateway in the centre of the arch is only 10 feet high from the 
level of the new pavement, ſo that the height of the gateway is 
mow reduced 2 feet and 1 inch. The defendants ſoon after the 
paſſing of the above act of parliament, and before the com- 
mencement of the preſent action, in order to execute the powers 
and proviſions of the ſaid act proceeded to take the level of the 
ſtreet, in order to its being paved; and for that purpoſe they 
cauſed a ſtraight and halt line to be drawn in the front of the 
houſes in the ftreet, ſhewing the level and height of the new in- 
tended pavement. And about three months afterwards the de- 
fendants laid the ground according to ſuch level and agreeably 
£0 the line ſo marked out, and paved the ſame, which now 
makes a regular inclined plane with a declinatiun of only one 
foot of perpendicular height in ſeventeen feet of length; and it 
would not be effeQtual if done in any other way: Whereas in 
the original ſtate the declination was about one foot in twelve, 
which was a very unſafe declivity for horſes and carriages 
going up or down. The line ſo made was neceſſary and proper 


and any alteration of the inclined ſurface of the ſtreet leſs ma- 


terial was not ſufficient to render the {ſtreet ſafe for carriages paſ- 
ſing through. In order to admit carriages as heretofore it will be 
| neceſſary to take down the arch and heighten the ſame. The 
caſe then ſtated that by theſe means the plaintiffs are deprived 
of the uſe of the gateway as they had it before, and waggons 
and other carriages are prevented paſſing to their warehouſes, 
and are obliged to be unloaded in the ſtreet, It was allo proved 
that the plaintiffs had given notice to the defendants, and alſo 
to the commiſſioners, that, unleſs the buildings were ſo altered 
as to enable the plaintiffs to enjoy their warehouſes as they did 
before the act paſſed, an action would be brought _ them 
for a ſatisfaction in damages. 


(a) By ſect. 13. the commiſſioners were paved, repaired, rai/ed, ſunk, or altered, 
empowered to cauſe the ſaid ſtreet H do be | Oc. 
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Garrou, for the plaintiffs, relied upon the caſe of Leader v. 
Moxton: and Others (a), which was directly in point with the 
preſent; and eſtabliſhed the principle that the commiſſioners 
under ſuch an act as the preſent are liable to make good to in- 
dividuals any actual damage ſuſtained by their acts. And this 
is founded in good ſenſe, for it could never be ſuppoſed to be 
the intention of the Legiſlature that the avenue to one man's 
houſe ſhould be blocked up for the convenience of his neigh- 


- bours without ſome compenſation. 


Fielding, contra, was {topped by the Court. 
Lord Kenyon, Ch. J. If this action could be maintained, 
every turnpike act, paving act, and navigation act, would give 
riſe to an infinity of actions. If the Legiſlature think it ne- 
ceſſary, as they do in many caſes, they enable the commiſſioners 
to award ſatisfaction to the individuals who happen to ſuffer. 
But if there be no ſuch power, the parties are without remedy, 
provided the commiſſioners do not exceed their juriſdiction. 
But it does not ſeem to me that the commiſſioners acting under 
this act have been guilty of any exceſs of juriſdiction. Some 
individuals ſuffer an inconvenience under all theſe acts of par- 
liament; but the intereſts of individuals muſt give way to the 
accommodation of the public. I doubt the accuracy of the 
report of the caſe cited from Wii.; for I cannot conceive that the 
judges, in conſidering whether or not the action could be ſup- 
ported, laid any ſtreſs on the enormity of the damage ſuſtained 
by the plaintiff, That circumſtance might have induced the 
Jury to encreaſe the damages, if the action could be ſupported, 


but could not of itſelf give a cauſe of action: that muſt have 


depended on the queſtion whether or not the commiſſioners ex- 
ceeded their juriſdiction, 

BULLER, J. The queſtion here is whether or not this action 
can be maintained; and I am clearly of opinion that it cannot, 
becauſe a particular remedy is pointed out by the act (6). If 
there had been no clauſe in the act empowering the commiſſion- 
ers to give ſatisfaction to the party grieved, I am by no means 
ſatisfied that, on the broad principle ſtated; by the plaintiffs 
counſel, any adion could be maintained. There are many caſes 

(a) 3 Will. 461. vid. 2 Bl. Rep. 924. S. C. | or annoyances, as aforeſaid, in ſuch caſes 

(2) The 46th ſection authoriſed the com- where the ' proprietors ſhould or might be 


miſſioners to make any allowance, or pay | materially injured on account of the pave- 
part of the expences incurred by the propri- | ment being neceſſarily raiſed or lowered, 


etors of any ſuch houſe or building, in re- | and whereby ſuch caſes might be particularly 


moving any of the obſtructions, nuiſances, J entitled to ſome compenſation.” 
in 
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in.which individuals ſuſtain an injury, for which the law gives 
no action; for inſtance, pulling down houſes, or raiſing bul- 
warks, for the preſervation and defence of the kingdom againſt 
the king's enemies. The civil law writers indeed ſay that the 
individuals, who ſuffer, have a right to reſort to the public for 
a ſatisfaQtion : but no one ever thought that the common law 
gave an action againſt the individual who pulled down the houſe 
tc. This is one of thoſe caſes, to which the maxim applies, 
falus. popult ſuprema eff lex. If the thing com plained of were law- 
ful at the time, no action can be ſuſtained againſt the party 
doing the act. 
miſſioners to raiſe the pavement; and, not having exceeded 
their power, they are not liable to an action for having done it. 
GROSE, J. The clauſe in the act, which empowers the com- 
miſſioners to award ſatisfaction, is decifive againſt this action. 


Poſtea to the defendants. 


The KINO again/} The Inhabitants of DARLINGTON. 
FT WO juſtices removed Sarah, the widow of, T. Milburn, 
and her ſeven children, from All Saints to Darlington: the 
Seſſions on appeal confirmed the order and ſtated the following 
caſe. 
| John Milburn the grandfather of the pauper's huſband, being 
a ſettled inhabitant of Darlington in the county Palatine of Dur- 
Ham, came into the pariſh of All Saints in Cambridge, under a 
certificate from Darlington dated 13th July 1736. During his 
relidence there (amongſt other children) he had a ſon named 
Thomas, who lived in All Saints, as part of his father's family, 
except for one year, during which he lived as a hired ſervant 
with one Collett in All Saints ; after which ſervice he returned 
to his father ; and afterwards married, and had ſeveral children, 
and (amongſt others) Thomas, the huſband of the pauper, Sarah 
Milburn ; which Thomas lived in All Saints till the time of his 
death. The laſt mentioned Thomas, when of the age of fourteen 
years, was hired to and lived as a ſervant with Mr. Brooks for 
the ſpace of three years in All Saints. J. Milburn the grand- 


father, ſome time before the grandſon's ſervice with Brooks, re- 
turned with his wife to Darlington; leaving behind his fon. 
Thomas, with his family, and amongſt them his grandſon Thomas. 


F. Milburn the grandfather and his wite died in Darlington. 
Neither 
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Neither Srub the pauper er either of ber children bas fince the 
death of OP the huſband done 2 77 act to o Kain a 70 
ment. 

Erſkine, Within, and Raymond, in 1 of dae order of Sef. 
fons. Two queſtions ariſe in this caſe; 1ſt, Whether a cer- 
tificate extend to grand-children ; 2dly, Whether, if it do, the 
certificate, which was granted to the grandfather of the pauper's 
huſband be ſtill in force, or were fundtur officio on the grandfather's 
return to Darlington. Being defired by the Court to confine 
themſelves to the firſt queſtion, they contended rhat the certifi- 
cate extended to grand-children. There is no doubt but that it 
includes children ; for on the birth of a child the certificate, 
granted to the father, attaches on him ; and this is again com- 
municated' to his child afterwards. The conſequence of not 
extending it to grand-children will be this, that as the fon is 
protected by the certificate, he has a right to rehde in the cer- 
tificated pariſh, but his children muſt, after the age of ſeven, be 
ſeparated from him even before they become actually chargeable, 


or he himſelf muſt remove back again to the pariſh granting 


the certificate; and by thoſe means the inconveniences, againſt 
which the certificate act meant to guard, will be produced. But 
this point does not reſt on reaſoning only ; for in R. v. Taunton 


St. Mary Magdalen (a), it was ſaid by the only three judges then 


in court, after the argument, that a certificate extends to grand- 
children: Deniſon, J. ſaid “I ſhould at preſent imagine that de- 
ſcendants are included as well as immediate children :” Wilmet, J. 
alſo thought * that the word © family” took in all deſcendants 
whatever ; for that a deviſe to children takes in grand-children ;” 
and Fofter, J. added, In the civil law “ /iberi” extends to grand- 
children.” It is true that caie was afterwards decided upon 
another point, which made it unneceſſary to determine expreſsly 
upon this; but it is to be obſerved that Deniſon, J., in delivering 
the ſubſequent opinion of the Court, did not retract what was ſaid 
upon the former occafion relative to the operation of the cer- 
tificate. Again, this Court, in giving their opinion in the caſe 


of R. v. St. Mary Weſtport (b), proceeded upon a ſuppoſition that 


the certificate act extends to grand- children. I here the grandſon 
and two great-grand- children of a certificated perſon were re- 
moved from Bradford to St. Mary Weſtport, the certifying pariſh; 
and one of the grounds was the pregnancy of one of the great- 
our children, which would probably be illegitimate, the wo- 


4 (a) Burr. S. C. 402. (6) Ante 3 vol. 44. 
3 man 
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man being unmarried; the Conrt did not think this a ſufficient 
reaſon, becauſe (they ſaid) « certificated perſons could not be 
removed till they were actually chargeable, whereas that only 
made it probable that ſhe would become chargeable:“ but the 
very foundation of that deciſion was that the certificate extended 
to the grandſon and great- grand - children of the perſon originally 
certificated; otherwiſe the Court would not have reverſed the 
order of removal, by which thoſe perſons were ſent back to the 
certificating parith ; for there was no pretence to ſay that they 
had acquired any ſettlement in Bradford, and the order was re- 
verſed only becauſe their refidence at Bradford was protected by 
the certificate. The decifion of that caſe therefore muſt neceſſari- 
Iy be wrong, if it ſhould be now held that a certificate is con- 
fined to immediate children. In Mytbe v. Thurlſion (a), and 
Gale v. Bennett (b), a bequeſt to children was extended to grand- 
children. Perhaps the reaſon, why there are not more deciſions 
upon this part of the certificate, act, is that after the opinion 
thrown out by the three judges in the 'Taunton caſe, it was ſo 
_ univerſally conſidered as a ſettled point, not only in N eftminſler- 

Hall, but throughout the kingdom, that it has never ſince 
been doubted. It has been acted upon ſince that time; and 
therefore it will be dangerous now to lay down a different rule; 
one of the conſequences of which will be the immediate removal 
of many hundred perſons, who are reſiding in different pariſhes 
under an idea that their reſidence is protected there by certifi- 
"cates originally granted to their reſpective anceſtors. 


Lord Kenyon, Ch. J. If this queſtion were at reſt, either 


by reaſon of decided caſes, or by the general opinion of We/{min- 
Aer Hall, I ſhould not be inclined to diſturb it now. But I perfed- 
1y well remember that, when the Taunton caſe was argued, ſo far 
from the profeſſion acquieſcing in what was thrown out by the 
three judges immediately after the argument, great doubts were 
entertained about it. And I infer the very reverſe of what has been 
now attributed to thoſe judges, that they afterwards continued 


of the opinion which they firit threw.out ; for, having hinted a 


looſe opinion reſpecting the operation of the certificate, when 
they came to conſider the caſe more maturely, they deſired not 

-to be bound by what they had ſaid upon that point upon the 
former - occaſion, expreſsly ſaying that it was unneceſſary for 
them to enter into the queſtion. 


„ (4) J. 684. 
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Hind, it was a fort of pledge that the certificate was not intended 
to be abandoned. It is not neceſſary however to determine 


"CASES IN TRINITY TERM 
In this caſe two queſtions have been made ; aſt, Whether by 
| the grand-father's return to Darlington there yas an end to the 
certificate? I am ſtrongly inclined to think that that was not an 
abandonment. If all the family had indeed removed back, that 
would have been an abandonment ; but as his ſon was left he- 


upon that point, becauſe on the other queſtion I am prepared to 
give a deciſive opinion. And my opinion is founded on the 
words and fair meaning of the ſtatute 857 g IV. z. c. 30. By the 
words of that act, the pariſh to which the certificate is granted, 
is obliged to receive the certificated perſon together with his or 


her family.“ Now what is the fair legal import of the word 


family:“ it is true that in conſtruing a will, and where it is 
the intention of the teſtatar that it ſhall. extend beyond © the 
immediate children,” it may haye that operation : but that is not 
the ſenſe in which it is uſed in this act. In common parlance, 
the family conſiſts of thoſe who live under the ſame roof with 


| the pater-familias ; thoſe who form (if I may uſe the expreſſion) 


his fire-ſide. But when they branch out, and become the heads 


of new eſtabliſhments, they ceaſe ta be part of the father's 


family. I admit that a certificate extends to.the ſon, on account 
of the poſitive words of the act of parliament, he being a part of 
the father's family (a): but when he himſelf becomes the head 
of a family, then the words of the ſtatute, public policy, and 
the convenience of mankind, require that he ſhould no longer be 
conſidered as part of his father's family, or be protected by the 
certificate granted to his father. I am not alarmed at the argu- 
ment that this tends to the ſeparation of children from their 
parents; for that is uſual with perſons in that ſtation of life, who, 
not being able to gain a livelihood at home, are obliged to go 
abroad into the world, either as ſervants or apprentices, after they 
have paſſed the age of nurture. It is as beneficial to themſelves 
as it is to the community that it ſhould be ſo; and their parents 
themſelves will, if they judge rightly, form the ſame judgment. 
And chis is not a ſingular inſtance in which children are taken 
from their parents; for in the caſe of pariſh, apprentices, the 
children are put gut by the. pariſh officers, under the ſuperin- 
tendance of magiſtrates, even without the conſent: of parents. 

If this point had been before decided, as was ſuppoſed, I 
ſhould have adhered to the decifion ; eſpecially as, * to 


(a) See alſo R. v. Sherborne, Burr. S. C. 8 ib. 314. 
282; R. v. Bray, ib. 2593 and R. v. Buck- 
the 
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che obſervation which Lord Mansfield frequently. made * | 
theſe caſes, certainty is eſſential for the guide of the juſtices: of 


the peace, who are to carry theſe laws into execution. But I am 
not aware of any authority againſt our opinion; for I know 
that the Taunton caſe was not oonſidered as deciding the point, 
that a certificate extends to grand-children ; and this point was 
not made in R. v. St. Mary Weſtport, Giving full effect to 
the certificate as far as the words of the act, and the intention 
of Legiſlature, go, I think it meets with it's boundary line, when 
it has protected the family of the certificated perſon (a); that is, 
all thoſe who live with the pater-familias ; and conſequently 
that this grand-child, who was the ſon of the head of a diſtin& 


family, was not prevented gaining a dettiement | in All Saints, 


by hiring and ſervice. 

BULLER, J. This caſe gives riſe to two queſtiolik 4 ; firſt, Whe- 
ther the certificate were at an end by the grand-father's return- 
ing to Darlington ; ſecondly, Whether grand-children be within 
the meaning of the certificate at all. On the firit point; I think 
that the certificate was at an end by the grand-father's return; 
it was originally granted to him. The man, to whom a certificate 
is granted, is the perſon whom the Legiflature had in view; and. 
being granted to him according to the ſtatute, it rightly in- 
cludes his family; but his family are © thofe only who live with 
him.” And as it happens in the courſe of time that ſome of the 
children ſeparate from the father, if the father himſelf return 
to the pariſh granting the certificate, I think that the certificate 


is at an end as to all of them. On the ſecond queſtion, I per- 


fectly agree with my Lord; and as he has gone into it fo fully, 
{ ſhould not have added a word to what he has ſaid, had it not 
been thrown out in the argument that a different opinion had 
prevailed in We/tmin/ler-Hall as well as in many parts of the 
country. I have often heard it obſerved by Lord Mansfield, and 
by other judges, that it would have been a fortunate thing for 
the public, if the Court, in deciding on ſettlement caſes, had 
_ :adkened to the ſtrict letter of the acts of parliament, without 
entering into ſubtle diſquiſitions upon the ſubject, which only 
tend to perplex the generality of mankind. This cafe comes 
before us, without any deciſion. upon the point to control our 
judgment. And therefore it muſt depend on the meaning of 
che ſeveral ſtatutes, which I think is clear. The firſt is the 


| (a) Vid. R. v. Sudbury, Burr. $5C 377, 8. 
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N 22 8 & V. 3. c. zo; the object of which is ſtated in the pre- 
amble; “ Foraſmuch as many poor perſons chargeable to the 
Ko vg pariſh Cc, where they live, merely for want of work, would in 
l any other place, where ſufficient employment is to be had, 
Daeatixe- maintain themſelves and families, without being burdenſome to 
on. any k pariſh &c; but not being able to give ſuch ſecurity as may 
be expected upon their coming to ſettle themſelves in any other 
place, they are for the moſt part confined to live in their -own 
-parithes, and not permitted to inhabit elſewhere, though their 
Jabour is wanted in many other places, where the encreaſe of 
manufactures would employ more hands” Sc. Therefore it was 
intended that if a perſon, who from his education or habits of 
life could not get a comfortable ſubſiſtence in the pariſh where 
he was ſettled, thought he could ſupport himſelf elfewhere, he 
ſhould be enabled to go into ſuch other pariſh, where he could 
procure a ſubſiſtence by his labour, &c. The ſtatute then goes on 
'to enact that the pariſh to which the certificate ſhall be 
granted “ ſhall be obliged to receive and provide for the per- 
ſon mentioned in the certificate, together with his or her family, 
till they {ſhall be chargeable, and then it ſhall be lawful for 
any ſuch perſon, and bis or her children, though born in that 
pariſh, not having otherwiſe acquired à legal ſettlement there, to 
be removed to the pariſh from whence ſuch certificate was 
brought.” This act is then confined to the perſon, to whom the 
certificate is granted, © together with thoſe who reſide with him; 
the words are © together with his family.;” namely, thoſe “ who 
conſtitute a part of his family at the time ef the removal.“ 
Ihen, under this act of parliament, could the certificated man 
himſelf have gained a ſettlement in the certificated pariſh ? 1 
think he might; for the ſtatute ſays, that when he is chargeable, 
he may be removed, © not having otherwiſe acquired a legal 
ſettlement there; which neceſſarily implies that he might have 
gained a ſettlement in that pariſh, notwithſtanding the certifi- 
-cate. And ſo the law ſtood till the paſſing of a fubſequent act, 
9 10 V. 3. c. 11.; by which it is enacted © that no perſon, ' 
who ſhall come into any pariſh with a certificate, ſhall be ad- 
judged by any act whatſoever to have procured a legal ſettle- 
ment in ſuch pariſh, unleſs he ſhall take a leaſe of a tenement 
of the value of 1ol. per annum, or ſhall execute ſome annual 
office in the pariſh fc.” But in this act there is not a word 
about the family of a certificated perſon ; and it is therefore com- 
petent to the children to gain a ſettlement there by any of the 
| means 


1 
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means by which he could acquire a ſettlement before. But 
(I think) the true diſtinction is that ſo long as the children of a 
certificated perſon continue a part of his family, they cannot 
gain a ſettlement there ; that is, they cannot gain a derivative 
ſettlement through him. And this is very much confirmed by 
the ſtat. 12 An. ft. 1. c. 18. J. 2., which, after reciting the burdens 
brought on certificated i by the ſervants and apprentices 
of certificated perſons acquiring ſettlements there, enads that no 
' apprentice bound to, or ſervant hired by and ſerving with, a cer- 
tificated perſon, {hall thereby be adjudged to have any ſettle- 
ment in ſuch pariſh. Now if the relatives of a certificated per- 
ſon were included in the ſtat. 9 & 10 V. z., the ſtatute of Aun 
was nugatory. But, inaſmuch as the former a& did not extend 
to apprentices and ſervants, it was thought neceſſary to add this 
clauſe in the 12 Ann. c. 18. to prevent their gaining ſettlements 
in the certificated pariſh. Therefore, conſidering this queſtion 
on all theſe acts together, it ſeems perfectly clear. But two con- 
ſiderations have been urged to the Court, as probably pro- 
ductive of miſchievous conſequences from this conſtruction of 
the ſtatutes; Firſt, it is ſaid, that the children of a certificated 


perſon will be liable to be removed, as being likely to become 


chargeable: whereas, according to the preſent underſtanding 
of the act, they cannot be removed till they are actually charge- 
able. But that muſt be qualified in the way I have already 
mentioned. For I conſider it thus, © that you cannot remove 
the ſon of a certificated perſon, while he remains a part of his 


father's family, until he becomes actually chargeable : but when - 


he has quitted his father's family, and is domiciled elſewhere, he 
may be removed, as any indifferent perſon.” The ſecond in- 
convenience is, that perſons in the ſame fituation with theſe 
paupers will be removed, and thereby many of the miſchiefs, 
againſt which the diveificats act meant to guard, will happen: 


but that argument only applies to caſes where a certificate has 


been granted. Whereas if the certificate act were to extend to 
the grand-children, and the remote deſcendants of a certificated 
perſon, the conſequence would be that no certificates would be 
granted at all ; which would be much more injurious to the 
public; for the reluctance, which at preſent prevails in different 
parts of the country againſt granting certificates would be 
greatly increaſed; and thus the otjet of the certicate act would 


be totally fruſtrated. 
Vol. IV. | 9 U 
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Gnosz, J. Upon the fiſt queſtion, whether'or not this cer- 
tificate were abandoned, I wiſh to be underſtood as not giving 


any opinion: it is a nice queſtion, and before I determine upon 


ir, I ſhould wiſh to have it argued. But in this caſe it is un- 


"neceſſary to conſider it. With regard to the other queſtion, 


whether it were the intention of the Legiſlature to include 


grand-children in the certificate, I have no doubt. Without 


repeating all the reaſons given by my brethren, I will only ſay 
that I am clearly of the ſame opinion with them; and on this 
mort ground. The word“ family“ is uſed in che firſt part of 
the act; and therefore the operation of the certificate muſt be 


i to the family of the perſon certificated. But grand- 
children are not, properly ſpeaking, of the family of the grand- 
father, but of his ſon; for when the ſon becomes the head of a 
new branch, and has children of his' own, he ceaſes to be part 
of his father's family; and his children then form a part of his 
own family. And that this was the intention of the Legiſlature 
.alſo appears from the word ©.children” in the latter part of the 


ſame ſection, where it is uſed as ſynonymous with © family.” It 
has however been objected that, by this conſtruction of the act, 
the grand- children will be removed from their parents after the 
age of nurture; to which my anſwer is, that whenever ſuch a 
removal is in contemplation, the father of thoſe children may 
himſelf apply for another certificate for him, whick will inclade 


Bis family. 
Both orders quaſhed. 


The KING againſt The Inhabitants of EAsr SazrrorD. 


WO juſtices removed John Mills and Phebe his wife from 
Eaſt Shefford in the county of Berks to We Herd i in the 
ſame county. The ſeſſions on appeal quaſhed the order, and 


Nated the following caſe. The pauper was hired by one Stephen 


Birch of Welford to ſerve him from Michaelmas 1790 to the Mi- 
cbuelmas following, at four guineas wages. He accordin gly 
went to his maſter's-on the day appointed, and continued there 


eight weeks, when he. ran away, and was abſent for thirteen 
weeks; during which time he worked with and received wages 
from another perſon. S. Birch then apprehended him by 4 


warrant; but in his way to a juſtice aſked him whether he 


would come back to his place or go to priſon; and if he would 
come back and go on in his place as he ought to do, he might. 
The 
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The pauper ſaid he would come back: and his maſter. aſked 
him then what he ſhould be willing to abate for the time he had 
been abſent. 'The pauper faid he thought one ſhilling a week 
would not hurt him, which was agreed to; and the pauper re- 
turned into his ſervice, and continued till the end of his year, 
when lie received all his wages, except the thirteen ſhillings 
which had been agreed to be deducted. 

Milles and Blackſtone in ſupport of the order of ſeſſions. In 
order to eſtabliſh a ſettlement by hiring and ſervice, there muſt 
be an abiding in the ſervice throughout the year. Now here 
| the. ſervant, by an improper act of his own, left his maſter's 

ſervice for thirteen weeks; therefore that was a complete 
abandonment of the ſervice. But it will be urged that here 
was a diſpenſation of the ſervice during that time by the 
maſter's receiving him again: but if the circumſtances under 
which he was received be duly conſidered, they will be found 
to differ this caſe from others of the ſame kind which have 
been already determined. It may be obſerved that in none of 
them was the abſence ſo conſiderable as here; and in all there 
is an implied forgiveneſs of the maſter for the abſence. Whereas 
here the maſter apprehended the ſervant, and was in the act of 
taking him before a juſtice for the purpoſe of puniſhment; and 
imſiſted upon it as a preliminary condition before he received 
him again, that ſo much of what he had before agreed to give 
him ſhould be deducted. This therefore amounted in effect to 
a new contract. The maſter ſo far forgave him as to be willing 
to take him again upon the ſame terms as before, but he would 
not conſider him as a ſervant during the time of his abſence. 

I R. v. Nether Heyford (a), where a ſervant who had been ab- 
ſent for five weeks paid his miſtreſs what he had earned during 
the abſence, Lord Mangſeld ſaid The ſum deducted was not 

-« proportioned to the time of his abfence ; which would have 
a been the meaſure of deduction, if the contract had been con- 
"« fidered' by them as totally diſſolved and at an end, when he 
went away from her. But the paying her the exact ſum that 
„ he had earned ſhews that theſe five weeks ſervice was treated 
by themi' as a part of the ſervice done to her.” So that his 
Lordſhip thought that the deduction of wages (properly fo 
called) for the time of abſence would have been a diſſolution 
.of the contract. In all the other caſes of diſpenſation where 
ſome part of the wages was deducted in conſequence of 
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improper abſence, it was done ' at the end of the ſervice, 
and the acceptance of the ſervant again after his abſence 
was unconditional, which it was not in this inſtance; and 


therefore this cannot be conſidered as a conſtructive aſſent to 


the departure, which was preſumed in the other caſes. 
From the circumſtance of the ſervant's being received after an 
abſence without previous conſent, a preſumption has been raiſed 
in many caſes that the maſter was willing to diſpenſe with the 
ſervice during ſuch abſence : but here that preſumption 1s re- 
butted by the maſter's conduct in taking up the ſervant on a 
warrant, and in deducting his wages for that time. So that 
the Court cannot ſay that the ſervant was conſtructively in his 
maſter's ſervice, when the maſter has by his own act negatived 
it. The ſervant could not in an action“ have recovered his 
wages for the thirteen weeks, as was obſerved on a ſimilar oc- 
caſion ih R. v. Weſtmeon (a); and if not, he _ not, as againſt 
the pariſh, claim a ſettlement. 
Lane and Nares, contra, were ſtopped. 

Lord Kenyon, Ch. J. If the old contract were diſſolved 
when the ſervant abſented himſelf, and a new one entered into 
on his return, I agree that the pauper could not gain a ſettle- 
ment by ſerving under it. And therefore the queſtion is whe- 
ther the ſervice after the pauper's return were performed under 
the old or a new contract. This is one of the many caſes, in 
which we have to regret that the words of the ſtatute have been 
departed from: But as there is a ſeries of adjudged caſes, the 
principle of which applies to the preſent, it is too much for us to 
overturn them, though if the queſtion were now to ariſe for the 
firſt time, perhaps we ſhould make a different determination. It 
has been decided that abſence at the beginning, the middle, or 
the end, of the year, may be diſpenſed with, either with the 
conſent of the maſter or for an excuſeable cauſe. In R. v. Han- 
bury (ö) it was held that an abſence for a fortnight did not de- 
feat the ſettlement, though the wages were deducted for that 
time. Now it is impoſſible to diſtinguiſh this caſe from that, 
in principle. It has been ſaid, however, that the abſence in 
that caſe was for a ſhorter period than in the preſent : but 1 
wiſh that thoſe, who uſed ſuch an argument, would have drawn 
the line, and given us the ne plus ultra. Probably, if the firſt 
caſe after the ſtatute had ariſen” upon an abſence of thirteen 
worn, the Court would have ſtarted at the . but the 


(a) Call. 129. Nh. Burr. S, C. 322. | 
2 Court 
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Court have gone on ſtep by ſtep, and having held that ſervice 


for a fortnight may be diſpenſed with, I think we are bound 


by the principle of thoſe caſes to ſay that this pauper gained a 
ſiettlement in Welford by hiring and ſervice. For on his return 
he was received again into his maſter's ſervice where he con- 
tinued under the old contract. There is no pretence to ſay that 
he entered into a new contract; and the maſter's object, in ap- 
-prehending him by a warrant, was to compel him to complete 
the ſervice under the old contract. 

| BULLER, J. and Gros J. of the ſame opinion. 

Order of ſeſſions quaſhed, | 


The KING again} The Inhabitants of WT ILESRA. 
77 SAREL, his wife and ſon, were removed from Crow- 
.* land in the parts of Holland, in Lincolnſhire, to Whittleſea, 
in Cambridgeſhire : on appeal the order of juſtices was quaſhed, 
ſubject to the opinion of this court on the following caſe. The 
pauper W. Sarell for 12 years and upwards prior to and imme- 
diately before his removal to Whittle/ea reſided in Growland; 
before which time he was legally ſettled in Vhililgſca. During 
his reſidence at Crowland he was legally choſen an hogringer 
for the pariſh of Crowland for one year at a court leet for the 
-manor of Crowland.; he was preſented by the jury for the ſaid 
office, and was {worn therein and paid four pence for the oath,; 
and he ſerved duch office two years on his own account. The 
duty of ſuch office is to attend the open commons, to ſee that 
-all hogs turned thereupon were rung, and ſuch hogs as were 
not rung it was the duty of his office to take to the pound, 
-which he frequently did ; and he always received one penny 
For impounding, and fixpence for ringing each hog. The ap- 
pointment to ſuch office is of great antiquity, and ſerviceable 


to the inhabitants of the pariſh of Crowl/and, During the pan- 
per's reſidence at Crowland he rented a houſe there of one Allam, 
at the yearly rent of eight guineas, for which he was to pay, 
and did pay, all taxes and rates Vc. The caſe then ſet forth 
evidence, reſpecting the pauper's paying the taxes c, but it did 
not ſatisfactorily appear whether or not he was rated. 

Bower and Dauncey, in ſupport of the order of ſeſſions, were 


Nopped by the Court. 
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Erftine, Chambre, and Balguy, tontra, The place of an hog- 
ringer is not an office known to the common law: it is in its 
nature a private employment; and it's duty is merely to take 
care that the hogs do not go on the commons unrung. It is 
like the employment of a ſhepherd, whoſe duty it may be to 
take care of the ſheep of many individuals in the pariſh. But 


even if it can be called an office, it is not a public office within 
the act of parliament (a). In all the caſes in which a ſettlement ; 


has been gained by ſerving an office, there has been a public 
duty annexed- to it: whereas this is of a private nature. And 
though it is ſtated in the caſe to be an office of great antiquity 
in the pariſh, it muſt have originated in a bye-law, made at the 
court-leet by thoſe individuals who had a right of common. In 
1 Ro, Abr. 541. L. X. pl. 6. it is ſaid that a perſon cannot be 
amerced at the leet for ſurcharging a common; and the reaſon 
given is becauſe it concerns private intereſts, and not thoſe of 
the public. So that for whatever length of time this office may 
have exiſted, as it merely concerns the intereſts of individuals, 
it 18 a private and not a public office. 8 
Lord Kenyon, Ch. J. It is ſtated in the caſe that this is an 
annual office of great antiquity, and ſerviceable to the pariſh at 
large; and thar there is an oath of office. Therefore it ſeems 
to me that it is a public and annual office within the meaning 
of the act of parliament. Every employment in a pariſh is not 


indeed equal to expreſs notice, though it be a matter of noto- 


riety to the pariſh, It was once made a' queſtion whether 


ſhoeing the horſes of the Lord of the manor was not equal to 


notice ; but it was determined not to be equivalent. If this 


perſon had been hogringer to certain individuals only, he would 


not thereby have gained a ſettlement : but he was not merely an 


guiſhed from this caſe, 


officer of A., B., or C., but of all the inhabitants of the pariſh. 
It has been held that a tithingman (5), a borſholder (c), an 
aletaſter (4) or a hayward, may gain a ſettlement by ſerving 
either of thoſe offices ; and the latter, whoſe duty it 1s merely 


to take care of the fences within his diſtrict, cannot be diſtin- 


Order of FF oak 8 


(a) 3 V. 3c I (e) Burr. S. C. 223. 
(5) Stra. 444. | (4) . 365. 
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; Ahe KING e 8 P. BLEASDALE and Another. 
H IS was a conviction on the ſtatute of 5 Ann. c. 14. 7 4. 
for uſing a greyhound to deſtroy game, without being 
„ for which the defendants were convicted i in 51. each; 
Which 
The Court, without keiring any argument, ſaid could not be 
ſupported ; for that it was only one offence ; and that the ma- 
giſtrate ſhould only have convicted them in one penalty. That 
this queſtion depended on the 5 An. c. 14. / 4. which enacts 
< that if any perſon or perſons, not qualified , ſhall keep or 
uſe any greyhounds c, to kill and deſtroy the game, and ſhall 
be thereof convicted &, the perſon or perſons ſo convicted 
{hall forfeit the ſum of five pounds.” And they ſaid that this 
point lad been ſeveral times decided 3 in Hardman v. Whitacre 
(a), and in n 
Convidion quaſhed. 
Wood, in ſupport of the conviction. 
Chambre, contrd. 


(a) Bull. N. P. 189. 


The KING againſt Pi KERIL I. 


N a quo warranto information againſt the defendant, as a 

burgeſs of Newcaſtle-under-Lyme, a verdict was found for 
the relator on all the iſſues; on which judgment of ouſter was 
entered up, and that the defendant, in order to ſatisfy our 
ſaid lord the king for and on account of the uſurpation afore- 
faid, be taken tc; and that J. Wilkinſon (the relator) do recover 
againſt the defendant 180/. for coſts &.“ On which a writ 
was iſſued requiring the ſheriff of Staffordſhire to take the de- 
fendant c, © to ſatisfy us, concerning his redemption, by 
reaſon of his claiming to have, uſe, and enjoy, the office of a 
burgeſs c;“ and this writ was indorſed thus © allowed for 


for coſts 1807.” | 
| Boner obtained a rule, on a former day, calling on the re- 


| lator to ſhew cauſe © why the defendant ſhould not be diſ- 
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charged out of the cuſtody of the ſheriff of the county of Stafford, 


on payment of a ſmall fine for his redemption by reaſon of the 


premiſes whereof he ſtands convicted in this cauſe ;” and he 


* ſtated 
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Where a 
charter re- 
quired that 
the mayor 
and. common 
clerk for the 
time being, 
and the com- 
mon council 
for the time 
being, or the 
major part 
of them, ſhould 
elect; and 
the common 
council was 
a definite 
body conſiſt- 
ing of 36; 
held that 

a majority 
of the whole 
number mult 
meet to form 
an elective 
alſembly ; 
and that 

if the corpo- 
ration be ſo 
reduced as 
that ſo many 


do not remair,, no elde can be had at all. 


ſtated that che bee of his motion was to enab F 


8 de fendant 
to take the benefit of the Lords Act, at the next Fes, as to that 
Part of the execution which related to the coſts. . 

Leycefler, who now oppoſed this rule, ſaid he had no objection 
20 the defendant” s being diſcharged out of cuſtody as to that 
part of the execution, which related to the contempt, but inſiſted | 
that this rule could not be ſupported, becauſe there was no pretence 
now to diſcharge him as tothe other part, reſpecting the Colts. 


On this ground 


The Court agreed that the rule muſt be diſcharged ; ſaying 
however that the fine to the king in ſuch a caſe was merely 
nominal, and that that would be no objection to the defendant's 
being diſcharged our of cuſtody under the Lords“ Act, as to the 
execution for the coſts, which was now conſidered as an execu- 


tion in a civil ſuit (a). 
Rule ate. 


(a) Vid. R. u. Stokes, cue. 1363 and E. v. Ayers, ante 1 vol. 266, 


The King againſt BELLRINGER. 


N information in nature of a quo warranto-was filed againſt 

the defendant, calling upon him ro ſhew by what autho- 

rity he claimed to be a capital burgeſs of the number of twenty- 
four, in the borough of Bodmin. The plea ſet forth that Bodmin 
was an ancient berough, and was incorporated by the name 
of the mayor and burgeſles of the borough of Bodmin, I hat 
there ought to be twenty-four capital burgeſſes of the number 
of twenty-four, and that the office was an office of truſt, touch- 


ing the government of the borough, and the adminiſtration of 


public juſtice. It alſo ſet forth a charter of the 5th of Elizabeth 
incorporating the borough by it's ancient name, and ordaining 
that there ſhould be twelve capital burgeſſes and counſellors of 
the borough, and twenty-four other capital burgeſſes of the 
number of twenty-four, which twenty-four together with the 
twelve ſhould be the common council for. the government of 
the borough, and for aſſiſting the mayor for the time being. 


And another charter of the 36th of Elzzabeth, whereby ſhe granted 


that che mayor and thirty-ſix capital burgeſles being the com- 
mon council of the borough, together with the common clerk. 


far 


£ 


IN THE THIRTY-SECOND.YEAR OF GEORGE m. 


for, the time being (a), or the major part of them, from time to time and 
in all times to come ſhould yearly, vis. on 24th September, chooſe 
one honeſt man of the number of the twelve capital burgeſles at 


that time in the ,borough inhabirant, who ſhould be mayor for 


a year following, and that he after his election and before his 


admiſſion ſhould take his oath of office before the laſt mayor, 
in the preſence of the aforeſaid thirty- ſix capital burgeſſes for tbe 


time being, or the major part of them. And that the mayor and 


common clerk for the time being, and the common council for the time 


being, or the major part of them, ſhould elect all the officers and 


miniſters of” the borough; and that ſuch officers and miniſters 
ſhould be ſworn in before the mayor and common clerk, and 
the common council for the time being, or the major part of them. 
And in caſe of the death or amotion of the mayor for the time being 
within the year, that it might be lawful for the ſaid common 
clerk and thirty-ſix capital burgeſles, being the common council 
of the ſaid .borough, or the major part of them for the time being, 
to elect one of the aforeſaid twelve capital burgeſſes to be mayor, 
and that he ſhould take his oath before the common clerk 
and capital burgeſſes, or the major part of them. It then gave 
Power to the mayor and common council for the time being, or 
the major part of them, to commit or fine ſuch as refuſe to ſerve 
the offices. And if it ſhould happen that any of the aforeſaid 
capital burgeſſes for the time being, or any other officer &c, for 
the time being, or any burgeſs of that borough, in their functions 


ſhould miſbehave or commit any crime for which he ſhould be 


thought worthy by the ſentence of the mayor and thirty-ſix 
capital burgeſſes, or the major part of them for the time being, from 


his office to be removed, then and fo often it ſhould be lawful. 
for the aforeſaid mayor and thirty-ſix capital burgeſſes, or the 


major part of them ſuch perſon &c. to amove. The plea ſtated 
the acceptance of theſe charters ; and that on 25th June 1790 
there were only fix capital burgeſſes and counſellors, and only 
twelve capital burgeſſes of the number of twenty-four, then 
living and ſurviving: and that on the ſame day the defendant 
was elected one of the twenty-four by a majority of the then 


capital burgeſſes and counſellors, and of the She capital burgeſſes 
of the number of twenty-four, &c; by reaſon of which c; and 


ſo claimed title. To this it was replied, 1ſt, That from the 


granting of the letters patent in the 36th Elzzabeth hitherto a a 


(a) In this and all other parts of the 
charters where theſe words occur the origi- 
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certain uſage and cuſtom touching and concerning the eleQion 


of the ſaid offers and miniſters in thoſe letters Patent mentioned 
hath prevailed within the faid borough, 1 Vis. "that during all the 
time aforeſaid nineteen at leaſt of the ſaid mayor, common 
clerk and common council, in thoſe letters patent mentioned, 
have been uſed and accuſtomed, and ought to aſſemble them- 
ſelves and meet together, and have during all the time afore- 
{aid aſſembled themſelves and met together, at every election of 


the ſaid officers and miniſters or any of them in thoſe letters 


patent mentioned, except at the ſaid ſuppoſed election of the 
faid defendant in the faid plea mentioned, vis. at &c; concluding 
with a verification (a). 2d Replication, That from the granting 
of the ſaid letters patent of 36th of Elzzabeth hitherto a certain 
uſage and cuſtom, touching and concerning the election of the 
ſaid officers and miniſters, in thoſe letters patent mentioned, 
hath prevailed within the ſaid borough, vis. that during all 
the time aforeſaid, no election of any of the ſaid officers or 
miniſters hath been nor ought to have been had or made 
by a leſs number than nineteen of the ſaid mayor, common 
clerk, and common council in thoſe letters patent mentioned ; 
and that during all that time, whenever a leſs number than 


' nineteen of the ſaid mayor, common clerk, and common council, 


have aſſembled and met together for the purpoſe of eleing 
any of the ſaid officers or miniſters, ſuch aſſembly and meeting 
hath during all the time aforeſaid been uſed and accuſtomed to 
be and ought to have been broken up and diffolved, and ſuch 
intended election omitted and poſtponed for want of a ſufficient 
number of the faid mayor, common clerk, and common council, 
to proceed to ſuch election, to wit at &c. The zd Replication 
ſtated the cuſtom to be, that every election of any of the ſaid 
officers or miniſters in thoſe letters patent mentioned ſhould be 
had or made by nineteen at the leaſt of the ſaid mayor, common 
clerk, and common council fc. To each of theſe there was a 
general demurrer and joinder. | | 
This caſe was firſt argued in laſt Z: lary Term by Eaft for the 
demurrer, and Gibbs contra, and in this term oy Bower for the 


demurrer, and Morris contra. 


(4) On the firſt — the Court be- f met for the purpoſe of election, and attempt - 

ing of opinion that at any rate this uſage | ed in vain to make an election, had never 

was not well pleaded in the replication, occurred, leave was given to amend the 

becauſe for ought appeared to the contrary the | pleadings, and the two other replications 
tatof a ſmaller nuuibei than nineteen having | were added before the ſecond argument. 

| Arguments 
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Ar guments in ſupport of che demurrer. Two queſtions ariſe 


on this record; 1ft, As to the uſage which is pleaded to control 
che conſtruction of che charter. ad, As to the true conſtruction 
of the charter, independently of the uſage, . 1. The attempt to 
plead an uſage in this manner is perfectly new, and therefore 
very queſtionable on that account atone. It cannot be ſupported 
either on principle or precedent ; uſage at moſt is no more than 
evidence of ſome general law or contract; and no matter of 
mere evidence can be pleaded. In the caſs of contracts no 
parol evidence can be admitted if the contract itſelf exiſt; 
neither can it in the caſe of an exiſting charter; but if this 
be admiſſible, it will be letting in parol evidence indirectly 
of what cannot be done directly. Uſage may be given in evi- 
dence of ancient preſcriptions in a corporation, which preſuppoſe 
a charter; but it cannot be pleaded as the evidence of ſuch a 
charter, nor is there any caſe where it has even been admitted 
as evidence of a charter acknowledged to exiſt ; becauſe it would 
be admitting ſecondary evidence; and if not, a fortiort it cannot 
be pleaded. If ſuch an uſage be pleadable, when does it begin 
to have legal exiſtence ? There 1s no limitation of time known to 
the law ; its advances are gradual from the moment of the char- 
ter being granted; and if this replication be ſuſtainable, an uſage 
of a week old may equally be pleaded to control the meaning of 
a charter; which would be manifeſtly abſurd. Beſides it is 
permitting the grantees to . conſtrue the king's charters inſtead 
of his courts of law. The conſequences of this would be highly 
inconvenient; it would tend to introduce confuſion. The 
fame words might have a different conſtruction put on them in 
different places. The miſchief would extend ſtill further. If 
charters may be thus conſtrued by thoſe who act under them, 
fo may deeds and acts of parliament. The attempt indeed was 
once made to conſtrue the 43 Elia. relative to the rating of perſonal 
property by che uſage which had prevailed under it, but that 
was found to be ſo contrary in different pariſhes, tha: no further 
notice has been taken of ſuch an argument ſince. But caſes 
may becited where evidence of uſage has been adverted to by 
the Court in conſtruing charters ; ſuch as Rex v. Vark, Cowp. 
248.; Blankley v. Wi nſ/tanley, 3 Term Rep. 279.; and Gape v 
Handley, M. 17 Geo. 3. there cited. But upon all thoſe and 
ther caſes to the like effect theſe obſervations may be. made; 
that where the uſage has been adverted to, it has been as evidence 


of ſomething elſe, as of a charter, and not as a ſubſtantive fact 
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1792. of itſelf, ſuch as it is here pleaded. Ic has alſo been admitted 
NOI not as evidence of an uſage ſince, but before, the charter, which 
The Kia was the {abject of con ideration : and as the corporation. claimed 

Bu 3 rights by virtue of t the uſage which preſuppoſed a former charter, 

A only queſtion has been, whether the words of the ſubſequent 
charter have, been explicit enough to overthrow the former 
uſage. Again where recourſe has been had to it at all, it has been 
to preſerve. the corporation and not to deftroy i it, as it is attempt-= 


— % 


ed now. In the next pes, even where the uſage. has been 


4 


their opinion, and only adverted to it as e thereof. 
But if on the words of the charter itſelf they have been of a 
different opinion they have always t treated the uſage with negle&, 
and diſavowed it's being binding upon t them : and it has been 
often ſaid, that where the words of a charter were plain, uſage 
could not alter them ; if doubtful, they might be explained by 
it. This furniſhes ni ſtrong objection to the replication: 
for it is a clear rule! in pleading that no matter can be pleaded, 
which, admitting it to be true, is inconcluſive : and it will not 
be pretended that if the Court, independent of the uſage, would 
conſtrue the charter one way they are bgund by force of the 
uſage to conſtrue it another. - This brings the argument to the 
true and only queſtion, namely, whether by the true conſtruc- 
tion of the charter of the 36th Elis. a majority of the whole 
number, or only of the exiſting body of the corporation, are 
neceſſary to form an election to the office held by the defendapt. 
The words, on which that queſtion more immediately turns, are 
that the mayor, and che common clerk for the time being and 
the common council for the time being, or the eayor part of 
0 them, ſhould elect all the officers and miniſters, c. The 
corporation conſiſting of the mayor and thirty-ſix capital bur- 
gelles, it is contended on che other fide chat the major part of them 
muſt mean the major part of the whole body, conſiſting of the 
definite number of thirty-ſeven ; and conſequently that no leſs 
than nineteen can form the election. But the words before uſed 
* for nd time bong, . refer to the exiſting — at 
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to have a liberal and favorable conſtruction, zſ ue ad plenitudinem. 
But even if that were more doubtful than it is, it is an excellent 
rule for the conſtruction of charters to expound doubtful phraſes 
by other parts of the charter. Now to ſhew that theſe words 
for the time being reter to the exiſting ſtate of the corporation, it 
is only neceſſary to advert to that part of the charter which 
provides for the election of another mayor upon the death 
or removal of one within the year; and there the election is or- 
dained to be made by the common clerk and thirty-ſix capital 
burgeſſes or the major part for the time being. No words can ex- 
preſs a ſtronger reference than theſe to the exiſting body. And 
that the majority referred to by the charter muſt be taken to 
mean he major part for the time being, although not ſo directly 
expreſſed, is further evident from the clauſe relative to che re- 
moval of the officers and miniſters for miſbehaviour, which is 
to be “if thought worthy by the ſentence of the mayor and 
thirty-fix capital burgeſles, or the major part of them for the time 
being, fc, to be removed”; and yet it is expreſſed that the actual 
amoval in conſequence thereof ſhall be by the © mayor and 
thirty-ſix capital burgeſles or the major part of them.” Now if 
the major part of them referred in this charter to the original, 
and not to the exiſting, number, this groſs abſurdity would fol- 
low, that a leſs number might judge of the propriety of the 
amoval than was neceſſary to do the miniſterial act of a- 
moving : and thoſe words are not ſo ſtrong as the clauſe in 
queſtion, where the words, for the time being, immediately precede | 
or the major part of them. In order therefore to make the charter 
_ conſiſtent and ſenſible, the conſtruction contended for by the 
defendant ought to prevail. But as it is only pretended that 
the uſage ought to be called in aid of the conſtruction, where the 
meaning of words in a charter are doubtful ; and as it cannot be 
contended that words can any longer be faid to be doubtful, 
whatever they might have been thought to be originally, after a 
preciſe legal nieaning has been athxed to them by a court of 
law, theſe words can no longer be argued to be doubtful, having 
been already interpreted by this court, in the caſe of the King 
v. Grimes (a), ſupported by other authorities. One of the queſ- 
tions there was, whether John Leigh who preſided as mayor at 
the defendant's election was a good mayor, the election of a 
mayor to be by the mayor and eleven capital burgeſſes for the time 
being (b), or the major part of them; which is the ſame expreſſion 
| (a) 5 Burr. 2598. (3) Pro tempore exiſten. as in this caſe. 

Vox. IV. ̃ 9 2 as 


The Kt 


BFTLLININ GER 


— T2 To 
==__ SI Im Eo TIES 


—— — 


. 
. 
. 
* * 
DVD 
- —— — —äꝓö— — — 2 — — —ͤ—— —— — —_ 


816 


1792. 
4 ” 
The Kine 

againſt 


- B&xLLkINGER 


CASES IN TRINITY. TERM 
as occurs in this caſe. That charter afterwards ſtated that they 
ſhould aſſemble at the Guildhall, and that the major part of them 
then there aſſembled ſhould ele, There were at that time only eleven 
capital burgeſſes, including the mayor, exiſting ; and Leigh's 
election was made by four only, who were aſſembled at the 
Guildhall, in the abſence of the reſt. The Court held the rea- 
ſonable conſtruction of the charter to be, that the mayor and 
a major part of the /ub/i/ting burgeſſes ſhould meet to form the 
election. Now the major part of the /ub/ifting body would have 
been fix; whereas ſeven were neceſſary to make a majority of the 
whole number, 

[BULLER, J. remarked, chat Aſton, J. had ſaid, in chat caſe, 
that though a majority of the ſubſiſting body was ſufficient to 
form the election when met, yet that there ſtill muſt remain 
enough of that ſubſiſting body to form a * of the 
whole body when the corporation was full. ] 

To this it was anſwered that whatever opinion Afton, J. 
might have thrown out in that caſe upon the ſubject, it does 
not appear that the reſt of the court adopted it: indeed in the 
printed report, their reaſoning, which is ſtated to be the reaſon- 
ing of all the judges, proceeds upon a different foundation. 


And in two ſubſequent caſes, Alon, J. himſelf ſeems to have 


adopted a different opinion; firſt in R. v. Varlow, Corp. 248. 


where the election of mayor being by the mayor, aldermen and 


burgeſles or the greater part of them, Afton, J. and the reſt of the 
court expreſsly declared their opinion that an election by the 
major part of thoſe aſſembled was ſufficient, although it might 
not form a majority even of the ſubſiſting body; that being in- 


definite. There too, the words for the time being were wanting, 


which makes it ſtronger than this caſe. And thoſe very words 
were afterwards ſtrongly relied on by Afton, J. in Rex v. Monday, 
Cowp. 538 ; who in anſwer to a queſtion of Lord Mangfeld, 
whether in a caſe of a definite body a majority of the whole 
number was not neceſſary to conſtitute an election, anſwered 
that it was ſo conceived in Rex v. Reeſe; and Rex v. Newſham ; 
but that in the caſe before them the 2words ſeemed to confine it to a 
majority of the members for the time being. And there the words 
referred to were exactly the ſame as theſe. The queſtion of 
conſtruction therefore ſeems entirely concluded by theſe au- 
thorities. 

Againſt the demurrer, it was inſiſted to be hardly neceſſary 
to refer to the uſage at all, rhe words of the charter itſelf being 


plainly 
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plainly againſt the defendant ; but if they were only ord 
to be doubtful, and to be apa of either conſtruction, 
then the uſage was a proper and legal expoſitor of them; and 
being ſo, was properly put upon the record. Firſt, it was 


contended that the conſtruction of the charter would be uni- 


form, conſiſtent, and ſenſible, by referring the words for the 
time being, upon which the main ſtreſs is laid, to the different 
individuals of whom the corporation might be compoſed in 
after times from the granting of the charter. Thoſe words can 
have no other ſignification in many parts of the charter; as where 
applied to the mayor, or common clerk, for the time being ; 
that is the mayor &c, whoever he may happen to be at ſuch a 
time. If that be ſo with reſpect to thoſe officers, the ſame 
words ought to have the ſame conſtruction, when applied to the 
other members of the corporation, namely, the body compoſed 
of twelve, and that of twenty-four. Theſe are expreſsly directed 
to form the common council of thirty-fix. Each of the perſons 
there named was firſt to take upon him one of theſe offices 
and when the charter directs how the elections fhall be made in 


after-times, it naturally, though perhaps ſuperfluouſly, deſcribes 


thoſe bodies with the addition of the words © for the time 
being;” meaning no more than in the other caſes before alluded 
to, that thoſe who for the time being filled thoſe thirty-ſix 
offices, which formed the common council, ſhould elect. If the 
charter be read with this view, all the difficulties ſtarted on the 
other fide are removed at once; and the fame words will have 
the ſame conſtruction chreughout the charter, which will not 
be the caſe according to the conſtruction contended for by the 
defendant. In ſeveral parts of the charter, where tlie words 
« for the time being, or the major part of them,” occur, it is with 
expreſs reference to the common council, as conſiſting of thirty- 
ſix ; as in the election of mayor Fc. Now the major part for 
the time being of thirty-ſix can have but one interpretation. 
With reſpect to the King v. Grimes (a), it may be obſerved, that 
this point was never agitated there. It was enough to ſay that at 
all events the election had not been made even by a majority of 
the /ub/iting body; and the expreſſions there made uſe of have a 
reference to that fact. Beſides what has been ſtated by Buller, J., 
as ſaid by Alon, J. in that caſe, is deciſive againſt the defendant. 
And in the Xing v. Varlo (6), the Court expreſsly took the diſ- 


tinction between corporations conſiſting of a definite and an 


0) 5 Burr. 2598. 3) Corp. 248. 
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1792. indefinite number; in the former they conſidered it neceſſary 

— for a majority of the whole body to meet in order to form the 
The Kine election; though when ſuch a majority were met, a majority of 

. „ thoſe might do the act. What is there ſaid in the argument by 

LOOM Wallace reſpeQting the King v. Grimes, which was. recent and in 
the recollection of the Court and bar, is confirmatory of 

Mr. J. Buller's note of it. Arguing upon the diſtinction above 

alluded to he ſays “ But if the number of the electors be definite, 

as in Grimes's caſe, there the majority of the 20h body muſt 

firſt meet, and then the major part of thoſe ſo aſſembled may 

elet.” This ſtatement of that caſe is not denied by the Court, 

and is concluſive. With reſpect to what is ſuppoſed to have 

been ſaid by Alon, J. in Rex v. Monday (a), it is ſingular 

enough that he ſhould refer to Rex v. Reeſe, and Rex v. New- 

ſham, as confirmatory of the idea, that if a majority of the 

whole of a definite body were not left, the corporation would be 

diſſolved, and yet ſuppoſe a difference in the caſe before him 

from thoſe, becauſe of the words for the time being; for upon 

reference to the paper book in Rex v. New/ham, it appears that 

the election was under a bye law, which directed that the 

mayor and common council for the time being, or the major part 

of them, ſhould ele. There muſt therefore be ſome miſtake 

in that point: at all events it is no more than a looſe ſuggeſtion ; 

without expreſſing any opinion upon the ſubject. But the diſ- 

tinction between a definite and an indefinite body in this re- 

ſpect is founded upon older authorities than theſe ; Freem. 504. 

6 Vin. 269; where many authorities are collected, as well re- 

ſpecting the legal operation of uſage to conſtrue grants and 
charters, as to this point; amongſt others a caſe of the Sycen v. 

Lock, M. 6 Ann. B. R. where it is ſaid, that if an act to be 

done refer to the conſtituent members of a corporation, nothing 

can be done but by a majority of thoſe who are the conſtituent 

parts of the corporation: but where a thing is referred to be 

done by the commonalty, there the majority of thoſe preſent, 

all being duly ſummoned, will bind the reſt. And in the pre- 

ceding ſection it is ſaid, that if a corporation conſiſt of thirteen, 

there ought to be ſeven to form a chapter, though the majority 

of thoſe ſeven will bind. Next, if the Court ſtill think the 

words of the charter doubtful, it. cannot be denied but that 
they may look at the uſage by which to conſtrue them. It is 

true that moſt of the authorities on this ſubject are where the 
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" queſtions have turned upon the propriety of admitting evidence 
of uſage at niſi privs. But if that point be eſtabliſhed it will 
greatly advance the laſt head of argument. In 2 7. 282. it is 
ſaid that charters ought to be conſtrued as the law was taken 
when the charter was made, and according to ancient allowance. 
And Lord Coke afterwards ſays “ if the words were general, 
and a continual poſſeſſion pleaded of the franchiſes claimed, or 
if the claim were by old and obſcure words, and the party in plead- 
ing, expounding them to the Court, and averring continual poſ- 
ſeſſion according to that expoſition, the entry was c.“ This is not 
only an authority for receiving ancient uſage as an expoſition of 
charters, but alſo for pleading ſuch expoſition; and he concludes 
with referring to the old rule optimics interpres rerum uſus. In 
Vaugh. 169. it is ſaid by the Court, that © where the penning 
of a ſtatute is dubious, long uſage is a juſt medium to expound 
it by; for jus et norma loquendi is governed by uſage. And the 
meaning of things ſpoken or written muſt be, as it hath con- 
ſtantly been received to be, by common acceptation.” Then 
how have theſe words been conſtantly conftrued at Bodmin ? 
From the firſt grant of the charter they have had the conſtruc- 
tion contended for on the part of the crown; a conſtruction 
which the words themſelves at this day plainly warrant. So Lord 
Hardwicke in 3 Atk. 577 ſays © in the conſtruction of ancient 
grants and deeds there is no better way of conſtruing them than 
by uſage; and contemporanea expoſitio is the belt way to go by.“ 
There the uſage aroſe after the grant, which 1s an anſwer to 
one objection urged by the other fide. Again in Rex v. Varlo 
(a), Blankley v. MWinſtanley (b), and Cape v. Handley there cited, 
uſage was expreſsly referred to, as a medium by which to con- 
ſtrue charters. In Atkins v. Dawes (c), Aſbburſt and Buller, 
Juſtices, both refer to uſage as a proper expoſitor even of acts 
of parliament, where the words are doubtful. If therefore 
uſage may be received in evidence, no reaſon can be ſtated why 
it ſhould not be pleaded; for it is not open to the objection 
urged againſt it of pleading only evidence; for uſage con- 
ſiſts of a repetition of acts; it is therefore the reſult of thoſe 
acts which are pleaded, and upon the operation of which the 


Court are called upon to decide. This they can as well do 


when put upon the record by way of plea, as if found on a 
ſpecial verdict. The demurrer, by admitting the fact here, 


brings the queſtion before the Court exactly the ſame as if it 


(a) Cowp, 248. (5) Ante 3 vel. 279. (c) Cald. 315. 
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aroſe on a ſpecial verdict ; and though it be put upon the 


record, it will not make it material, if by law. it is not ſo. It 
is a general rule in pleading that whatever may be given in evi- 
dence under the general iſſue, where a general mode of plead- 
ing is allowed, may be ſpecially pleaded in a caſe where ſpecial 
pleading is required. The authority before cited from 2 12. 
tends to ſhew the propriety of this mode of pleading and con- 
venience and juſtice are on the ſame fide. X 
In reply it was ſaid, that Lord Cole in 2 Inf. 282. was ſpeak- 
ing particularly of old obſolete words, the meaning of . which 
had become doubtful by lapſe of time ; but not of ſuch plain 
words as are in common uſe. And there the evidence was ad- 
mitted in order to ſhew what the parties meant at the time; 
whereas the uſage here pleaded is admitted to have ariſen ſubſe- 
quently, and not to be co-exiſtent with the charter to be con- 
ſtrued. The ſame anſwer applies to the caſe in Vaugh. 169. 
The caſe of Atkins v. Davis cannot bear very ſtrong upon 
the point; becauſe if the uſage of each pariſh were to be of 
any avail, the act of the 43 Elia. relative to the rating of per- 
Jonal property would be conſtrued differently in different pa- 
riſhes: But that can never be admitted. The uſage referred to 
in theſe and other caſes muſt be ſuch as was mentioned in Rex 
v. Erifeell, ante 3 vol. 707. namely, a legal uſage, the general 
underſtanding of the courts of law upon any dubious words in 
an act of parliament. And that is the only uſage which can 
be adverted to for the conſtruction of charters : but that is the 
ſubject of argument and knowledge, and not of pleading. All 
the ther caſes mentioned, where uſage has been received, have 
been inſtances of prior ufage, forming part of the conſtitution 
itſelf of the corporation, and not admitted to have ariſen ſince 
the charter which it was to conſtrue. At molt it has been taken 
as confirmatory of the conſtruction which the Court put upon 


the charters themſelves. The only caſe, which ſeems to go fur- 


ther, is that in 3 At. but it muſt be remembered that that was 


in equity, where the judge requires his conſcience to be in- 


formed before he exerciſes his judgment. At any rate the uſage 
here pleaded refers to a different ſtate of things from the preſent, 


namely, when the corporation was full : and it is no more than 
this, that when the corporation conſiſted of thirty-ſeven, the 


uſage was for nineteen at the leaſt to aſſemble. But by the ſame 


fort of uſage, when the corporation conſiſts of leſs than that 


number, a majority of the exiſting body is ſufficient, With 


reſpect to the authorities cited as to the conſtruction, tending to 


ſhew 
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ſhew that in the caſe of a definite body the majority of the 
whole body muſt aſſemble, there is all the difference poſlible 
between thoſe caſes and this ; for here are the words for the time 
being, which apply to the exiſting body, and are not to be found 
in thoſe caſes," For with reſpect to what has been obſerved upon 
the caſe of Rex v. Newham, it is plain that Aton, J. in Rex v. 
Monday conceived that ſuch words did not there occur, and 
that they made an important difference: and though ſuch words 
did really occur in the King v. Nezuſbam, that will not abate the 
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force of Afton's remark, becauſe he conceived otherwiſe at the 


time, and that caſe was determined on another point. Then 
as to the conſtruction of the words for the time being, the argu- 
ment on the other fide tends to prove them ſurplaſage, which 
cannot be where words are ſenſible, and have a well known ac- 
ceptation. And it 1s plain that when the common council for 


the time being are referred to, the charter cannot be taken to 


ſpeak of them as compoſed of thirty-ſix in all caſes, for it ex- 
preſsly puts the caſe of one of them dying ; and therefore it 
muſt mean to ſpeak of them as the bodies called the twelve, and 
the twenty-four. Thus if ſeveral vacancies happened by death 
in the latter body, the remainder would ſtill remain capital bur- 
gelles of the number of twenty-four. It is only their corporate 
deſcription. Upon the whole, as the conſtruction contended for 
by the defendant will preſerve the corporation, and the con- 
trary one deſtroy it, the Court ought, even if the matter were 
doubtful, to give the king's grant the moſt liberal conſtruction. 

The Court took time to conſider of this caſe ; and now 

Lord KENYON, Ch. J. delivered their unanimous opinion. 

Two great queſtions were made 1n the argument of this caſe. 
The firſt on the validity of the replications, which ſtate a cuſtom 
that has prevailed in this borough ſince the granting of the 
charter in the 36th year of the reign of Queen Elizabeth. I ſhall 
diſpoſe of this queſtion by laying it out of the caſe, becauſe our 
judgment is given upon the other point. That contemporaneous 
uſage has always been conſidered as of great importance in the 
conſtruction of charters a variety of caſes at all times abun- 
dantly evince. But the manner of putting this on the record 
is perfectly novel. It has been argued very much at length: 
but as there may be conſiderable doubts about it, and as we are 
not called upon to decide whether or not the uſage be well 
pleaded in this caſe, we wiſh to avoid giving any opinion upo 
che ſubject. | | 
"I . On 
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1792. On the ſecond” queſtion, on the fair conſtruction of che char- 
—— ter, we have no doubt. The Queen, when ſhe thought fir to 
The Ke grant this charter, granted it to a body, confiſting in the whole 
271610 .., of thirty- ſeven, a mayor, twelve capital burgeſſes and counſellors 
of the borough, and twenty-four other capital burgeſſes, ſome- 
what ſubordinate, for the government of the borongh. The de- 
fendant's argument ſuppoſes that any number of the corporators 
_ (however reduced that number may be) are competent to do 
the ſeveral acts for which the corporation was created; and that 
all acts done by a majority of the corporators, though reduced, 
are valid. Without viewing this charter with the eye of a law- 
ver, it cannot be ſuppoſed that the Queen ever mtended that 
any {mall number of the corporation, however minute, would 
be ſufficient for the purpoſes for which the charter was granted; 
and rhar the ſurvivors, by refuſing to fill up the vacancies as 
they happened, might monopolize the whole government of the 
borough to themſelves. A queſtion lately arofe m another cor- 
poration in this very county, where the number of corporators 
- was reduced to two or three, who claimed the excluſive privilege 
of electing members of parliament for the borough. When the 
caſe came before us, we were ſtaggered with the propoſition 
that thoſe were ſtill legal corporators : and after argument we 
decided that they had no title, and gave judgment of oufter 
againſt one of them (a). Even without the aſſiſtance of any 
authority upon this point, I-could never have thought that che 
whole government of the borongh could devolve on ſo minute 
a number as two or three ; and yet, if the defendant's argument 
were to prevail in this caſe, the conſequence that it might ſo de- 
volve would neceſſarily follow. But the caſes which were cited 
in the argument of this caſe are all one way, that there muſt be 
a major part of the whole number, conſtituted by rhe charter, 
in order to make the elections, and to do the ſeveral other acts, 
under it. In R. v. Varlo (b) Lord Mansfield obſerved upon the 
diſtinction, which is extremely well founded, between corpora- 
tions conſiſting of a definite and an indefinite number; that in the 
latter a major part of thoſe who are exiſting at the time is compe- 
rent to do the act, but that where the body is definite (as it is in 
this caſe) there muſt be a major part of the whole number. 
His Lordſhip's words are“ Upon the words of the charter alone, I 
myſelf have no doubt about the conſtruction of it. In this corpora- 
tion there are an indefinite number of freemen ; and it is a corpo- 


(a) Ante 3 vol. 193. () Cœup. 250. N 
$ 10, | 22017 ration 
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kation in which honorary freemen may be made. It is in the nature 
df all corporations to do corporate acts; and where the power of 
doing them is not ſpecially delegated to a particular number, the 
general mode 1s for the members to meet on the charter-days, 
and the major part who are preſent do the act. But where there 
is a ſelect body; it is a different thing, for there it is a ſpecial 
appointment. All the reaſoning therefore is different.” It ap- 
pears to rhe therefore that it was his opinion, and that of the 
Court, that where there 1s a definite body, there muſt exiſt at the 
time when the act is done a major part of that definite body: 
it is not neceflary indeed that they ſhould all concur in the 
election, or other act done; but they muſt be preſent ; and the 
election at ſuch meeting is in point of law an election by the 
whole. In the caſe of R. v. Monday (a) Lord Mansfield aſked 
this queſtion, © Is there any caſe where the charter has directed 
the election to be by the majority of the body, in which it has 
been held that a leſs number than a majority of the whole corpo- 
rate body can elect ? For inſtance, ſuppoſe the corporate body 
conſiſted of twelve, and two were dead; is there any inſtance 
where the charter has ſaid that the election ſhall be by a maj ority 
of the body, in which it has been held that ſix, which are a 
majority of the remaining ten, were ſufficient to elect.“? This 
queſtion was immediately anſwered by Aſton, J.; who ſaid that, 
In R. v. Reeſe, and R. v. Newſham, it was clearly underſtood 
that if the major part of the corporation had been dead, it would 
have been in fact diſſolved, or at leaſt thoſe who ſurvived could 
not have aſſembled for the purpoſe of an election.“ | Now thoſe 
caſes referred to underwent perhaps more diſcuſſion than any caſe 
agitated at that time; and Mr. J. Afton, who cited them, had the 


conduct of thole 8 and therefore intimately well knew what 


points had been made in the argument, and the grounds on which 
the Court proceeded in giving judgment, as well as the opinion of 
the Court upon every point canvaſſed in the cauſes, though not 
expreſsly decided. The ſame doctrine was again entertained by 
this Court in R. v. Grimes (5). And we do not find a ſingle 


deciſion in oppoſition to all the caſes, conſidering that this 


election ſhould have been made by a ſelect definite body. 
Therefore on the words of the charter of Elizabeth, on the 
intention of the queen in granting it, as it is to be collected 
from thence, and on theſe authorities, we are all of opinion, 
that the defendant's was not a legal election, becauſe at the time 


ä 5 (a) Cowp. 537 | (5) 5 Burr. 2598. es 
Vox. IV. = A. when 


64 
1792. 


— 


The Kine. 


again 
- 
BeLLrINGER 


824 CASES IN TRINITY. TERM 


279%. when it cok place thats as mat ner par ofthe did body. 
WOW then in exiſtence. © _ 


The King: „ Judgment for the King. 
agaiꝝſ 
Darn ö | 
Tueſday, | ; 581 ON 67 | | N 
June 26th. | SHERSON againſt OXLADE hs 
If a bond and H E defendant having given the plaintiff a bond and war- 


Warrant of 


attorney to rant of at * confeſs a a judgment, for ſecuring an 
confes a Annuity, the latter entered up judgment, but did not inſert that 
3 _ judgment in the memorial; on which ground 


* Erftine and Boteer obtained a rule to ſhew cawſe why the 
the R judgment, and the execution thereon, ſhould not be ſet aſide, con- 
re up tending that the judgment was an aſſurance, which ought to 
memorial is have been regiſtered under the annuity act 17 Geo. 3. c. 26. 
regiſtered, the Ruſſell ſhewed cauſe againſt che rule. It is not neceſſary to re- 


judgment 


bee not be giſter more than the ſecurities given by the party hiraſelf, which 


alerted in the 
ee un- are the acts of the party. Now here the only acts of the defendant 


der th 
— 4 Fay 1 6. were the executing the bond and warrant of attorney; the enter- 


ing up the judgment is the act of the grantee; and that in 
many caſes is not done till the memorial is regiſtered. If it be 
neceſſaty to regiſter the judgment, it is equally neceſſary to 
regiſter the execution: but that was never contended for. Nei- 
ther is it within the reaſon of the act, which required the 
memorial of the annuity deeds for the purpoſe of notoriety: 
for a judgment is ſufficiently notorious without it. The requifites 
of the ſtatute do not apply to a judgment; for the act requires the 
names of the witneſſes and other formalities to be ſet forth, 
which ſhews that the Legiſlature only looked to private inſtru- 
ments uſually authenticated in that manner. , 
Per Curiam. This is not one of the aſſurances which the 

_ Legiſlature intended ſhould be enrolled. The contract for the 
annuity was made by giving the bond and warrant of attorney 
to enter up judgment. Thoſe were the ſecurities on which the 
party relied; and the act is complied with by regiſtering all the 
ſecurities given by the parties. This will ſufficiently anſwer 
the purpoſe of notoriety ; for every perſon may ſee, by referring 
to the memorial, that the plaintiff was at liberty to enter up 
Judgment whenever he pleaſed. 'If the memorial had been 
; made immediately after the execution of the bond and warrant 
. of attorney, the judgment could not have been inſerted in it. 
Then whether a matter ſhall or ſhall not be regiſtered cannot 


3 | * depend 
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depend on an act which is to be done afterwards. If indeed the 


only ſecurity had been a judgment actually entered up, per- 


haps it would have come within the proviſions of the act: but 
che aſſurances of this annuity were the bond and warrant of 
attorney. 


* 


Macporx ATL D again// BovINGTO. 


H E plaintiff drew a bill of exchange for 20/7. on the de- 
fendant, which the latter accepted; and which afterwards 
got into the hands of Thompſon; who recovered againſt the de- 
fendant, as acceptor, and charged him in execution. The defen- 
dant having obtained his diſcharge under the Lords' Act in that 
ſuit, Thomgſon then ſued this plaintiff as drawer, and recovered 
the amount of the bill; on which the plaintiff ſued the defen- 
dant, on his acceptance, and charged him in execution. It was 
contended, on a rule to diſcharge the defendant out of cuſtody, 
that he had ſatisfied the debt by being charged in execution at 
the ſuit of Thompſon, and that he was not liable to be ſued again 
For the ſame ſum, Burt 
Lord Kenyon, Ch. J. ſaid, nothing could be clearer than 
that this was not a ſatisfa gion of the debt as between theſe par- 
ties though it was as to Thompſon. That it was a mere formal 
ſatisfaction, even to the holder, not like actual payment. That 
this plaintiff, having been obliged to pay the amount of the bill 
ſince the defendant was charged in execution at the ſuit of 
Thompſun, had a right to have recourſe to this defendant as ac- 
ceptor ; for that, by his payment, a new cauſe of action aroſe 
againſt the defendant, which he might enforce without regard 
to what paſſed in the former action. 
* BuLLER, J. The conſequence of the defendant's not being 
liable in this action would be this, that, becauſe the drawer was 
obliged to pay the holder of the bill, the accepror would be diſ- 
charged without paying either. 
Bower in ſupport of the rule. Mingay, conird. | 
| | Rule diſcharged. 


4 
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Rule diſcharged. | 
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The holder 
of a bill ſued 
the acceptor, 
and charged 
him in exe. 
cution ; the 
latter having 
obtained his 
diſcharge un- 
der the Lords” 
Act, the 
holder then 
ſued the 
drawer, who, 
aſter paying 
the bill, ſued 
the acceptor, 
and charged 
him in exe- 
cution, which 
was held to 
be regular ; 
the defen- 
dant's having 
been charged 
in execution, 
at the ſuit of 
the holder 
not being a 


ſatisfaction as 


between the 


drawer and 


acceptor. 
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3 A. 
a BATEMENT, 


See PLEADING, No. 7, 8. 20. PrAc- 


TIGE, No. 30. 


p AccEPTA NCE. 
See BILLS of ExCHANGE. 


ACKNOWLEGEMENT. 
See PARTNERS. 
ACTI ON. 

1. A. having declared on a. promiſſory note 
againſt B. made by C. to A. by him in- 
dorſed to B. and by him again indorſed to 
A. and having obtained .a verdict, the 
judgment was arreſted on the ground of a 


circuity- of action Biſbop v. Hayward. 


Mich. 32 Geo, Jo P age 470 
2, If it appear to the court that the debt 
ſued for is under 40s. they will on mo- 
tion ſtay the proceedings before trial. 
Kennard v. Jones; Mich. 32 Geo. 3. 495. 


| Sue Axon. Common, FENCES. J- 


RISDICTION, No. 1, 2, 3. 8. LIMITA- 
rod. MaLiciovs Pnosngevuriov. PHY- 
SICIAN«. 

| Ne No. 2. 
Volt. IV. 


- 
* = 


Quo WARRANTO INFORSA- , 


[ 


See Pare. 


ADMIRALTZI. 


AFFIDAVIT, 


A. If an aſſignee of a > ln en e 


others, ſue jointly, the former may hold 
the defendant-to bail, -on an affidavit of the 


debt, das appears by che bankrupt's books, 


and as the deponent believes.“ Swaine v. 
Crammond, Hil. 31 Geo. 3. Page 176 


A. An affidavit to hold to bail for penaltics 


forfeited by unlawful inſurances againſt the 
Tottery act may include ſeveral offences, and 
need not ſtate that the-defendant received 
any conſideration for making the inſu- 
rances. Halland ©, T. v. Bothmar, E. 
31 G. 3 *** 
3. an affidavit is taken before a com- 
miſſioner of B. R. by any perſon who from 

his ſignature appears to be illiterate, the 
commiſſioner ſhall certify in the jurat that 
the afhdavit was read in his preſence to the 
party making the ſame, and that ſuch party 
ſeemed perfectly to underſtand the ſame, 
and alſo that the ſaid party wrote his fig 
nature in the prefence of the commiſſioner. 
Reg. Gen. E. 31 Gro. 3. 284 

. 40-:C | 4. An 
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| . An affidavit taken before a judge at Ny 
Prius, upon an information iſſuing out of 


this court; "which affdavit was returned 


here, is- conſidered as taken under the au- 
thority of the court, and they will take cog- 


nizance of the contents; and grant an |. 


information thereon. R. v. Folliffe. 
Trin. 31 Geo. 3. Page 285 
5. A plaintiff who ſues for penalties under 
the lottery act 27 Geo. 3. c. 1. /. 2. muſt 
make an affidavit previous to the ſuing out 
of the writ, ſpecifying the amount of the 
penalties ſued for; King 2, T. v. Horne, 
Trin. 31 Geo. 3. . + Woo! 
6. When a defendant, who has ſuffered 
judgment by default in a criminal proſecu- 
tion, is brought up far judgment, each 
party ſhould come prepared with, affidavits 
diſcloſing his own caſe (if he mean to pro- 
duce any); but if in the courſe of the in- 
quiry the court wiſh to have any point fur- 
ther explained, they will give the defendant 
an opportunity of anſwering it on a future 
day.] R. v. Wilſon. Mich. 32 Geo. 3. 487 
7. Where ſeveral perſons have ſeparately in- 
curred penalties for printing illegal ſchemes 
of the lottery, a ſeparate affidavit muſt be 
made and filed againſt each of them; and 
if they be all joined in one affidavit, the ir- 
regularity is not waved by their putting in 
bail; but the Court on motion will ſtay 
the proceedings againſt all of them. Good- 
WAY T. v. Parry. Hil. 32:Geo. 3. 577 


Fee Quo: WARRANTO INFORMATION; No, 1. 


40 E NT. 

. Fraud will vitiate any tranſaQtion, though 
"he principal perfon intereſted do not per- 
ſonally take any part in the fraud; for the 

principal is civilly reſponſible for the acts of 
his agent. Doe d. M illisv. Martin. Mich. 
31 Geo. 3. 39 

2. If an agent, employed by the indorſees of 
a bill to get it diſcounted, warrant it to be 
a good one, his employers are bound by 
his act, and are liable to refund if the bill 
be afterwards diſhonoured by the acceptor, 
Fenn v. Harriſon. | Hil. 31 Geo. 3. 177 

3. Secus, if at the time of employing the 


agent, the principals ſaid they would not | 


15. 


* 


AGREEMENT. - 


1. "A inſolvent aſſigned over his effects 1 
the benefit of his creditors; and in the deed 
there was a proviſo that the ſhares of thoſe 
creditors who did not execute it before a 
given day ſhould be paid to the inſolvent; 
an agreement made between the inſolvent 
© and a creditor even after that day that the 
fatter ſhould fign the deed and the former 
pay the remainder of the whole debt is 
fraudulent and void, Jaciſon v. Lomas. 
Hil, 31 Geo. 3. Page 166 
See VARIANCE, No. 2. 5, 6. 


ALIEN. 


„ The ſon of an alien father and toad f 
1 born out of the king s allegiance, 
cannot inherit to his mother in this coun- 
try. Doe d. Count. Duraure v. Jones. Trin. 


31G. 3. 300 
ALE LICENSES. 


See InvicTwMExT, No. 2. JorrsDIcTION, 
No. 5,6, 7. | 
'ALLEGATION. 
See VARIANCE, 


AMENDMENT. 
The Court will not give leave to amend 
as to the parties to the ſuit in à gui tam 
action after a demurrer. "Evans E T. 1. 
Stevens. E. 31 Geo. 3. 228 
2. An information filed by the Attorney Ge- 
neral againſt an Zaft Indian delinquent, un- 
der 24 Geo. 3. 6. 25, and 26 Geo. 3. c. 57 
to which the defendant demurrs, may be 
amended-in B. R. upon the motion of the 
Attorney General. R. v. Holland. Mich. 
32 Geo. 3. eee 
3. Amendments upon informations are now 
ſo much a matter of courſe, that they are 
made on an application to a judge at cham 
bers. Wee 
4. The court will not amend a mandamus 
after a return has been made to it. R. v. 


The Mayor Exc. of Stafford. E. 32 G. 3. 68g 
ANNUITY. . 


1. A memorial of a warrant of attorney 
given to Pons a judgment, in order to 


ſecure 
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ſecure an annuity, muſt be regiſtered un- 
der the annuity act, 17 Geo. 3. c. 26. 
Hepbins v. Maller. Mich. 32 G. 3. P. 463 
22+ It is ſufficient to ſatisfy: the e of 
the annuity act to ſtate the true conſidera- 
tion for the purchaſe of the annuity in the 
memorial by way of recital. Sowerby v. 

. Harris, Mich. 32Geo. 3. „ 494 
and Hodges v. Money. Hil. 32 Geo. 3. 500 
3 If ſeveral deeds be given to. ſecure an-an- 
nuity, and the · conſideration be expreſſed in 


all, the memorial need only ſtate the con- 


ſideration once. Hedges v. Money, Hil. 
32 Geo. 3. | 
4. If a bond and warrant of attorney to con- 
feſs a judgment be given to ſecure an annu- 
ity, the warrant of attorney need not ex- 
preſs the conſideration, if the bond do. ib. 
5. If a bond and warrant of attorney to con- 


feſs a judgment be given to. ſecure an an- 


| nuity, and the date of the latter be not-ſet 
forth in the memorial, the court will ay 
ſet aſide the latter. Ex parte Cheſter, - E 
32 Geo. 3. 


though no action be brought, or judgment 

. entered up under the warrant of attorney; 
ib. and Thurkill v. Wallace. Micb. 

31 Ges. 3. n. (e). 
7. If an annuity be granted 1 in conſideration 
of the grantee” s giving up his buſineſs to the 

- grantor, it need not be regiſtered under the 

17 Geo. 3. c. 26. Creſpigny v. Wittenoom, 
Trin. 32 Geo. 3. 790 
B.. Thoſe atinuities only, which are granted in 
conſideration of ſomething paid, need be 
regiſtered under this act. 792 
9. If a bond and warrant of attorney to con- 
ſeſs a judgment be given to ſecure an annu- 
ny, the judgment need not be inſerted in 


500 


694 


6. But this the court will do on motion, | 


695 | 


| 


the memorial under the 17 Geo. 3. c. W., 


though it be entered up before the memo- 
rial is regiſtered. Sn v. Oxlade, Trin. 
32 Geo. 3. 824 
10. For the bond and warrant of attorney 
are the * on N the grantee 


relies. 76; 


11. But if the day ſecurity be a judgment | 


actually entered up, that muſt be regi- 
ſtered; Semble. 825 


See PLEADING, No. 22. STATUTES, No. 5, 6. 


APPEAL. 


1. Againſt a poor rate muſt be to the ſeſſions 
next after allowance. K. v. 7. _ Athins, 
Mich, 3 1 Geo. 3. - Nurs 


i 


2. On an appeal to the ſeſſions againſt an or- 


der of removal, thoſe juſtices, who are 
rated to the relief of the poor in either of the 
- contending pariſhes, cannot vote. R. v. In- 
* habitants of Yarpole, Mich. 31 Geo. 3. P. 71 
3. If an order of removal be, on appeal, con- 
firmed by a. majority of the juſtices preſent, 
and it be afterwards determined, on a queſ- 
tion reſerved for tlie opinion of this court, 
that ſo many of chem were: diſabled to vote 
as to reduce the number to a minority, this 
court will not quaſh the original order, but 
will ſend the caſe back to the ſeſſions, di- 
recting them to enter a continuance to the 
next ſeſfions, in order that they may 
quaſh it. ib. 
4. By an incloſing act an appeal was given to 
the next ſeſſions within ſix months after 
the cauſe of complaint; an appellant moved 
the court of ſeſſions in due time to receive 

. und reſpite his appeal to the next Mont, 
which was refuſed ; and this court would 
not. grant a- mandamus to the. ſeſſions to 
receive it. R. v. Fuſlices of Derbyſhire. 
Mich. 32 Gro. 3. 488 


[-5+ By 17 Geo. 3. c. 56. /. 20. an appeal is 


given to the ſeſſions againſt certain convic- 
tions, the party giving notice in writing to 
the juſtices eonvicłing, and entering into a 
* "recognizance to try the appeal, &c; and 
thoſe juſtices are required to give notice to 
the party of his right to appeal; if thoſe 
juſtices do inform him of ſuch right, with- 
out ſaying any thing about the notice, and 
hae enter into the recognizance, the ſeſſions 
are bound to receive. the appeal, though he 
did not give the notice in writing. R. v, 
The Juſtices of Leeds. E. 32 Geo. 3. 58 3 
6. An order of removal ſigned by two juſ- 
tices ſeparately, and in different counties, 
is only voidable, not void; and the pariſh 
wiſhing to avoid it muſt appeal to the next 
feſhons. RN. v. Inhabitarits of Storfold. 
E. 32 Ge. 2. 596 
7. A perſon So by a diſtreſs for pav- 
ing rates under 8 Geo. 3. c. 33. may ap- 
peal either to the ſeſſions for the city of 
Landon, or to the ſeſſions for Afddleſex. 
R. v. The Comm N oners of Shoreditch, Trin. 
32 Geo. 3. 701 


"See Pook Wis No. 1, 2. 5, 6 
WITVXESs, No. 1. 
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See Dev1se, No. 15. a 8 1 <0 
ILIMITATIoxSs, No. 1, 2. | 


APPRENTICE. 
See QETTLEMENT-BY. APPRENTICESHIP. | 


ARREST. 


1. The Court will not diſcharge a 
cuſtody by proceſs of the ſheriff's court in 
d cauſe afterwards removed into this court, 
becauſe he was arreſted while attending com- 

miſſioners of bankrupt to prove a debt. Lin- 
der &v. Williams, Trin, 31 Geo, 0 Page 377 
See IN SsANITT. 


SHERIFF, No. a, 3, 4. 


ARREST OF JUDGMENT. 
See ACTION, No. 1. 
RxvENUE Oxrriczx, No. 3. 


ASSAULT. 
Jes Revenues OrriceR, No. 3 


% 


| AS SICGNEES. 
See BANKRUPT, No. 2 3+ 5+ PLEADING, 
No. 1. 
| ASSIGNMENT. 
"ia Qzrican, No. 1. — IN Ace. 


A588 UMPS I T. 


1. If a baykrupt on che eve of his bank- 
ruptey fraudulently deliver goads to one of 
his creditors, the aſſignees may diſ- affirm 
the contract, and recover the value of the 
goods in trover: but if they bring aſſump- 


fit, they affirm. the contract, and then -the | | 
creditor may ſet off his debt. Smith v. 


Hodſon. Hil. 31 Geo. 3. 211 
2. Aſſumpſit may be maintained to recover 


back money paid upon a compromiſe, after | 


another action has been brought for it by 
the defendant againſt the plaintiff, and an 
_ interlocutory judgment had, and a.writ of 
enquiry executed thereon; it appearing af- 
terwards that there was no real conſidera- 


tion for the firſt payment, and it having | 
been made ultimately under a compromiſe, 


and not under the compulſory judgment 
8 | 


1 


— 


of 2 court. cu v. Kendrick, Mich. 
32 Geo. 3. e de Page 432 
* If a revenue officer :ſeize goods as for- 
ſeited, which are not liable to ſelzure, and 
take money of the oer to releaſe them, 
the latter may recover back the money in 
an action for money had and received; in 
which action the month's notice under 


23 Geo. 3. c. 70. f. 30. need not be given. 


Trvigg v. Wilſon, Mich. 32 G. 3. 485 
4. Aſſumpſit for money had and received 
does not lie againſt an exciſe officer to re- 
cover duties received by him after the act 
impoſing them is repealed, if he have paid 
them over to his ſuperior; and in ſuch caſe 
he is entitled to a month's notice beſore the 
action is brought by 23. Geo. 3. c. 70. ſ. 30. 
 Greenaway v. Hurd. Hil. 32 Geo. 3. 553 


| 5. The teſtator having.borrowed money on 


a reſpondentia contract prohibited by law, 
his executors, the plaintiffs, refunded the 
money to the lenders, the defendants ; held 
that the executors could not maintain an 
Action for money had and received to re- 
cover back this. money, notwithſtanding 
me defendants could not have compel- 
led them to pay it. Munt v. Stokes, Hil. 
32 Geo. 3. 561 
6. Goods diſtrained by the plaintiff were de- 
livered by him to the defendant on his pro- 
miſing to pay the ent; held that an action 
for money had and received would not lie 
for the value of the goods, though the de- 
| fendant did not pay the rent. Leery v. 
:Goodſon, E Z. 32 Geo. 3 687 


See BANKRUPT, No. 6, 


ATTACHMENT. 


be Baxknurr, No. 2; 3. ForEion Ar- 
- TACHMENT, 


ATTORNEY 


1. Though the court will not interfere on be- 
half of an attorney, and prevent the plain- 
tiff 's ſettling his own cauſe without firſt 
paying the attorney's bill, yet-when the ad- 

_ verſe party, againſt whom a judgment has 
been obtained, applies to get rid of that 

5 judgment, the. court will take care that the 
attorney's bill is ſatisfied. Mitchell v. Old- 
ad. Hil. 31 Ges. 3. 123 

2. Therefore here 4. recovered againſt C. 

and C. xecovered againſt 4. and B., the 
court mould not permit C io ſet off the da- 


INDEX TO! THE PRINCIPAL MATTERS. 


mages which he had recovered againſt | 


thofe obtained by A. unleſs C. would un- 
dertake that the bill of A. s attorney in the 
firſt action ſhould be ſatisfied; he having 
a lien on rad . for his coſts, 
Page 123 


3. The Court will refer an attorney's bill to 


be taxed, though all the buſineſs be done 
at the quarter ſeſſions, Ex parte Williams, 
Mich. 32 Geo. 3. 496 
. When an attorney ſues by attachment of 
privilege, his name need not be indorſed 
on the writ; for the 2 Geo. 2. c. 23. /. 22. 
which requires the name of the plaintiff's 
attorney to be indorſed on the writ, only 
extends to caſes where the attorney ſues for 
another perſon. Fields One, &c, v. Lewen, 
E. 31 Geo. 3. 275 
5. In an action by an attorney for words 
ſpoken of him in his profeſſion, he need 
not prove that he is an attorney by his ad- 
miſſion, or by a copy of the roll of attor- 
nies; proof that he ated as ſuch is ſuffi- 
cient. Berryman, One, &c. v. Wiſe. Trin. 
31 Gro. 3. 366 


6. No attorney employed as a writer or clerk 


by any other attorney ſhall, during ſuch 
.employment, take or have any clerk under 
articles; and no ſervice to ſuch attorney 
hall be deemed good. No perſon articled 
to an attorney ſhall ſerve the agent of ſuch 


attorney under ſuch articles longer than 


-one year of his clerkſhip ; and ſuch ſervice 
beyond that time ſhall not be good. Any per- 
ſon applying to be admitted an attorney of 
B. R. who has not been admitted an attor- 
ney or ſolicitor of any other court, ſhall for 


one full term, previous to application to be 


admitted, cauſe his name and place of abode, 
.and.the name and place of abode of the at- 
torney to whom he was articled, to be 
aſſixed, in legible characters, on the outſide 
of the court of B. R. where public notices 
are uſually affixed, and in a conſpicuous 
place in the chambers of each of the judges 
of the court, and in the King's Bench 
. office ; otherwiſe he cannot be admitted an 
attorney. Reg. Gen. Trin. 31 Geo. 3. 
7. This rule extends to ſervices performed 
before as well as after Micbaelmas term. 
Mich. 32 Geo. 3. 492 


.. Wrrxzes, No. 2, 3, 4 fl. 
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| 


ATTORNEY, Warrant of, 
See PRISONER. 


 AVOWRY, 
See Renwr, 6 


AWARD. 


| 1. An award made upon a reference of all 


matters in difference between the parties 
does not preclude the plaintiff from ſuing 
upon a cauſe of action ſubſiſting againſt 
the defendant at the time of the reference, 
upon proof that the ſubject matter of ſuch 
action was not laid before the arbitrators, 
nor included in the matters referred. Raver 
v. Farmer, Hil. 31 Geo. 3. Page 146 
2. The Court will not ſet aſide the award of 
an umpire, becauſe he received the evidence 
from the arbitrators, without examining 
the witneſſes, unleſs he were requeſted to 
re-examine them before the making of his 
award, Hall v. Lawrence, E. 32 Geo. 3. 


589 
B. 
'BALTL: 


defendant may be held to ſpecial bail in 
an action on a judgment for 101. for 
damages and cots; tho' the original debt 
alone were under to. Lewis v. Pottle, Hil. 


32 Geo. Zo» 579 
See Arripavit, No. 1, 2. PrAcTaice, No. 
3, 4, 5+ 10. 15. 24, 25. 35. 40. SHERIFF, 


No. 2, 3. 


BANK RU PT. 


1. The bankruptcy of the leſſee is no bar to 
an action of covenant (made before his 
bankruptcy) brought againſt him for rent, 
ſince the bankruptcy. Auridl v. Mills, in 
error. Mich. 31 Geo. 3. | 94 

2. If, after the aſſignment of a bankrupt's 
eſtate, a creditor xeſiding in England, at- 
tach the money of the bankrupt abroad, 
the aſſignees may recover it in an action 
for money received to their uſe. Hunter v. 
Patts, Hil. 31 Geo. 3. 183 

3. By the aſſignment under the commiſſion, 
all the bankrupt's property, whether . | 
or at home, paſſes, ib, 


| 4+ If a bankrupt, on the eve of his bankrupt. 


Cy, fraudulently deliver goods to one of his 


creditors, the aſſignees may diſaffirm the 
10D 


E 


contract, and recover the yalue of the 
goods in trover; but if they bring aſumgft, 


ditor may ſet off his debt. 
ſon, Hil. 31 Geo. EO 


Smith v. Hod- 


to the bankrupt on a bill, which did not 
become due till after the act of bankruptcy, 


and was then owt-ftanding in the hands of 


third perſons, yet the defendant having paid 
the amount after the commiſhon iſſued, 
and before the action brought by the aſſig- 
-nees, is entitled to ſet off the ſame, under 
the words“ mutual credit” in the $ Geo. 2. 
c. 30%. 28. 

6. If A. lend ſtock to B. to be re- placed as 
{tock, without naming any particular day, 
and B. become a bankrupt before any re- 
queſt by A. to re- place the ſtock, A. can 

not come in under B.'s commiſſion; be- 
cauſe it reſted merely in damages. Urter- 
n v. Vernon, Hil. 32 Ges. 3. 570 


See Arripavrr, No. 1. PILLS or EXCHANGE, 
o. 11, "PLEADING, No. 3 


BARON AD FEM. 


1: A huſband is not bound to maintain his 
-wife's child by a former huſband. Tubb v. 
Harriſon, Mich. 31 Geo. 3. 118 

2. A feme covert cannot ſue without her huſ- 
band as a ſole trader by the cuſtom of 


London in the ſuperior courts at Veſtmin- 


er. Candell v. Shaw, Tran. 31 Geo. 3. 


361 


3. Where a feme covert, ſole trader, gave a 


bond and warrant of attorney to enter up 
judgment, on which the plaintiff aſter- 


Wards took out execution, the court ſet 


the judgment aſide, as entered up without 


authority, on the motion of the aſſignees of 


the wife (who had become a bankrupt] 
with the conſent of the huſband, which 
was alſo entered in the rule. MFRead v. 


Fewſen, Hil. 13 G. 3. B. R. cited ib. 362 


4. If a bond be given to huſband and wife, 


- adminiſtratrix, the huſband alone may de- 
clare on it as on a bond made to himſelf. 
Ankerſcein v. Clarke, 32 Geo. 3. 616 


See WITNESSES, No. 7. 


BARRATRY. + 
Ser INSURANCE, No. 1, 2. | 


they affirm the contract, and then the. cre- 


Page 211 
5. Where the defendant lent his atceptance _ 


. 9 
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| 


[0 


bs ARD y. 


Is Where an order of ſeſſions ſtated that- 2 
child was born during the co-habitation 4 of 
the pauper and his ſuppoſed wife, and was 
baptized as their child, this was held ſuffi- 
cient. evidence of baſtardy to ſettle the 
child where born, altho' the former and 
real huſband of the mother was in England 
at the time. R. v. The Inhabitants of Lub-. 
benham, E. 31 Geo. 3. Page 251 

The child of a married woman may be 

proved a baſtard by other evidence than 

that of the huſband's non-acceſs, as by evi- 
dence of being born during the notorious 
co-habitation of his mother with another 
man, and of his being conſidered by all the 
family as the child of thoſe two. Goodright 
d. Tompſon v. Saul, Trin. 31 Ges. 3» 356 


. 


BILLS or EXCHANGE anp 
PROMISSORY NOTES. 


4. In an action by the indorſee againſt the 
acceptor of a bill, drawn payable «to A. 
or order,” the defendant-may ſhew that the 
. perſon, who indorſed to the plaintiff, ' was 
not the real payee, though his name were 
the ſame, and though there were no addi- 
tion to the name of the payee on the bill, 
Mead v. Young, Mich. 31 Ges. 3. 28 
2. If a bill, payable to A. or order, get into 
the hands of another perſon of the ſame 
name as the payee, and ſuch perſon, know- 
ing that he is not the real perſon in whoſe 
favor it was drawn, indorſe it, he is guilty 
of forgery. ib. 
3. Three days grace are allowed on inland as 
well as on foreign bills of exchange, and 
on promiſſory notes; for the 3 & 4 Ann. 
c. 9. puts the latter on the ſame footing as 
inland bills of exchange in all reſpects. 
Brown v. Harraden, Hil. 31 Ges. 3. 151 
4+ The proviſions of the 9 & 10 V. 3. c. 17. 
reſpecting proteſts of inland bills do not 
apply to ſuch bills as are made payable 
after fight, Li N. v. M OE. 31 Geo. 3. 
170 
5. Therefore an acceptor of ſuch a bill, who 
refuſes payment on the third day of. grace, 
is not liable to any: TO for the * of 
. the bill. ib. 
6. Quere, Whether the acceptor of an inland 
bill be bound to Pay it on demand at any 
_ reaſonable 


— 


* 


orwhether he be allowed the whole of that 


day to pay it in? For the court will not 
take notice of banking hours. Page 170 


7. Noting 18 unknown to the law as diſtin- 


guithed from. the proteſt, - of which it is 
merely a preliminary ſtep. ib, 
8. Defendant having ſuffered judgment by 

default in an action on a bill of exchange, 
the Court referred it to the Maſter to fee 
wnat was due for principal and intereſt, 
without executing a writ of inquiry, 

Shepherd v. Charter, E. 31 Geo. 3. 275 
9. An alteration of the date of a bill of ex- 
change after acceptance, whereby the pay- 
ment would be accelerated, avoids the in- 


ſtrument; and no action can be afterwards 
brought upon it even by an innocent holder 


for a valuable conſideration, Maſter v. 
Miller, Trin. 31 Geo. 3. 320 
10. A. having declared on a promiſſory note 
againſt B. made by C. to A. by him in- 
dorſed to B. and by him again indorſed to 
A. judgment was arreſted after verdict, on 
the ground of -circuity of action. 
v. Hayward, Mich. 32 Geo. 3. 470 
11. If the payee of a promiſſory note pay the 
amount of it to an indorſee after the bank- 
ruptcy of the maker, he may recover againſt 
the maker, notwithſtanding his bankruptcy 
and certificate. Howis v. Wiggins, Trin, 
32 G. 3. 714 
12, The holder of a bill ſued the acceptor, 
and charged him in execution; the latter 
having obtained his diſcharge under the 
Lords! act, the holder then ſued the draw- 
er, who, after paying the bill, fued the ac- 
ceptor, and charged him in execution, 
which was held to be regular; the defend- 
antes having been charged in execution at 
the ſuit of the holder not being a fatis- 
faction as between the drawer and ac- 
ceptor. Macdonald v. Bovington, Trin. 
32 Geo. 3. | 825 


See AGENT, No. 2, 3- Marriacs, No. 1, 
2. PARTNERS, | PRACTICE, No. 45. 


BILL OF SALE. 


1. Notwithſtanding the ſtat. 26 Gee. Jo Co 60. 
« ſc 17. enacts that a bill of ſale of a ſhip 
ſhall be abſolutely void, unleſs the certifi- 


Biſhop 


Fee MrasuRE. 


"INDEX" TO THE PRINCIPAL MATTERS. 


| z reaſonable time of the third day of grace, | 


cate 'of the regiſtry be truly and accurately 
inſerted therein, a mere clerical miſtake 
will not vitiate it. Rolle Non v. Smith, Hil. 
31 Geo, 3. Fos 161 


BOND. 


I. A bond given by an incumbent to'the pa- 
tron, on preſentation, to refide on the liv- 
ing, or to reſign if he did not return to it 
after notice, and alſo not to commit waſte, 
Sc, on the parſonage houſe, is good. 
Bagſhaw v. Bailey, Mich. 31 Ger. 3. 78 

2. In ſuch a caſe a licenſe to the incumbent 


to abſent himſelf from the living may be 


revoked. th, | 


BOOKS, ENTRIES, PAPERS, &c. 
See Evipexce, No. 1, 2, 3. 


BOROUGH COURT. 
See Maxon, No. 3. 


BUS HEIL. 
VARIANCE, No. 6. 


C. 
CARRIER. 


1. n carrier between A. and B. em- 
ployed to carry goods from A. to B. to 

be forwarded to C. carried them to B., then 
put them in his warchouſe, in which they 
were deſtroyed by an accidental fire, be- 
fore he had an opportunity of forwarding 


them; and held not anſwerable for the 


loſs. Garjide v. The Proprietors of the Trent 
Navigation, E. 32 Geo. 3. 581 


CARTS. 


1. The owner of a cart who does not refide | 
within the bills of mortality, or within five 


miles of Temple Bar, need not enter his 
name and place of abode with the commiſ- 
ſioners of hackney coaches, or have his 


name or any number upon the cart, tho? 


it be driven within thoſe limits. X. v. 
_ Powell, Hil, 32 Geo. 3. 572 
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ANDEXL/ 10 uE PRINCIPAL MATTERS, 


pa 9 DOUBTED OR. DENIED. 


Griffiths v. | Williams I Term Rep. 710, as to 


part. | Page 10 
Lovie's caſe, 10 Rep. 5 a. 64. 67, 68. 70 
Biſhop of London v. e Dom. Proc. 
1783. 81, 82 
2 Rol. Abr. 306. pl. 10. 397 
2 Rol. Abr. 307. Pl. 13. 1B. 
2 Rol. Mr. 303. pl. 27. 398 

Wheeler's Caſe. Godb. 218. 398 


Cooper v. Chitty, 1 Burr. 36, [As to what 
is reported to have been ſaid by Lord 
Mansfield of Comberbach having miſtaken 
Lord Holt's opinion in Lechmere v. Tho- 


roughgood, 123. 412 
Buſh v. Bates. 5 Burr. 2660. 570 
Cowp. 128. Anonymous. ib. 
Belither v. Gibbs. 4 Burr. 2117. ib. 
Palmer v. Needham. 3 Burr. 1389. ib. 


Utterſon v. Vernon. 3 Term Rep. 5 39. ib. 
Hoyl v. Lundon. 3 Keb. 839.—631. 646. 

649 
Forbes v. Fanſſlaw. Trin. 24 Geo. 3. C. B. 661 


1 Rol. Mr. 415. pl. 8. | 762. 764 

Pordage v. Cole. 1 Saund, 319. 763,4 

Blackwell uv. Naſh. 1 Str. 535. . 
CERTIFICATE. 


See SETTLEMENT BY CERTIFICATE. 


CERTIORARI. 


2. If an appeal againſt a poor-rate be diſmiſſed 
by the ſeſſions for not having been made in 
time, and it be removed by certiorari into 

B. R. the court will not go into any ob- 
zection appearing upon the face of it. R. 
v. Athins. Mich, 31 Geo. 3. I2 

A certiorari to remove an indictment of 

an exciſe-officer from the ſeſſions was 

granted on the morion of the Attorney Ge- 
neral, without any affidavit, R. v. Stan 
nard.. Hil. 31 Geo. 3. 161 

3. The party proſecuting a certiorari to re- 

move a conviction, c. muſt himſelf enter 
into a recognizance with two other perſons 


tto proſecute it with eſſect, &c. by 5 G. 2. 


c. 19. 2. R. * E. 31 Geo. 3. 
281 


4» A certiorari to remove a conviction muſt by 
13 Geo. 2. c. 18. / 5. be applied for with- 
in fix months after the date of ſuch con- 


' wiction. 16. 


| 


; 


, 


__ 


; 


8. Third perſons exanot object the miſdi- 3 


ih 


rection of a certiorari to remove a cauſe 
from an inferior court, if the proper offi- 
cers in whoſe keeping the record was wave 
the objection, and return the record upon 
ſuch writ. Daniel v. Phillips. Hil. 


32 G. 3. Page 499 
6, Neither will FI court t here quaſh ſuch writ 
becauſe the damages laid in the record be- 
low, which was an action of aſſault againſt 
exciſe ofhcers, were under 40 s. there be- 
ing reaſon to believe that they could not have 
an impartial trial below. ib. 


ONARITABLE 4 
See Devise. No. 5. 


CHART E R. 


See JURISDICTION, No. 5, 6. PLEADING, 
No. 23. 29. USAGE, 


CHOSE m ACTION. 


1. An aſſignment of a choſe in action need not 
be by deed. Howell v. Mac Ivers, E. 
32 Geo, 3. 690 

2. Comments on choſes in action per Bul- 

ler, F. 340 


Cn RcHWAR DEN. 
See Quo WankANre INFORMATION, No. 6. 


CIRCUITY or ACTION. 
See ACTION, No. 1, 


CLERG 0 
Ser CONVICTION, No. 2. 


COLLEGE. 


See Quo WarranTo INFORMATION, No. 2. 
VISIron. | 


COMMITMENT. 
See CORRECTION, No. 1. Hackney Coach- 
MEN, 


COMMON. 
1. One commoner, who has farcbarged, may 


nevertheleſs maintain an action againſt ano- 

ther for fur-charging the common. #ob- 

fon v. Todd. Mich, 31 Geo. 3. 74 
See PLEADING, No. 4. 


INDEX To THE PRINCIPAL MATTERS. 


: — 


conrTIrr 
*See FEIGNED Issuk, No. 2. 


CONVICTION. 


1. A commitment on the 17 Geo. 2. c. 5. (the 
vagrant act) muſtbe a commitment in exe- 
cution, and is therefore bad if it merely ſtate 
the charge and order the party to be com- 
mitted for ſafe - cuſtody till the ſeſſions 
without convicting the offender of the 
charge. R. v. Rhodes, E. 31 Geo. 3. 
Page 220 

2. Outlawry is a conviction within the mean- 
ing of 14 Geo. 2. c. 6. /. 1. againſt ſheep 
ſtealing. K. v. Yandell. Hil. 32 Geo. 3. 
4 521 

3. If a conviction under the 31 Geo. 3. c. 21. 
/. 4. which enacts that all convictions 
againſt that act may be made out © in the 
form, or to the effe, following” (giving the 
form) contain all the ſubſtantial parts of that 

. preſcribed, it is good, though it alſo con- 
_ tain ſomething more, R. v. J. Tefferies. 
Trin. 32 Geo. 3. 767 
4. Surpluſage will not vitiate a conviction. 16, 


5. Two perſons cannot be convicted in ſepa- 


rate penalties under the 5 Ann. c. 14. / 4. 

for uſing a greyhound to deſtroy game. 

R. v. P. Bleaſdale, Trin. 32 Geo. 3. 809 
See CarTs. CERTIORARI, No. 3, 4. 


COPYHOLD. 
_ See Manom. 


CORONER. 
Se OuTLAwRY, No. 7. 


CORPORATION. 


1. Where a charter required that the mayor 
and common clerk for the time being, and 
the common council for the time being, or the 
major part of them, ſhould elect corporate 
officers, and directed that the common coun- 
cil ſhould conſiſt of 36, it was held that a 
majority of the whole number muſt meet to 

form an eleQive aſſembly ; and that, if the 
corporation be reduced to a ſmaller num- 
ber than a majority of the whole, no elec- 
tion of officers can be had. R. v. Bellringer. 
Trin. 32 Geo. 3. 810 


2. But where a corporation conſiſts of an in- 
definite number, a major part of the exiſt | 


Vor. IV. 


ing body are competent to elect, and do 
other corporate acts. Fage 822 
See Quo WarRran'ro INFORMATION. 


COSTS. 


1. If defendant pay money into court, and the 
plaintiff afterwards proceed to trial, when 
a verdict 18 given againſt him, the latter is 
not entitled to the cofts up to the time when 
the money was paid into court. Stevenſon 
v. Yorke, and ACE v. Hudſon. Mich, 
31 Geo. 3. 10 
2. When the defendant pays money into court, 
which the plaintiff agrees to accept, the lat- 
ter muſt ſerve the defendant with notice of 
an appointment before the maſter to tax the 
colts. Kabell v. Hudſon. Mich. 3 1 Geo. 3. 10 
3. If a ſeſſions caſe be ſent downto be re- ſtated, 
and the proſecutor abandon it when it is 
returned, this court will diſcharge his re- 
cognizance for the coſts, but if he diſpute 
the amended order, they will not. R. v. 
Inhabitants of Edgeworth. Hil. 31 Geo. 3. 
218 
4+ If an executor declare on a trover and con- 
verſion in the teſtator's life-time, and alſo 
on a trover. and converſion after his death, 
the evidence offered being only applicable 
to the firſt count, and he be non-ſuited, he is 
not liable to pay coſts. Cockerill et Ux. 
 Executrix v. Kynaſton. E. 21 Gee. 3. 277 
5. But if a plaintiff name himſelf executor 
when he need not, and fail, he ſhall pay 
colts; as where his declaration ſtates a 
cauſe of action due to him perſonally, ib. 
6. On a feigned iſſue coſts follow the verdict: 
But qu. when the court permit parties 
to try a feigned iſſue, whether they will not 
compel them to conſent that the coſts ſhall 
be in the diſcretion of the court? Hoſkins 
v. Lord Berkeley. Mich. 32 Geo. 3. 402 
7. If a defendant pay money into court upon 
ſome of the counts only, and the plaintiff 
take it out, the latter is only entitled to the 
coſts of thoſe counts. Baillie v. Cazalet. 
Hil. 32 Geo. 3. 579 
8. A defendant in execution for the contempt, 
and for the coſts, on a quo warranto infor- 
mation, may be diſcharged under the Lords 
act. R. v. Piclerill. Trin. 32 Geo. 3. 809 


See ATTORNEY, No. 1, 2. EXECUTOR, 
PRACTICE, No. 18, 47. -REPLEVINg 


No. 2. 
10 E 
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'COUNS E L. 
Ser Wrexuzs, No. 3, 4, 5+ 


COUNTY STOCK. | 


1. If a fine be impoſed on a county, which 
the juſtices at the ſeſſions think illegal. 
they may order the treaſurer to defray the 
expence of litigating the queſtion out of the 
county ſtock, R. v. Inhabitants of Eſſex. 
E. 32 Geo. 3. Page 591 
So they may the expence of litigating any 
queſtion reſpecting the repairs of the high- 
ways or county bridges, or the purchaſe of 


| 


land. adjoining to ſuch bridges, 594, 595, 
5y06 
_ COUNTY. 
See Davision. JURISDICTION, No. 5, 6. 
See MANok, No. 2. 
COVENAN T. 


10 In covenant (which runs with the land) 
evidence that the defendant is in as Heir will 
ſupport a declaration charging him as «/ig- 
nee. Deriſley v. Guſtance. Mich. 31 C. 3. 75 
2. The bankruptcy of the leſſee is no bar to an 

action of covenant (made before the bank- 
-ruptcy) brought againſt him for rent due 
ſince. Auriol v. Mills in error. Mich. 
31 Geo. 3. | 94 
5. Neither is a ſeizure and fale of the leaſe 
under a writ of fieri facias, or elegit, againſt | 


$62. 


. Nor a forfeiture by his attainder.., ib. 
5. A. agreed to ſell. B. his eſtate for a certain 


: ſum before a particular day, in conſideration 
. whereof B. agreed to pay that ſum on the 
day, and on failure to pay 21 J.; it was held 
that they were dependant covenants z and 

that A. could not recover the 21 J. without 
: ſhewing a conveyance on his part, or a ten- 

der of one. Goodiſon v. Nunn, Trin. 
32 Geo. 3. 761 

See PLEADING, No. 25, 26. 


CRIMINAL CONVERSATION. 
Ser New "TRIAL, No. 2. 


CUSTOM. 


1. A euſtom to take a, profit in aliens ſolo is 
bad; ſuch a right can only be- claimed by 


] 


my 


| 


preſcription. Grimflead v. Marlowe, Trin. | 


| 


See TOLL, No. 4. 


32 Geo. 3. 717. and Hardy v. Holiday. E. 
5 Geo. 3. C. B. cited in Page 718 

See EviDexCE, No. 5. PLEADING, No. 16, 
17. 23. 9. | 


CUSTOMARY ESTATE. 
See Maxon, No. 1. ö 


% 


CUSTOM OF LONDO N. 
See LonDoN., 


* 
D. 
F 


DAMAGES. 


See CERTIORARI, No. 6. 


Reer.gvin, 
No, 2. p17 


DEED. 


r. If A. execute a deed for himſelf and his 
partner, by the anthority of his partner 
and in his preſence, it is a good execution, 
though only ſealed once. Ball v. Dunfter- 
ville and another. Trin. 31 Geo. 3. 813 


See CHosEt IN ACTION, PRESUMPTION. 


DE ESSENDO QUIETUM DE 
THEOLONIO. 


DEMISE. 


1. A parol agreement to leaſe lands for four 
years only creates a tenancy at will: but if 
that tenancy be not determined before the 
day of the demiſe laid in the declaration, 
the plaintiff in ejectment cannot recover. 
Goodtitle d. Gallaway v. Herbert. E. 


32 Geo. 3. : 680 


DEPARTURE. 
See PLEADING, No. 16. 19. 22. 


DEPUTY, 
See OrrickR, No. 2. 
D E T INUE, 
See SPECIAL dme. 


D EVIATI 0 N. 
See INSURANCE, No. 2, 


DEVISE. 


1. A. deviſed to his ſon B. for life, remainder 
to truſtees during B.'s life to preſerve con- 
tingent remainders, nevertheleſs to permit 
B. to receive the rents and profits, remain- 
der to the firſt and other ſons of B. in tail- 
male, remainder to C.; with a proviſo that 

if B. ſhould ſucceed to the eſtate of D. the 

« limitation of As eſtate to B. ſhould ceaſe, 
and the next in remainder ſhould take as if 
B. were dead; B. ſucceeded to D.'s eſtate 
before he had a ſon; held that the limita- 
tion to the truſtees continued during the 
whole of B.'s life ſo as to ſupport the con- 
tingent remainders. Doe d. Heneage v. 
Heneage. Mich. 31 Geo. 3. Page 13 
2. Under a deviſe *to A. for life, and after his 
deceaſe to and among ft his iſſue, and in de- 
fault of iſſue” then over, A. takes an eſtate- 
tail, Doe d. Blandford v. Applin. Mich. 

31 Geo. 3. 82 
3. In order to give effect to the deviſor's gene- 
ral intent, the court will overlook a parti- 
cular intent inconſiſtent therewith. ib. 

4. A. deviſed his real and perſonal eſtates to 

his wife for life, and directed part of the 

. . perſonalty to be ſold after his wife's death 
by the executor, and divided between 
C. D. E. F. and G.; he then gave to 

- annuities to H. & FJ. to be paid by his exe- 


- cutor out of his whole eflate, and to com- 


mence after his wife's death; and he 
then deviſed he remainder of the profits af- 
ter his wife's death and after the yearly pay- 
ments to the annuitants out of his whole eſtate 
to B. C. and D. equally, ſhare and ſhare 
alike ; held that the executor took a fee. 
Doe d. Beezley v. Woodhouſe, Mich. 31 Geo. 3. 
89 

5. A. deviſed to B. preacher of the meeting- 
houſe of C. for life, on condition that he 
ſhould convey the premiſſes to truſtees, to 
take place after B. 's death, for the uſe and 
ſupport of the preaching the word of God at 


| 


the meeting-houſe for ever, and in caſe the 


preaching there ſhould be diſcontinued, 
then over to a charity-ſchool; held that H. 


took an eſtate for liſe, ug the deviſe | 


RY - 
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over after his death would be void by 


flat. g Geo. 2. c. 36. Doe v. Aldridge, E. 


31 Geo. 3 , Page 264 
6. ue is either a word of purchaſe or limi- 


tation, as will beſt effectuate the deviſor's - 


intention. Dee v. Collis, Trin. 31 Geo. 3. 
ba 


7. Therefore where A. deviſed his eſtate to 


his two daughters, to be equally divided 
between them, one moiety to one and her 
heirs, and the other moiety to the other 
for life, and after her deceaſe, to the iſſue of 
ber body, and their heirs for ever, and ſhe 
had one. child living at the time of the de- 
viſe, the ſecond took only an eſtate for life, 
with remainder to her children as purcha- 
ſers. - ib. 
8. Under a deviſe to A. and his heirs, but if 
he die without ſettling or diſpoſing of the 
ſame, or without iſſue, then over, AJ. may 
ſettle the eſtate in his life-time, and defeat 
the limitation over. Beachcroft v. Broome, 
Mich. 32 Gee. 3. 441 
9. A. deviſed “to B. and the heirs of her 
body, and for default of ſuch iſſue,” then 
over; B. died in the life-time: of A., and 
then 4. by a codicil confirmed his will; 
held that the heir of B. took nothing, 
though it appeared that A. knew of the 
death of B. and of the birth of her ſon be- 
fore he made the codicil. Dae d. Turner 
v. Kett, E. 32 Geo. 3. 601 


Io. The codicil operated as a republication of 


"the will; and then it ſtood thus; © a de- 
viſe to B. and the heirs of her body ;” but 
B. being dead, the deviſe was void. ib. 

11. Under a deviſe „ to A. and B. and their 
heirs, and in caſe they agreed to ſell the 
eſtate that they ſhould have their equal 

.ſhares of the money ariſing therefrom, but 
if they agreed to keep the eſtate whole to- 
.gether, then that the rents ſhould be 
equally paid and divided between them, 
and to the. ſeveral and reſpective heirs of 
their bodies,” A. and B. took only eſtates 
tail. Roe d. James v. Ai, E. 32 Geo. 3. 

605 


12. A. being ſeiſed in fee tail of an undivided 


fourth part of an eſtate, and intitled to the 
reverſion in fee of another fourth expect- 
ant on the determination of an eſtate tail, 
- recited 
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Tecited that ſhe was intitled to the firſt, 
and deviſed it to B, C. in fee; and chen 


| directed all the reſidue and remainder of 


her eſtate and effects to be ſol l as ſoon as 
might be after her death, and her funeral 
expences to be paid thereout, and the over- 
plus (if any) to be divided between D. and 
E.; it was held that the reverſion did not 
paſs by theſe general words. Page 605 
13. A. bequeathed money to truſtees in truſt 
for B. till ſhe ſhould attain 21, and then 
to pay the ſame to her, and if B. ſhould 
die under 21, leaving a child or children, 
then in truſt for ſuch child or children; 
but if B. ſhould die under 21, without 
leaving any child or children, then in truſt 
for C.'s three nieces; B. attained 21, 
married, had two children, and died in the 
life-time of ' the teſtatrix; B. s children 
took nothing by the will. 
Trin. 32 Geo. 3. 2 706 
14. A. deviſed © to all and every the daugh- 
ter and daughters of the body of B., and 


the heirs male of the body of ſuch daughter 


or daughters equally between them, if 
more than one, as tenants in common, and 
for default of /uch iſſue (he'deviſed) all his 
ſaid lands to C.;“ held that the daughters of 
B. took croſs remainders. Atherton v. Pye, 
Trin. 32 Geo. 3. 710 


15. The rule is, that, as between two only, it | 
ſhall be preſumed- that croſs remainders 


were intended to be raiſed ; but, if there 
be more than two, it is neceſſary to reſort 
to other words in the will to diſcover an 
intention to raiſe them. 713 
16. A. deviſed to B. his wife for life, and 
empowered her to deviſe the ſame to any 
one or more of his child or children in 
ſuch manner, ſhare, and proportion as ſhe 
ſhould appoint, “ but ſo as the ſaid eſtate 
ſhould not be divided, but tranſmitted 
whole and entire to his heirs ;” 
other part (after deviſing an adjoining 

. eſtate in the ſame way,) he added that his 
will was that “they ſhould be conſidered | 
as one ęſtate, and be tranſmitted entire to his 
family,” and in default of appointment to 
his own right heirs; B. by will deviſed 
arid appointed to 'their ſon C. for life, re- 
mainder to truſtees to preſerve contingent 
remainders, remainder to the firſt and 
other ſons of C. in tail. general; remainder 

| 2 


Doo v. Brabant, | 


and in an- 


. 


to che daughters of C. in tail general; and 
with like limitations to D. and E. two other 
children; all the children C. D. and E. 
Were alive when A. deviſed; Quære, what 
0 eſtates did they ſeverally take? Per Lord 
Kenyon, Ch. J. and .Gre/e, J. they reſpec- 
_ tively took eſtates in tail general; per Aſb- 
| Burſt and Buller, Juftices, they reſpectively 
took life eſtates, with remainders i in tail to 
their reſpective children, Grifith v. Har- 
riſon, Trin. 32 Geo, 3 . Page 737 
See L1iMITATIONS. . 


DISCHARGE. 
See IxSANITY. INSOLVENT, No. 2, 3. 


'DISTRESS.... 


1, Implements of trade may be, diſtrained for 
rent if they be not in actual uſe at the 
time, and if there be no other ſufficient diſ- 
tre ſs on the premiſſes. Gorton v. Falkner, 
Hil. 32 Geo. 3. 565 

2. So may beaſts of the plough under the 
ſame circumſtances. _ ib, 

3. But things affixed to the freehold, ſuch 
as an anvil or mill-ſtone, cannot be diſtrain- 
ed. ib. 

4. Things delivered to perſons exerciſing 
their trade, ſuch as cloth in a taylor's ſhop, 
axe not diſtrainable. Simon v. Harcourt, 

Mich. 18 Geo. 2. | 569 


DIVISION, 


1. The moiety of a penalty being given by 
2 Geo. 3. c. 41. to the treaſurer of a 
county, riding, or divifen; held that the 
word diuiſon does not apply to ſmall 
diſtricts, ſuch as the Cinque Port of Sea- 
ford, in. Suſſex ; but muſt be conſtrued with 
reference to county and riding, and means 
- ſomething analogous to them. Evans 2, 
T. v. Stevens, E. 31 Ges. 3. 224 

2. Neither can it be applied to the different 
parts of a county in which the magiſtrates 
act under one general commiſſion, ; but 
for the convenience of the county adjourn 
the quarter-ſeſſions from one part of it to 
another, and appoint a ſeparate treaſurer 
for each, Evans V T. v. Stevens, Mich. 


32 Geo. 3. 459 
3. It 


INDEX TO THE PRINCIPAL MATTERS. 


3. It is only applicable to the legal diviſions | 
in Lincolnſhire, where there are ſeparate, 
1 of the peace, and ſeparate 
ſeſſions in the different diviſions of the | 
county. Page 462 


0 


DUTIES. 
See ASSUMPSIT, No. 3, 4. 


E. | J 
EAST INDIA DELINQUENTS. 
Fee AMENDMENT, No. 2. | 


EJECTMENT. 


1. Rule of court. Mich. 31 Geo. 3. 1 
2. The Court will permit a deviſee, not hav- 
ing been in poſſeſſion, to defend in eject- 
ment, as landlord, under 11 Geo. 2. c. 19. 
fe 13. Lovelock d. Norris v. .Danogficr, 
Mich. 31 Geo. 3. 5 422 
3. A parol agreement to leaſe lands for four 
years only creates à tenancy at will; and 
if that tenancy be not determined. before 
the day of the demiſe laid in the declara- 
tion, the, plaintiff cannot. recover. Goodti- 
tle d. Gdiloway v. Herbert, E. 32 Geo. 3. 


680 

4. In ejectment by a landlord againſt a tenant, 
whoſe leaſe is expired, the latter is not bar- 
red from ſhewing that his landlord's title is 
expired. England d."Syburn v. Slade. E. 
32 Gen. 3. 682 


See NoTIGE ro qptr. — No. 1.280 


| ELECTION. 
Ser CoxrokATiou. Manpamus, No. 4, 2, 


3,4. Maxon, No. 3. Quo WARRAN- 
10 anne No. Ly 2. 6, 7. 


E. MAN. CIP ATI ON. | 


\ ae SETTLEMENT. CERTIFICATE, :No. | 
| 
I. 4+ 


 ..ENTRIES. 
n 17 4, 3. 


Cx 


E RAZURE. 
ber BiLLs or EXCHANGE; No. . 


ERROR. 
SeePracrice, No. 18, 19, 20, 21. 


ESCAPE. ; 
1. In an aclion againſt the ſheriff ſor the 


eſcape of a priſoner on meine proceſs, the 


plaintiff was nonſuited, becauſe he could 
not prove any debt ag zainſt the priſoner who 


eſcaped. ne v. Macauley, E. 
32 Geo. 3. Page 611 


ESTATE. 
See SETTLEMENT BY ESTATE. SPECIAL 
Occur Nr. 


EVIDENCE. 

1. Where the right to the ſoil is in iſſue, 
entries written in a book by the ſteward of 
a former owner, from whom title is de- 
rived, of receipts of money by the ſteward 


are admiſhble.evidence if the ſteward be 
dead. Barry V. Bebving ton, Hl, 32 Geo. 3 


514 
2. 50 an entry, of the receipt of money by 


of another townſhip of a proportion of 
church-xates made in a pariſh book, is evi- 
deuce to charge the latter officers with the 
ſame proportion in future. Stead v. Hea- 
ton. E. 32 Geo. 3. 669 


tions, made on the ſame page, is alſo ad- 
miſſible evidence. ib. 


4. An allegation in an action for a falſe return 
to a mandamus of a cuſtom of payment by the 
chapel-wardens of A. to the churchwardens 
of B. may be ſupported by evidence of a cuſ- 

tom of payment to oſfioers acting only for the 
totonſbip of B., not. co-extenſive with the pa- 
Tiſh of B., but who have always been de- 
ſcribed as the churchwardens of B. ib. 


5. Contemporaneous uſage may be given in 


evidence in order to conſtrue a charter. 
R. V. Bellringer, Trin. 32 Geo. 3· 821 


|. See ArrIpavir, No. 4. 6. ATTORNEY, 


No.5. AWARD, No. 12. BASTARDY. 
BILILISs or EXCHANGE, No. 1. Covr- 


ING, JuRisDICTION, No, 4. Lint, 
No. 2. Novice ro QuiT. PARTNERS. 
PLEADING, No. 14. PrRoBaTE. Sewt- 
TLEMENT BY ' CERTIFICATE, No. 2. 
SLANDER. | Toft, No. 1. VARIANCE» 
WITNESS. 


GR Vol. IV. 


1 | 10 F 


for that owner, as a ſatisfaction for treſ— 


, Paſſes committed on the place in queſtion, 


officers of a townſhip from the officers 


3. And another entry, explaining the propor- 


NANT, No. 1. EscA-r R. HANp-WRIT- 


ä 'T:O THE PRINCIPAL MATTERS. 


Bee Crxmionant, Rrevexue . 


EX CISE. . 


See ExT ENT. 
EXTcUrTrOoR ann ADMINISTRATOR. 


1. A plaintiff cannot join in the fame decla- 
ration a cauſe of action, as executor, with 
another which accrued in his own right. 
«Cockerill v. Kynqſton. E. 31 Ges. 3. Page 280 
2. Where the goods of the teſtator never were 
in the poſſeſſion of the executor, he muſt 
declare in that character 
3. And whether the converſion happen before 
or after. the teſtator's death, if the goods 
when recovered will be aſſets in the hands 
of the executor, he may fue for them in that 
character. ib. 
4. A count on a ꝓromiſe made Foy defendant 
as adminiſtrator to pay money received by- 
him as fuch to the plaintiff's uſe cannot be 
joined with other counts on promiſes made 
by the inteſtate. Fennings v. Newman, 
Trin. 31 Geo. 3. 347 
5. Where executors pay a ſum of money on 
the teſtator's account, which they need not 
have done, and afterwards bring an action 
to recover it back again, they muſt declare 
in their own right, and not as executors, 
Munt v. Stakes. Hil. 32 Geo. 3. 565 
6. Goods of a teſtator in the hands of his ex- 
ecutor cannot be ſeized in execution of a 
judgment againſt the executor in his own 
hi. Farr v. Newman, E. 32 Geo. 3. 
621 


See lake: AND Fines, Cosrs, No. 5; [ 


EXEMPTION. 
Ses Raves, No. 1, 2. 


. If goods be taken in execution on a ff. fa, 
againſt the king's debtor, and before they 
are ſold an extent come at the king's ſuit, 
grounded on a bond debt, teſte'd after the 
delivery of the #. fa. to the ſheriff, theſe 
goods cannot be taken upon the extent, 
Korte v. Dayrell, Mich, 32 Geo. 3. 402 


1 


ä — 


EXECUTION + 


ib. 


2. The 33 H. 8. c. 39. 74. does not ex- 
* but * the king's prerogative. 
| . Pr Nc. 


7. 


FAMILY. 


-| SeeSETTLEMENT BY CERTIFICATE, No. 4, 5. 


FEIGNED ISSUE. 


1. On a feigned iſſue coſts follow the verdict: 
But qu. when the court permit parties to 
try a feigned iſſue, whetlier they will not 
compel them to conſent that the coſts ſhall 
be in the diſcretion of the court? Heſtins 
v. Lied Berkeley. Mich. 32 Geo. 3. 402 

2. Trying a feigned iſſue without the conſent 
of. the court is a contempt of the court,;z 
and after ſuch. a trial. ey will ſtay the pro- 
ceedings. ib. 


FE ME. 


1. A ſeme covert, living in adultery, and ſe- 
parate from her huſband, cannot be ſued 
as a feme ſole, if ſne have no ſeparate main- 
tenance. .Gilchrift v. Brun. Trin. 
32 Geo. 3. 766 


See BARON and EME. 


FENCES. 


1. An action on che caſe for not repairing fen- 
ces, whereby another party is damnified, can 


only be maintained againſt the occupier, 
and not againſt the owner of the fee who 


is not in poſſeſſion. Cheetham v. Hampſon. 
Trin. 31 G. 3. 318 
FERRY. 


does not prevent perſons going by any other 


boat from A. directly to C. though it lie 
near to B., provided it be not done fraudu- 
lently, and as a pretence for avoiding the 
regular ferry. Tripp v. Fran. E. 32 Gio. g. 

666 


- o 
4 . * * 
” " Co CT . 
- * . 5 + 


1. When once the fiye years allowed to bw. 
fant to make an entry for the purpoſe of 
aide 


' avoiding 2 fine begin, the time continues to 
run notwithſtanding any ſubſequent difabi- 
Aity. Doe d. Count Duroure v. Jones, Trin. 
31 Geo. 3. 
u. Neither will ſubſequent inſanity ſtop the 
running of a fine once commenced. Doe 
d. Griggs v. Shane. Mich. 28 Geo. 3. B. R. 
| 306. n. 


FISHERY, 


dx. There may be a preſcriptive right in a ab- 
ject to a ſeveral fiſhery in an arm of the ſea. 
Mayor, Sc, F Orford v. Richardſon. Mich. 

32 Geo. 3. 439 


:$ee PLEADING, No. 18. 


FOREIGN ATTACHMENT. | 


1. A ſum of money directed to be paid 
by A. to B. by the maſter's allocatur 
cannot be attached in 4.'s hands by 
proceſs out of the ſheriff's court in an ac- 
tion againſt B. 'Coppell v. Smith. Trin. 
31 Geo. 3. | 312 

2. Neither can money awarded under a rule 
of court be attached. Grant v. Harding. 
Hil. 7 Geo. 3. B. R. 313. u. 


FOREIGN JUDGMENT. 
See InqutrY WRIT OF, No. 2. 


FOREIGN LAWS. 
See BANKRUPT, No. 2, 3. 


FOREIGN PARTS. 
. See TRESPASS, No. 2. 


TORGERY. 


1. If a bill of exchange, payable to A. or 
order, get into the hands of another perſon 
of the ſame name as the payee, and ſuch 
perſon, knowing that he is not the real per- 
ſon in whoſe favor it was drawn, indorſe it, 
he is guilty of forgery, Mead v. Young. 
Mich, 31 Geo. 3. 28 


FRAUD. 


1. Fraud will vitiate any tranſaction, though 
the principal perſon intereſted do not per- 
ſonally take any part in the fraud; for the 
principal :is civilly reſponſible for the acts 


Page 300 | 


| 


3 


INDEX TO THE PRINCIPAL MATTERS. 


of his agent. Dee d. Willis v. Martin. 


Mich. 31 Geo. 3. Page 39 
See AGREEMENT. | FRRRT. INnSOLVENT, 
No. 1 : 
FURNITURE. 


See Poon RATE, No. 13. 
8. 
GAME L AWS. 
en reſpecting the bounda- 


ries of a manor cannot be tried in an 
action on the game laws. Calcraft v- Gibbi. 
E. 32 Gee..3. 681; and Harkins v. Bailey; 
.and Blunt v. Grimes, there cited. 
2. But it is no defence to ſuch an action that 
the defendant has a deputation from a per- 
fon claiming to be lord of the manor, if 
there appear to be no ground for the claim, 
Culcraft v. Gibbs, 6Bt 


See Cox vicrrox, No. 3, 4, F 


GAOLER, 
See SHERIFF, No. 5. 


GRAND CHILDREN. 


See SETTLEMENT BY CERTIFICATE, No. 4. 


GREAT SEAL. 


See OUuTLAwzr,:No. 9. 


II. 
HACK NET cOACHME N. 


N DER ſtatute 16 Geo. 3. c. 44. 7.4 
juſtice of the peace, after convicting a 
hackney coachman for refuſing to go with his 
coach, may immediately commit him to 
the houſe of correction if he do not pay 
the penalty. Duck v. —_ Mich. 


32 Geo. 3. 447 
HALF PA 1. 
Sgt Orricer, No. 1. 


HAND-WRITING. 


1. A clerk of the poſt-office accuſtomed to 
inſpect franks for the detection of forgeries 
| 8 


INDEX TO THE PRINCIPAL MA TTERS: 


may be examined as a witneſs to prove that 


„the hand-writing of. an inſtrument is an | 


imitated, and not a natural, hand, though he 
never {aw. the ſuppoſed perſon write, and 
alſo to prove that two writings, ſuſpected to 


be imitated hands, were written by the ſame | 


perſon. Gocdtitle d. Revett v. Brabum. 


Trial at bar. Fil. 32 Geo. 3. Page 497 . 
: 
| 


HAWKER. 


. No hawker-can expoſe goods to ſale in any 
part of a market town, but the public mar- 
ket place, by 29 Geo. 3. c. 26. /. 16, 17. 
Ke. v. Redfearne. E. 31 Geo. 3. 
HE IR. | 
See ALIEN. PLEADING. No. 1, "SPECIAL 
Occuraxr. yo | 


"HOMAGE. 
Tee Maxon, No. 3. 4 | 
HORSE-RACES, - | 


7 


1. The flat, 13 Geo. 2. c. 19. /. 2. having 
prohibited horſe- races for a ſmaller ſtake 
than 50 J. no action to recover a wager on 
ſuck a race can be fupported, Jon ſon v. 

„Hann. Mich, 31 Ge. 3. "4 


_ 
— 


HUSBAND aww WIFE. 
See Bano anD FEM. 


1. 


INMPARLANCE. 
Sce PLEADING, No. 20. 


2 e fn 1.243 49 115 
IMPR LS. ONM ENT. 
See ARREST» 82 | ee 
TNDICTMENT. 


1. Where a new offence is created by an act, 
and a penalty annexed to it by a ſeparate 1 
and ſubſtantive-clauſe, it is not neceſſary for | 
the proſecutor to ſue for, the penalty, but 
he may indict on the prior clauſe as for 
a miſdemeanor. . K. v. Harris. Hil. 
2r GP” Po NT 11 

2. here two ſets of magi 


2734. 


Ser Fine, See Stat. 7 Ann. c. 19. 


F : 


, 
ſtrates have a con- | 
, - current juriſdiction, and one appoints 2 


meeting to grant ale licences, their juriſdic- 
tion attaches, ſo as to exclude tlie other ap- 
Pointing a ſubſequent meeting; though 
they may all meet. together the firſt day, 
And if after ſuch appointment! the other ſet 
of magiſtrates meet on a ſubſequent. day, 
and grant other licences, their proceeding 
is illegal and the ſubjeQ of an indictment. 
Ki. v. Sainfbury, Mich. 32 Ges. 3. Page 451 
3- Where a ſtatute forbids the doing of a thing, 
the doing it wilfully is indictable, although 
- without any corrupt motive. ib. 45 
4. It is not an indictable offence to exerciſe a 
trade in a borough, contrary to the bye- 
laws of that borough. K. v. J. Sharples, 
Trin. 32 Geo. 3. | 777 
An indictment that the defendant was ap- 
pointed overſeer of the poor of the pariſh of 
A., and that he afterwards refuſed to take 
the ſaid office. of overſeer .of the pariſh, to 
which he was.ſo appointed,” was held good 
on demurrer. &. v. 7. Purder. Trin. 
32 Geo. 3. 778 
See LingL, No. 1. :QuAraxTINE,. No. 1. 
SHERIFF, No. 2, 3. SLANDER. 


L 


#7 IN FAN 1 vl 


49 


1. An infant cannot pray the parol to demur 
in any other Kage of the procceding than at 
the time of pleading, Deriſſey v. Cuſtance. 

| Ach. g. tt +1 1775 


INFERIOR COURT. 
Sce CERTIORARI, No. 55 6. 


INFORMATION. 


1. A criminal information having been granted 
againſt the defendant, he beſore the trial at 
Miſ Prius diſtributed hand bills in the aſſize 
town, vindicating his on conduct and re- 
flecting on the proſecutor's. This matter, 
being difcloſed to the judge at Nif Prius by 
an afhdavit, was held a ſufficient ground to 
put off the trial; and that affidavit being 
returned to thię court they granted another 
information on it againſt the defendant for 
| ſuch criminal condu&, conſidering the aff- 
davit taken at M/ Prius as taken under the 
_ authority ef ,this court, R. y. Jaliſ. 


IH 


en 


| 


* 


INDEX TO THE PRINCIPAL MATTERS, - 


See. AMENDMENT, No. 2, 3. INSPECTION or | 
ParEers. Pnacricn, No. 39. Wo Wan- 
RANTO aL * 


Av IRT, WRIT OF. | 


4. Defendant having ſuffered judgment by de- 
fault in an action on a bill of exchange, 
the court referred it to the Maſter to ſee 
What was due for principal and intereſt, 
without executing a writ of inquiry. Shep- 
Herd v. Charter. E. 31 Geo. 3. Page 275 

2, But where the defendant ſuffered judgment 


by default in an action of aſſumpſit on a | 


-foreign judgment, the court would not refer 
it to the maſter to ſee What was due, and 
give the plaintiff leave to enter up final | 
judgment for ſuch ſum, without executing 

a writ of inquiry. Maſin v. Lard Maſſa- 
-reene et Ux. Mich. 32 Geo. 3. 493 


INQUISITION. 


1. The court ſet aſide an ĩnquiſition taken on | 
a writ of inquiry becauſe ſome of the jury 


were debtors in priſon, and taken out of | 


cuſtody for the purpoſe of attending, 
Stainton v. Beadle, Mich. 32 Geo. 3. 473 
Turner v. Clark. E. 31 Geo. 3. ib. 


INS ANIT I. 


1. The court will not <difcharge a defendant 
out of cuſtody on filing common bail, on 
the ground that he was infane at the time 
of the arreſt. Nutt v. Jerney. Mich. 
31 Geo. 3. 121 


INSOLVENT. 


. An inſolvent aſſigned over his effects for | 


the benefit of his creditors, and in the deed 
there was a proviſo that the ſhares of thoſe 
- who did not execute it before a 
given day, ſhould be paid to the inſolvent ; 
an agreement made between the inſolvent 
.and a creditor, that the latter ſhould fign 
the deed, and the former pay the remainder 
:of the whole debt, is fraudulent and void. 
"Fackfon v. Lomas. Hil. 31 Ges. 3. 166 
2. A priſoner who has loſt the benefit of the 
| Lords act, 32 Geo. 2. c. 28. by the igno- 

rance or miſtake, or even miſconduct, of an 

agent, may afterwards be diſcharged under 


26 Gea. 3. 6. 44+ which provides relief for | 
thoſe who have neglected to take advantage : 


of the former act through ignorance or mi/- 
Vor. IV. N 


take, Towns v. Taylor, E. 31 Geo. 3. 
Duage 231 
3. If a cfendant be arreſted on a Cui Sa, and 


eſcape, and be afterwards re · talen, and com- 


mitted to priſon in the next term, he may 
apply in the following term to be diſcharged 
under the Lords' act; for the words in that 
ſtatute, © charged in execution”, mean being 
detained within the walls of the priſon. 
Vaughan v. Durnell. Trin. 31 Ges, 3. 367 


See BI LS or ExCHANGE, No. 12. Cosrs, 
No. 8: 


INSPECTION OF PAPERS. 


Where an information is filed by the attor- 
15 general againſt an officer of che E 
India Company on charges of delinquency 
in India, founded upon the report of a board 
of enquiry there, the defendant has no right 
to have an inſpection of that report, nor has 
this court any diſcretionary power to grant 
it. R. v. Holland. E. 32 Geo. 3. 691 


INSURANCE. 


1. In an action by the aſſured of goods againſt 


the underwriters for a loſs by tlie barratry 
of the maſter, proof that the perſon de- 
ſcribed in the policy as maſter, and who was 
treated with and a@ed as ſuch, carried the 
ſhip out-of her courſe for fraudulent purpo- 
ſes of his own, is primd facte ſufficient ts 
entitle the plaintiff to recover, without ſhew- 
ing negatively that he was not the owner, 
or affirmatively that any other perſon was. 
Roſe v. Hunter. Mich. 31 Geo. 3. 33 
2. And where the voyage inſured was from 
Famaica to New Orleans, which lies up the 
river Miſ/ſi//ippi, and the captain proceeded 
on his voyage as far as the mouth of that ri- 
ver, and then dropped anchor, and went up 
the river in his boat for a fraudulent purpoſe 
of his own, it was held that the dropping of 
his anchor with ſuch fraudulent intent was 
an ad of barratry, and not merely a devia- 
tion. | 7b, 
3. Proviſions ſent out in a ſhip for the uſe of 
the crew are protected by a policy on the /hip 
and furniture. Brough v. N. Pitmare, Hil. 
' a Geo. 3. 206 
4. If an armed force board à ſhip, and take 
part of the cargo, the underwriters are not 
able on a count ſtating the loſs to be by a 
ſcizure by people to the plaintiffs unknown; 
ie G for 


INDEX TO THE BRIVCIPAU'MATTER!S. ! 


for « people in the Policy mFANs « the 
governing power of the country? | Neſbitt 
v. Lufhington, Trin 32 Ge, Page 783 
5. Where, after ſuch a ſeizure, the veſſel Was 


ſtranded, anqi part of che cargo (conſiſting | | 
of corn} takem by the mob at their own, | 


price, the loſs, cannot be recovered, as for i 


a general average: but for ſuch; part as in | 


conſequence. of the ſtranding was damaged 
and thrown overboard, the. infured may 

recover on a count uns the loſs to . by 
ſtranding. 1 


JOIN DER IN ACTION, {| 


Sce PLEA DING. No. 9, 10. 


„ 188 0k. 
Sce DRvIsR, No. 6, 7.  FrIiGNED Issuu. 
En 
1. The ſtat. I Jac. I. 6. 22. gives certain pe- 
nalties, to be recovered (by /e. 46.) by 
action of debt or information in the courts 
of Weſtminfler ; the goth ſe. gives juriſ- 
diction to the juſtices of aſſize, of gaol de- 
Iivery, and of the peace, to enquire of the 
premiſſes, and to hear or determine the ſame ; 
under the latter clauſe the inferior courts 
can only proceed by indictment or preſent- 
ment. Shipman Q, T. v. Henbeſt, Mich. 
31 Geo. 3. 0 109 
2. The informer may bring an action of debt 
upon this ſtatute in the courts of Weftmin- 
ter, notwithſtanding the 21 Fac. I. c. 4. 
> ib. 
3. The Hat. 21 Fac. 1. c. 4. only reſtrains the 
proceedings on penal ſtatutes in the ſupe- 
rior courts, where the informer, before the 
poaſſing of that ſtatute, might have ſued in 
the inferior as well as the ſuperior courts 
by action, bill, plaint, ſuit, or information. 
ib. 
4. But though the 4th „cet. of the 21 Jac. 1. 
c. 4. enables a defendant to plead the ge- 


neral iſſue, and give the ſpecial matter in 


evidence, yet he cannot avail himſelf under 
ſuch plea of any matter which goes to the 
juriſdiction of the court. ib. 
5. By charter the mayor and ſome of che al- 
dermen of London have juriſdiction in 
' Seuthwark, but as the charter contains no 
non-intromittant clauſe as to the juſtices of 


> V4 | 


1 


T 


the county of Surry, the latter have a con- 
current jurildiäkton Wick the former. R. 


v. Sainſbury, Mich. 37 Ges. 36 Page 45% 


6. Where two ſets of magiſtrates have a con- 
current juriſdiction, and one appoints a 


meeting to grant ale licences, their juriſ- , . 
diction attaches, ſo as to exclude the 


others appointing a ſubſequent meeting z 
but they may all meet together on the firſt 
day. ib. 
7. But if aſter ſuch appointment the other 


ſet of magiſtrates meet on a ſubſequent 2 


day, and grant other licences, their pro- 
ceeding is illegal, and the ſubject of an in- 
dictment. 4 
8. Where the acts of commiſſioners appointed 
by a paving act occaſion a damage to an 
individual, without any . exceſs of juriſ- 


diction on their part, the commiſſioners or 


paviors acting under them are not liable to 
an action. The Governor @c -of the 


4 


Britiſh Caft Plate Manufacturers v. Mere- = 


dich, Trin. 32 Geo, 3. 794 


Ser AxNulrr, No. 6. Ana No. 7. 
County STOCK, ORDER OF REMovAL, 


- 


JURY. 
See Inqtsrrion. N 


JUSTICES OF PEACE. 


See Hackney Coacues. IN DIcTMENr, 
No. 2. JuRI8DICT10N, No. 5, 6, 7. 


K. 


KING'S BENCH PRISON.. 
See OFFICER, No. 2. 


L. 
LAND- TAX. 


OUSES built on lands embanked roms 
the Thames in purſuance of 7 Ges. 3. 


c. 37. are not liable to be aſſeſſed to the land- | 


tax, though the land-tax act is ſubſe quent in 


point of time to the former. Williams v. 


Prichard, Mich. 31 Ges. 3. 2 


2. Nor, to the rates made under 11 Geo. 3. 
c. 29. for draining, &c, the city of London. 
_ Eddington v. Borman, Mich. 31 Geo. 3. 4 
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ft ND L 0 K b. 
Jer E JECTMENT, No. 1 3. 5 Venen T0 
— Te 9 n 6535) 54 


arg 


But where. there is no ſuch cuſtom, and 
the lecturer has been paid out of the poor 
rates, the court will not grant a mandamus 
to the rector to certify to the biſhop the 
election of a lecturer choſen 87 we inhabi- 
tants, ib. 


I. IB EIL. 
See SLANDER, | 


1. An indictment for publifhing libellous 


matter, reflecting on the memory of a4 


dead perſon, not alleging that it was done 
with a deſign to bring contempt on the fa- 
mily of the deceaſed, to ſtir up the hatred 
of the king's ſubjects againſt them, and to 
Excite his relations to a breach of the peace, 
cannot be Rs R. v. Topham, Hil. 
31 Geo. 3. 126 
a. Proof that the defendant gave a bond to the 
ſtamp office for the duties on the advertiſe- 
ments in a newſpaper under the fat. 
29 Geo. 3. c. 50. J T0. and had occaſion- 
ally applied at the ſtamp oſſice reſpecting 


the duties, is evidence that heli is the pub- 
4. 


liſher. 
LICENSE. 
1. A licenſe by the patron: to the incumbent 
(who had given the former a bond to reſide 
on the living, or to reſign if he did not re- 
turn after notice) to abſent himſelf may 
be revoked. Bag ſhaw v. Boſiley, Mich. 
31 Geo. 3» 78 
LIE N. 


See ATTORNEY, No. 1, 2, 


LIME-k IL N. 
See PLEADING, No. 19. b 


U 7179 


1 


a — 
- 
* 

* 


An immemorial cuſtom for the inhabitants | 
of a pariſh to elect a lecturer is binding on | 
the rector. R. v. Field, Hil. 31 Ges. 3. 
| Page 125 } 


| 32 Ges. 3. 


LIMITATIONS, 


. By a marriage ſettlement lands were con- 
ve yed to truſtees to the uſe of the wite for 
life, remainder-to the uſe of the huſband 
for life, remainder to the uſe of all and 
every the children of the marriage, or ſuch 
of them, and for ſuch eſtates, &, as the 
huſband and wiſe ſhould appoint, and for 
want of ſuch appointment to the uſe of all 
and every the child or children equally, if 
more than one, as tenants in common, and 
if but one, then to ſuch only child, his or 
her heirs or aſligns for ever; remainder 
over; in the deed was contained a power, 
enabling the ſettlers to revoke the uſes of 

the ſettlement, and the truſtees to ſell the 

eſtate, and convey it to a purchaſer, fo as 
the purchaſe money ſhould be paid to the 
truſtees (and not the ſettlers) and inveſted 
in the purchaſe of ether lands to the ſame 
uſes; it was held that the remainder to the 
children was a vgſled remainder in fee, liable 
however to be deveſted by an appointment 
by the parents. Dee d. Willis v. Martin, 

Mich. 31 Geo. 3. | Page 39 

2. In ſuch a caſe, where no appointment was 
made, the remainger to the children-was not 
defeated by a deed of revocation by the 
parents, and a conveyance by them and 
the truſtees to a purchaſer, who paid the 
conſideration money to the ſettlers (not to 
the truſtees) which was never laid out in 
the purchaſe of any other lands. ib. 

3. The above power of revocation was condi- 

tional; and as the conditions, ſs. the pay- 

ment of the money to the truſtees, and 
the ſettling of other eſtates to the ſame 
uſes, were not performed, the deed of re- 

vocation was a nullity. il. 


SETTLEMENT BY ESTATE. 


| 


See DEevise. 


| LIMITATION OF TIME. 


1. Though one plaintiff be abroad, if the 
others be in England the action muſt be 
brought within fix years after the cauſe of 
action ariſes, Perry v. Jackſon, Fil. 
516. 


Se FIxE. Quo WARRKANTO INFORMATION. | 
«ty 52 


INDEX T@ THE/PRUINCIPAL MATTERS. 


? LONDON... 


1. A ſeme covert cannot ſue without her huſ- 
band as a ſole trader by the cuſtom of Lon- 
don in the ſuperior courts of Weſtminfler. 
Caudell v. Shaw, Trin. 31'Geo. 3. Page 361 
2. Where a feme covert, ſole trader, gave a 
bond and warrant of attorney to enter up 
judgment, on which the plaintiff after- 
wards took out execution, the court ſet 
aſide the judgment, as entered up without 
authority, on the motion of the aſſignees 
of the wife [who had become a bankrupt] 
with the conſent of the huſband, which 
was alſo entered in the rule. Read v. 
Hewſon, Hil. 


302 
See JURISDICTION, No. 5, 6, 7. 
LORDS* ACT. 
See BILILSs oF EXCHANGE, No. 12. Cos rs, 
No. 8. InSOLvENT, No. 2, 3. 
LOTTERY. 


2. The printer of a newſpaper publiſhing an 


Illegal propoſal for gambling in the lottery | 


incurs a penalty under 22 Geo. 3. c. 47. 
J. 13., which enacts that no perſon ſhall ſell 
the chances of tickets, &, nor publiſh any 
propoſal for it, under a penalty of 50/. 
King 2, T. v. Smith, Mich. 32 Geo. 3. 


| 414 
See AFFIDAVIT, No. 2. 5. 7. 
M. 
MAINTENANCE. 
OMMENT on the doctrine of, per 
Buller, J. 


MALICIOUS PROSECUTION. 

1. An action lies for a malicious proſecution, 
though the plaintiff were acquitted on a de- 
fect in the indictment, Wicks v. Fentham, 
E. 31 Geo. 3 | 247 


MANDAMUS, 


«. Mandamus to the reer to certify to the 

biſhop the election of a lecturer refuſed ; 

chere being no immemorial cuſtom for the 
TY 2 


13 Geo, 3. B. R. cited 


_ 


340 | 


| 


| = „„ — 8 


lecturer to uſe the pulpit without the 
reCtor's conſent, and the lecturer being 
paid out of the poor · rates. R. v. Field, 
Hil. 31 Geo. 3. q | ERS Page-125 | 


2. In the caſe of a private eleemoſynary lay 


foundation, if no ſpecial viſitor be appoint- 
ed by the founder, the right of viſitation, 
in default of his heirs, dęvolves upon the 
king, to be exerciſed by his great ſeal; 
and on that ground this court refuſed to 
interfere by mandamus to compel the 
maſter and fellows of St. Catharines Hall, 
Cambridge, to declare one of their fellow- 
ſhips vacant, and to proceed to a new elec- 
tion. R. v. The Mafter and Fellows of St. 
Catherine” s Hall, Cambridge, E. 31 Ges. 3. 
233 


3. A mandamus to à corporation to put the 


corporate ſeal to the certificate of the elec- 
tion of a corporator, in order that it may 
be laid before the king for his approbation, 
is granted of courſe. R. v. The Mayer, 
Sc. of York, Trin. 32 Geo. 3. 699 
Therefore ſuch a writ was granted, direct- 
ed to the corporation of York, on an affida- 
vit that the recorder, applying, had the 
majority of legal votes; though it was 
ſtated that the other candidate had the ma- 
jority at the election, and that the corpo- 
ration had already certified his election. 
"i 

5. A mandamus to county juſtices, to rate a 
Pariſh within their juriſdiction in aid of 
another pariſh, lying within a borough, 
which has an exclufive juriſdiftion, re- 
fuſed ; becauſe they have no means of en- 
quiring into the complaint. R. v. T. Hol- 
beche, Trin. 32 Geo. 3. 778 
See AMENDMENT, No. 4. APPEAL, No. 4. 
OvERsEER, No. 1. PRACTICE, No. 39. 44. 


MANOR. 


1. If the lord of a manor convey a cuſtomary 


eſtate to the tenant, he cannot reſerve to 
himſelf the ancient ſervices ; for the tenant 
by reaſon of the ſtatute quia emptoret muſt 
then hold of the ſuperior lord. Bradſbaw 
v. Lawſon, Mich. 32 Geo, 3. 443 
2. To conſtitute a court baron, it muſt be held 
before two free ſuitors at leaſt, ib. Rumſey 
v. Walton, Hereford, Sum. "Af, 176. cr. 


"— * 
3. In 


. 


INDEX TO THE PRINCIPAL MATTERS. 


3. In a quo warranto information the defend- 
ant relied on an election by a homage con- 
ſiſting of twenty-three free tenants; the 
jury found on a ſpecial verdict that twenty- 
one of thoſe perſons were not free tenants ; 


and this court held the election to be void. 


R. v. Mein. Micb. 32 Geo. 3. Page 480 
See GARE” Laws. 


MARKET, 
Gee Hawxkx. ToLL, No. 1, 2, 3. 


| WUARRIAGE, 


1. The defendant gave a promiſſory note to 
the plaintiff in conſideration of the plaintiff's 
marrying his daughter, which marriage 
was had in fact, and believed to be valid 
and intended to be ſo by all parties, and af- 
ter the wife's death the defendant. was ſued 
on the note; the jury, preſuming a ſubſe- 
quent legal marriage, gave a verdict for 


the plaintiff, which this court refuſed to |. 


ſet -afide. Wilkinſon v. Payne. Mich. 
32 Geo. 3. 5 463 
2. A marriage in fact was ſufficient to entitle 
the plaintiff to recover. Per Buller, F. 470 


3. A marriage may be preſumed, ib. 469; and 


Stauden v. Standen, there cited. 


MEASURES. 


1. It is illegal to ſell corn by any other than 


the Winchefler meaſure. R. v. J. Major. 
Trin. 32 Geo. 3. "50 
See VARIANCE, No. 6. 


MONEY HAD AND nen &c. 


See ASSUMPSIT, | 3 ; 
7 . | | 
N. 


NEW TRIAL. 


1. Where the jury have found a verdict for 


the plaintiff upon a preſumption contrary to 
evidence; the court will not grant a new 
trial, if the plaintiff be entitled to recover 
in. conſcience, and equity, Wilkinſon v. 
Payne. Mich. 32 Gen. 3. 468 
2. The court will not grant a new trial in an 
action for criminal converſation merely be- 
cauſe the damages — to them to be ex- 
2 Vor- . 


= 


* 


| See PRACTICE, No. 11. 


ceſſive. Dan v. « Gunning, E. 32 Ges. 3. 
. Page 651 

3: The-court will grant a new trial in a penal 
action on account of a miſtake or miſdirec- 
tion of the judge. * ſon v. 1 54 Trin. 


"2 753 
NISI PRIUS. 


0 See Practice, No. 28. 


NO LI PROSEQUI. 


Quo WARRANTO } 
INFORMATION, No. 3, 4. os 4 


NON-RESIDENCE, 


1. A curate of an augmented curacy by queen 
Anne's bounty is not liable to the penalties 
of the 21 H. 8. c. 13. for non-reſidence, 
Jenkinſon Q, T. v. Thomas. E. 32 Geo. 3. 

605 

2. That act only 3 to parſonages and 


vicarages. il. 
NONSUIT, 
Judgment as in caſe of. See Px eric, 
| No. 44. | 
. ; . 
NOTICE. 


1. Generally en, where it is required 
by law that notice ſhall be given to a party 
before he ſhall be affected by any act, leav- 
ing it at his dwelling houſe is ſufficient. 
Jones d. Griffiths v. Marſh. Mich. 3 2 Geo. 3. 
| | 6 
2. But it is otherwiſe in the caſe of 5 > 
bring a party unto contempt z there per- 


ſonal notice is neceſſa | ib, 
3+ In ſome inſtances however of proceſs, leav- 


ing it at the houſe is ſufficient, as a ſub- 

pœna out of chancery, or a quo minus out 
of the exchequer. ib. 
See APPEAL, No. 5. Revenues Orrices, 
No. 2. 4, 5. PRACTICE, No. 29. 3h 33. 


NOTICE To QUIT. 

1. If notice to quit at Midſummer be given to 
a tenant holding from Michaelmas, he may 
inſiſt on the inſufficiency of the notice at 

the trial, though he did not make any ob- 

jection at the time it was ſerved, but merely 
ſaid *I pay tent enbugh already, and it js 

; © hard to uſe me thus.“ Oatapple v. C- 


pous. Trin. 31 Geo, 3. 361 
10 H 2. Where 


INDEX 10 THE PRINCIPAL MATTERS. 


2. Where the tenant « of an eſlate holden by 
the year has a dwelling houſe at another 


9 85 the delivery of a notice to quit to his 


8 ſervant a t the dwelling houſe i is ſtrong pre- | 


— evidence that the maſter received 
the notice, and ought to be left to the jury. 
Jones d. Cole v. i Mich. 32 Geo. 3. 


Page 46 | 


Ser PRACTICE) No. 29. 31. 33s 


0. 


OC C UPANT. 
See SPECIAL OCCUPANT. 


OCCUPY. 
See SETTLEMENT BY ESTATE. 


OF F E NC E. 
See INDICTMENT: | 


OFFICER. 


| Ggnable, Lidderdale v. The Duke of Mon- 
troſe and Another, E. 31 Gro. 3. 248 

2: The clerk of the.papers in the King's Bench 
Priſon cannot act by deputy, but muſt.him- | 
ſelf reſide within the priſon, In the matter 
of Bryant. Trin. 32 Go. 3. 
Sce GorrorRaTION./ RevenUR OFFICER. 
8 Neu 3- 1 vel 


ORDER OF, REMO VAL. 


1. An order of remoyal may be executed a year 


after it is ſigned, if the pauper's circumſtan- 


ces be not altered! d in the interval. R. v. 
The Inhabitants of Llamwinio. Mich. 
23 Ce. 3. 473 


2, An alteration | in n order of removal by one 
Juſtice 3 in | the pre ence of the other, before 
It is delivered to the pariſh, officers, does 

7 vitiate it. ' ths 
3, Ap, order 'of removal ſigned by two juſtices 
feparately, and in different counties, is only 
voidable, not void; and the pariſ-wiſhing 
to avoid it. muſt appeal to the next Pope, 
A 8. The ._ Inhabitants 7. Ae, 1 

Ga 7b 


O VERSE ER. 


1% Lon an appeal againſt overſeer 's accounts, 
theſe ons. difallay ſame of the } items, and 
40 * Ne. to, Fey tl the ba- 


order the 


| 


2. The future half pay of an officer is not aſ- 


716 


N 


lance to the ſoocelides; two Juſdiche-out of 
ſeſſions may inforee payment of the balance; 
and if they refuſe to interfere, this court 
will grant a mandamus to compel them to 
hear ' the complaint. R. v. Curter. H. 
31 Geo. 3. | Bage 246 
2. Where a parich conſiſted of two ſeparate 
diſtricts, each of which immemoriallymade 
a ſeparate rate, but the money when raiſed 
was blended together in one joint fund, 
though applied in certain proportions, amd 
the ſeſſions did not find it as a fact that the 
pariſh could not reap. the benefit of the 
43 Elia. it was held that the diſtricts were 
not entitled to maintain their o poor ſe. 
parately, though fince the year 1648 they 
had conſtantly had, on the whole, more than 
four overſeers, ſome of whom were choſen 
ſeparately by the hamlet, and though the 
hamlet part had immemorially had a con- 
fable of its on, and ſince 170 certificates 
had been granted to and from the hamlet to 
third. pariſhes, and orders of removal made 
to and from it. K. v. T. Newell, E. 
31 Geo. 3. 266 
3- An order of juſtices » which appointed A., 
& being a ſubſtantial houſeholder of the pa- 
„ riſh of B., to be overſeer of tlie poor for 
e the hamlet of C. in the ſaid pariſti; was 
confirmed generally at the ſeſſions with 
coſts; and both thoſe orders were affirmed 
here. R. v. Morris. Hil. 32 Geo. 3. 550 
4. Overſeers fox a pariſh need not- be ap- 
pointed by one and the ſame. inſtrument, 
5b. 552 
5. An appointment of an overſcer of the poor 
&« for the year next enſuing” will be under 
ſtood to be for the overſeer's year, R. v. 
J. Burder. Trin. 32 Ge. 3 778 
See n No. 5. 


OUTLAWRY, 


7 In a 8 of outlawry it appeared by the 
writ of proclamation and the return to it 
that the priſoners were required to render 
themſelves to the ſheriff, ſo that he migbt have 
their bodies before the juſtices, &c, at the re- 
turn of the writ, and held good. R. v. 
Tundell. Hil. 32 Geo. 3. 4 $21 

-2. If one exigent be awarded againſt the prin- 

| cipa] and acceſſory together, it is s error only 

as to the latter, 3 
3. The 


DE x 10 THE PntNCIPAL MATTERS 


3. fe Rat, 23 Ed. 3-/ 
” ity to a 4 of oyer 204 terminer and 
gadl delivery.” X Page $21 
ob appear on the record that the writ of 
- proctartiaiion was delivered to the ſheriff 
* months before the 1 return of i it, it is 
ged. ib, 
5: The "ati required the ſhe- 
riff to proclaim the parties in open court in the 
penis county, (not ſaying county court,) 
and held . 
8. The fheriff we not allege in his return 
to the writ of proclamation that * the per- 
ee ſons proclaimed did not appear and ren- 
c det themſelves”, though he muſt in his 
return to the exigent, ib, 
7. The names of the coroners need not be ſub- 
ſcribed to the judgment of outlawry : if it 
- #ppear on tlie record that the judgment of 
ouflawry was given by them, it is ſuffici- 
ent. | ib. 
9. It need not appear on 4 record of outlawry 
tHit the rapiar and exigent were ſcaled by 
the juſtices of eye? and refminier, &c. il. 
If it be ſtated that the juſtices of our lord 
the king were aſſigned by letters patent un- 
der big «ſeal 9 of Great Britain, it will be pre- 
| ſumed to be the Great Seal. 8 
15. A perſon outlawed on an indictment for 
ſbeep- ſtealing is ouſted of clergy by 14 


| 


” 


G. 2. c. 6. þ 1.3 * outlawory” being a 


« conviftion” within the meaning of that 
| Rates: 15. 
Ser VARIANCE, No. 4. 


ove R. 
Series No. 13, 14. 


0 


: F. 
PARISH. 
a Oraniznns; No. 2, 3.4. 
PAROL ro DEMUR. 


2 „Au inen randot'piiy the patol to demur 
in amy other ſtage of the proceedings than 
| atrho'rimwof pleaditigs© Dog v. Cinis 
n e 77 


* * © 


q |! 


| 1. The heir may be charged as aſſignee in co- 
j | venant which runs with the land. Deri 


. Fe c. 14. does not | 8 


goods on a contract may be admitted as evi- 
dence to ſhew that the goods were delivered 
on a partnerſhip account, if it were doubt- 
ful at the time of the contract: but if it 


clearly appear that no partnerſhip exiſted 
at the time of the contract, ro ſubſequent 


act by any perſon, who may aſterwards be- 


ment that he is liable, or his accepting a bill 
of exchange drawn on them as partners for 
the very goods) will make him liable in an 
action for goods ſold and delivered; though 
he will be liable in an action on the bill 
of exchange. Saville v. Robertſon. Trin. 
32 Geo. 3. Page 720 
See DEED, 


PAYING MONEY ro COURT. 
See Cosrs, No. 1, 2. 7. 


PENAL STATUTES. 
| See ConvicTioN, No. FA 


' New Trial, No. 3. PLzapinc, No. 27. 


PE N A L TIES. 
See Cosrs, Lorrkkr. 


E, PERJURY, 


Fee Wrrness, No. 6. 


| © PHYSICIAN, 


1. ide cannot maintain en for Kis 
fees. Chorley v. Bolcot. N 31 Geo. 3. 


{| 317 


PLEADING. . 


|| ley v. Cuſtance. Mich. 31 Gee. 3. 75 
a2. An infant camot pray the parol to demur 
in any other ſtage of the proceeding than 
at the time of pleading. ib, 
3. A plea of bankruptcy given by the 5 Gee. 2. 
c. 30. , 7. muſt ſtate that the : cauſe of action 
accrued before the bankruptcy ; ſtating that 
an 1. * 5 which an 1 of coves 

| nant is brought, war execute to the 
3 e bank- 


”, 67 Ei 
. — 


1. Acts ſubſequent to the time of delivering | 


come a partner, (not even an acknowledg-' 


1 
bieruExr, | 
No. 1. Jvnispicrion, No. 1, 2, 3, 4+ 


INDEX TO THE PRINCIPAL MATTERS. 


bankryptcy is not falficient. 


King, Hil. 31 Ges. g. Page 156 


” If to treſpaſs in the common called A. the | 


defendant plead that A. and B. commons | 
lie open to each other, and then preſcribe 
for a right in both commons, the plaintiff 
muſt traverſe the whole preſcription, More- 
d v. Word. Hil. 31 Geo. 3. 157 
5. For all preſcriptions. are entire, and, when 
; pleaded, the adverſe party cannot deny a 
part only, but muſt deny the whole. ib. 
6. A defendant cannot plead non aſſum pſit as 
to the whole, and a tender as to part. 
| Maclellan v. Howard. Hil. 31 Geo. 3. 194 
7. A plea in abatement is bad after a general 
imparlance. Evans 9. T. v. Stevens, E. 
31 Geo. 3. r 224 
8. So it is, if it do not give a better writ, but 
tend to ſhew that the plaintiff hath no ac- 
tion at all. ib. 
9. A plaintiff cannot join in the ſame declara- 
tion a cauſe of action as executor with 
another which accrued in his own right. 
Cockerill et LY. Executrix &c v. Kynaſton. 
E. 31 Geo. 3 277 
10. Where the goods of the teſtator never 
were in the poſſeſſion of the executor, he 
* muſt declare in that character. th, 
11. And whether the converſion happened 
before or after the teſtatar's death, if the 


goods when recovered will be aſſets in the 


hands of the executor, he may ſue for them 
in that character. 1 ib. 
12. A count on a promiſe made by defendant 
as adminiſtrator to pay money received by 
him as ſuch to the plaintiff's uſe cannot 
be joined with other counts on promiſes 
made by the inteflate. Jennings v. News- 


man. Trin. 31 Geo. 3. 347 
13: After a demurrer to a declaration of two 


counts againſt two defendants, becauſe one 
of them was not named in the laſt counts 
| plaintiff cannot enter a mnoli prof. on that 
count and proceed on the other. Drum- 
mend v. Derant. Trin. 21 Geo. 3. 360 
14. If to an action of treſpaſs for pulling down 
and carrrying away a gate the defendant 
plead a right of way, and that the gate being 
wrongfully erected acroſs the ſame he took 
it down and depoſited it in a convenient 
place for the uſe of - the plainti FV to which 


the plaintiff replies a ſubſequent converſion; 


proof that tho defendant put the gate upon | 


0 OI. of 2: OED + OS, 042 HY le en oe ome, «oo oe 


c Lets v. 


——_ 


his own premiſes, from whence the plaintiff 
might have taken i it if he had pleaſed; will 
not ſuſtain the W. Houghton v. 
Butler. Trin. 314 Geo. 3· : . Page 364 
15. If defendant, after craving of roof, a deed, 
do not ſet forth the whole deed, "the plain- 
tiff may ſign judgment as for want 0 t of a plea; 
or the court will quaſh the Plea, . allace 
v. The Dutcheſs ef . Cumberla d. Trin, 
31 G. 3. ian 0s ($7 
16, To a quo warrants information the de- 
fendant derived a title f in his plea, to the 
office of a burgeſs under a cuſtom for che 
common council to admit 4d libitum any 
. perſon of the age of twenty-one whom they 
choſe z the proſecutor, after denying that 
| cuſtom, replied that no perſon, was entitled 
to be admitted but in right of ſervitude, and 
that the defendant had not ſeryed a ſeven 
years apprenticeſhip; rejoinder Rating the 
ſpecial circumſtances, under which he had 
ſerved: On a demurrer to this rejoinder, 
becauſe it was a departure from the plea, 
the court held the replication itſelf to be 
| bad, as immaterial to the title n the plea ; 
and gave judgment for the Keifenant. R. 
v. Knight. Micb. 32 Geo. 3 419 
I 7. The defendank i in a ge Lon, _ 
tion derived title under a cuſtom for © the 
« mayor and burger AN N. in common council 
e offembled, under their various ndmes of in- 
c corporation, from time immemotial till the 
« granting of letters patent by Q. Elizabeth, 
and for the mayor, bailiffs, and capital bur- 
« peſſes, in common council afſembled ſincè that 
« time” to admit every periqn of die age 


of twenty-one whom they chotc;, aſter ver- 


dict for the defendant eſtabliſhing this cuſ- 
tom the court held. it well pleaded ; it ap- 


, pearing to them to have been always exer- 


ciſed by the ſame body, ſs, the common coun- 


dil, though conſtituted of different perſons 


at different times. 425 
18. To treſpaſs for fiſhing in the plaintiff's ſiſſi- 
ery, the defendaritpleadedthit the place is an 
arm of the ſea in which every ſubject has a 
right to fiſh" the plaintiff in his replication © 


claimed an excluſive right by preſeription, tra- 


verſing the general right; held that the de- 


5 fendant ought totake iſſue on the traverſe, and 
not to traverſe the preſeriptive right claimed 
by the plaintiff 3 for the- firſt traverſe is a 
material one, and will put in iſſue the true 


; ä 
9 1 1 7 * F 
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Mayor, &c. of Orford v. Richardſon, Mich. 
32 Geo. 3. Page 437 
49. Replevin for taking the plaintiff's goods 
and chattels, to wit, a lime-kiln; avowry 
for rent; plea in bar that the -lime-kiln 
Was afhxed to the freehold; the Court 
held the plea in bar bad, becauſe it was a 
departure from the declaration, which had 
treated the lime-kiln as a chattel, 
v. Smith, Hil, 32 Geo. 3. 504 
20. When a declaration is delivered before 
the eſſoign day of a term, with a rule to 
plead in the four firſt days of that term, 
the defendant cannot plead within that 
time in abatement, - without a ſpecial im- 
parlance. Doughty v. Laſcelles, Hil. 
32 Ges. 3. $20 
21. Where executors pay a ſum of money on 
account of the teſtator, which they need 
not have done, and bring an action to re- 
cover it back, they muſt declare in their 
ov right, and not as executors. Muni 
v. Stokes, Hil. 32 Gen. 3. 565 
22. To debt on an annuity bond, defendant 
pleaded no ſuch memorial as the ſtatute 
requires, to which plaintiff replied that 
there was a memoriaf which contained the | 
names of the parties, &c, and the conſider- 


ation for which the annuity was granted; | 


the defendant rejoined that the conſider- 


ation was. untruly alleged in the memo- | 


rial to have been paid to both obligors, for 
that one of them did not receive any part 
of it; the rejoinder was held bad; firſt, 


: becauſe it was a departure from the plea; | 


- ſecondly, becauſe the fact alleged re- 
ſpecting the memorial did not . contradict 
the replication; for the conſideration might 

have been paid tothe other ohligor on ac- 
count of himſelf and the co-obligor, or to 


a ſtranger for them both. 'Pracd v. The 
Dutcheſs of Cumberland, E 32 Geo, 3. 
585 


223+ A charter of V. 3. granted to the town 
of Liverpool, directs that the common 
council-men ſhall be elected in ſuch man- 
ner as was uſed before a former charter of 
Car. 2.; the defendant, to a quo warrants 
| information for exerciſing the office of 
common councikman, pleaded, - that be- 
Tore the charter of Car. 2. the mayor, bai- 
Vol. IV. | 


Niblet 


— 


mee. 


| 


32 Geo. 3. 
26. Alleging that © the party having a law- 


TO THE PRINCIPAL MATTERS. 


«queſtion in diſpute between the parties. 


liffs, and burgeſſes, uſed to elect (except at 
thoſe times when there was any bye- law to 
regulate the mode of election;) it was 
held that the plea was bad, becauſe it did 
not ſhew what was the uſage in ſact beſore 
the charter of Car. 2. R. v. 52 Birch, E. 
32 Geo. 3. Plage 608 
24. If a bond be given to huſband and wiſe, 
adminiſtratrix, the huſband alone may de- 
clare on it as on a bond made to himſelf. 
Anlenſtein v. Clarke, E. 32 Geo. 3. 616 
25. In alleging a breach of covenant, which 
was for quiet enjoyment, it is ſuſficient to 
allege that at the time of the demiſe to 
the plaintiff A. B. had lawful right and 
title to the premiſſes, and having ſuch law- 
ful right and title entred, &c, and evyicted 
him, Sc; without ſhewing what title H. B. 
Had, or that he evicted the plaintiff by le- 
gal proceſs, c. Fofler v. Pierſon, E. 
617 


ful right and title entered,“ is equivalent to 
ſaying “he entered by lawful right and 
title.“ th, 621 
27. The flat. 4 Ann. c. 10 Which allows 
double pleading, does not extend to penal 
ed Heyricł v. Fg Mer, Trin. 32 Geo. 3. 
01 
28. When a plaintiff i in poſſeſſion e 
IG on the caſe againſt a wrong-doer, it 
is ſufficient to declare generally, without 
diſcloſing any title : but-when a defendant 
Juſtiſies under a Tight, it muſt be ſet out 
formally in the plea. Grimſtead v, Mar- 
lobe, Trin. 32 G. 3. 718 
29. Whether contemperaneous uſage in a 
corporation may be pleaded in order to 
control the words of a charter? quere. R. 
v. Bellringer, Trin. 32 Geo. 3. 821 
See AMENDMENT. Baron AND Fru, 
No. 2, 3, 4 Covenant, PRAcricx. 
No. 35. RENT. RErIEVIN, No. 2. 


| POLICY. 
See IxsuRANck. 


POOR. 
See OverseeR. RaTE-Pook. 
PORTREEVE. 
Cee ' Uo WARRANTO neee No. 7. 
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1. The? ai ofthe rules ſhall keep a book : 


? » 12 | Oe 


LYN! POWER:., * 
See bean, Now 5. beirn 


x, 


PRACTICE, 


94 204 1 ' x 7; 


105 4 


for entering rules in ejectments, contain- 
ing a lt of the ejectmeuts moved, the num- 
ber of the entry, the county, and the names 
of the parties; and the rule for judgment 
ſpall be'drawn. op aud taken away from the 
office'within'two; days after the end of the 


term lin which the ejectment ſhall be mo- 


ed. . Reg. Gen. Mich. 31 Ged. 3. Page 1 
- Plaintiff cannot ſign judgment for want of 
a pleg 1 ere of 24 hours after 
pleading , ys be — — when ſuch 
demand is made. Bowles v. Edwards, 
Mich, 31 Cen. 3 480 
3. If the ſheriff. appoint. a ſpecial bailif at the 
plaintiff 8 regueſt, the latter cannot rule 
the ſheri to return the writ. De Moran- 
0 Huli ich, 31 eo. 4 149 
4. The court will not diſcharge 2 defendant 
out of - cuſtody on Küng common bail, on 
the g ground that he was inſane at the time 
of tlie arreſt, Nate V. Vern 55 Mich. | 
3 GC. * tnt ue 121 
5. A defendhnt has four clear days after final 
judgment to put in bail in error. Benne 
v. Mito, Mich. 31 Geo: Et 
6. The court will permit a derte, not hav- 
ing been in poſſeſſion, to defend in gject- | 
ment ag landed, under 11 Cre. 4. c. 19. 
fo 13% Eaveloeh=d: "Miri v. Dantafter, 
Micb. 31 Geo. 3. ND Wood 
7. When a rule to ſet” aſide Nestes for 


irregulatity; and to ſtay proceedings in the 


. mz) 


mean time, is obtained, che proceedings 
are ſuſpended er all purpoſes till the rule 4 | 


diſpoſed of. "og v. Crummond, H 

„ * * ook 
8. And therefore the time for putting in bail 

remains the fame after ay rule is dif-- 

n. as 


9. On a role.” to EI reply, 2 in Fwy 
days, if the party an whong the rule is made 


3s, ö 


| 


T « 
. , 


10, Where bail are put in after attaching the 
ſheriff}, and a trial has not been loſt, the 
Coutt will fet aſide the attachment; for in 
this caſe the plaintiff is not entitled to the 
benefit of it as a ſecurity, in caſe he ſhould 
recovef: ſecus,-ifa trial has-been loſt, Hill 
v. Bolt, Trin. 34 Geo. 3. Page 352 
Gravett v. mann 15 Geo. 3. B. R. 

| ib. n. 
11. Aſter demurrer to a declaration of two 
caunts againſt two defendants, becauſe 
one of them was not named in the laſt 
count, plaintiff cannot enter a noel. prof. on 
that count, and proceed on the other. 

omen v. Dorant, Trin. 31 Geo. 3. 
a 2 
12. Phaintif cannot ſign judgment for the de- 
fendant's reſuſing to pay' 44. for the war- 
rant of attorney when the copy of the de- 
claration is delivered to him. Oneale v. 
Price, Trin. JI Ger. 3. 370 
13. If defendant, after eraving oyer of a 
deed, do not ſet forth the whole deed, the 
plaintiff may ſign judgment as for want of 
a plea; or the Court will quaſk the plea. 
\Wallace v. The ay of cm. 
Trin. 31 Ges. 3 370 
14. Where the deſendant, in an action of 
debt on bond, after craving-oyer, and ſet- 
ting it out truly, pleaded payment, on 
which the plaintiff took iſſue, and ſerved 
defendants attomey with a rule to abide, 
Ec, and gave notice of trial; and after- 
wards defendant returned the papet book, 
; ſetting out a ſalſe.oyer-of the bond, and 
pleading as before, on which plaintiff en- 
rolled the ttue cbnditioti, and demurred; 
the Court ordered all the pleadings to be 
ſtruck out, and that plaintiff. ſhauld have 
judgment, and that the defendant's attotney 
ſhould: pay all the coſts. Ferguſon: v. 
AMarbrail, Hl. 24 Cw. 3+ B. R. cited 
* Ale „7 
| i Where che aQtion in by original, the de- 
fendant has till four days after the quarts 
die poſt to put in bail. Frampton v. Barber, 
Trin. 31 Geo. 3. 377 
16. Where any ſheriff batons. his going out 
of office (hall arreſt : any defendant, and a 
. corpus be returned, he may within the 


4 


| 


1 


4 


time allowed be called upon 
delay compl PPS: with it till the morning of oe body, the he 5 be * 4 I» 
the fifth day, e adverſe party may refuſe. | before fach rule * ted Reg. Gen. 
to receive it, and ſign judgment. , 11 31 Gee, 3: MEI 
V. Vall, Hil. 34.6. 30 | 1 5 3 17. ming 


INDEX TO THE PRINCIPAL MATTERS. 


17. Trying a feigned iſſue without the con- 
ſent of the Court is a contempt of the 
Court; and after ſuch a trial they will ſtay 
the proceedings. Hgſtins v. Wy Berkeley, 
Micb. 32 Geo; 3. | Page 402 

- 18, The Court will not ſet ande 2 clendanft | 
execution for the coſts of a nonſuit ſued 
out after allowance of a writ- of error, be- 

_ cauſe the writ of error can only be for 
delay. e v. "Adecauley,  Mith, 
32 Geo. 3. 1 2 436 
19. If a record: be ever or .erranedus; the 
plaintiff who has made default by ſuffering | 

a nonſuit, can never have a auen af- 
terwards in his favour- ib. 
20, Where defendant's attorney i in effect - 
told the plaintiff that the writ of error 
was brought for delay, the Court refuſed 
to ſtay proceedings. pending it. Lau v. 

; Smith, Dich. 30. Geo. 3. B. R. 43 6. n. 
21. The fame on a ſimilar declaration by 
one of the bail. Eu v. en Trin. | 
31 Geo. 3 B. R. | ih. 
22. When, a, 3 — = ſaffered: 
judgment by deſault in a criminal. proſecu- 
tion, is brought up ſor judgment, each 
party ſhould come prepared with affidavits 


| 


diſcloſing his on caſe {if he mean to pro- 


duce any aſſidavit at all z] but if in the 
courſe . of the inquiry the Court wiſh to 
have any, point further explained, they will 


give the deſendant an opportunity of an- 


ſwering it on a future day. R. v, Wilſon, © 
Mich. 32 C. | 17 8 487 ; 
23. The defendant having. ſuffered judgment 
by default in an action of aſſumpſit on a 
foreign judgment, the Court would not 
refer it to the Maſter to ſee what was due, 
and give the plaintiff leave to enter: up final 
judgment for ſuch fum, without executing 
a writ of enquiry. Maſtn v. Lord Maſſa- 
reene et Ux. Mich. 32 Geo. 3. 493 
24. Bail is not regularly put in till the allow- 
ance of it has been ſerved, even tho the 
plaintiff oppoſe the juſtification. R. v. 
* 'of A, Mub. 32 Geo. 3. 
493 
25. And the henit is Bable to an attachment 
for not bringing in the body, if che allow- 
ance be non en, the? ' the | bail 1 
20. If it appear to the "Court that the tht" 
ſued for is under 40s. they will, on mo- 
tion, ſtay the proceedings before trial. 
Kennard v. Janet, Mirb. 32 Geo. 3. 495 


| 


| 


| 


| 


K 


27. All writs muſt be returned by the ſherif 
on the day-on which the rule for returning 
the ſame expires; and in default thereof. 
the plaintiff is at liberty to move for an at- 
tachment on the next day. Reg. Gor. 
Mich, 32 Geo. 3. Hage 496 

28. The defendant i in ejectment i is entitled to 
the general reply, where the plaintiff 
claiming by deſcent proves his pedigree 
and ſtops, and the defendant ſets up a new 
caſe in his defence, which is anſwered by 
evidenee on the part of the plaintiff, Good- 
title d. Revett. vs Aer Trial at bar, 
Hil. 32. Ge, 3. Ah e 497 

29. If one of 3 An eds roſie within 
40ð miles of London, it is not neceſſury to 
give the 10 days notice of trial required by 
14 Geo. 2. r. 17, /. 3. Per Abu, J. in 
Perry v. Jackſon; Hil. 32 G. 3. 520 

30. When a declaration is abe before 
the eſſdign day of a term, with a rule to 
plead in the four firſt days of that term, 
the defendant cannot "plead within that 

time in abatement without a ſpecial im- 
parlance. 9, *. Laſcellar, Hil. 

32 Ge. 3. 520 

31. The. venue was in London, and verdict 
for plaintiff without defence, which was 

ſet aſide, becauſe only eight days notice-of 
trial was given, the defendant zeſiding. in 
Lidia. Dutlar, v. ** Hit. 32 Cm. 3. 

| wy 

32. If a plea be-demanet 0 on a l 

defendant has 24 hours to plead after the 

demand, excluſtve of Sunday. Sclomong v. 

Freeman, Hil. 32 Geo. 3. 557 

If iſſue in a London cauſe be joined eagly 

enough in a term to enable the plaintiff to 
give notice of trial ſor the ſittings after 
that term, the defendant is not entitled to 

f judgment as in caſe of a nonſuit ſor not 
proceeding to trial, unleſs the plaintiff has 
in fact givenmotice of trial. Munt v. Tre- 
mamonde, Hil. 32 Geo. 3. ib. 

34. Where ſeveral perſons have ſeparately in- 
.curred penalties for printing illegal ſchemes 
of the lottery, a ſeparate aſſidavit muſt be 
made and filed againſt eaeh of them; and 
if chey be all joined in one affidavit, the 
irregularity is not waved by their putting 

in bail; but the Court, on motion, will 
ſtay the proceedings .againſt all of 05 


2 INDEX TO THE PRINCIPAL: MATTERS.” 


132 2 7. v. Parry, Hil. 32 Geo. 3. 
| Page 577 
35. If a pleabe filed before. the bail are per- 
ſeed, it is a nullity, and. does not become 
a good plea by perfecting the bail after 
wards. Yann v. Calvert, Hil. 32 Geo. 3. 
578 

36. On every appointment by the maſter, | 
the party ſerved ſhall attend ſuch /appoint- 
ment without waiting for a ſecond ; dther-. 
wiſe the maſter ſhall proceed 2x parte on 
-the Art « IG Regs Gen. Hil. 
32 E * en Lac sg 
'A + fc alt he be. 
four days beſore the return. 

Forty v. Hermer, E. 32 Geo. 3. 563) 
38. A bill of | Dliddleſes may be LT the 
ſame day. that i it 18, ſued. Hut. Oxlade . 
Davidſon, E. 32 Geo. 3. 555 5¹⁰ 
39. The defendant in an "information. on 
24 Geo. 30 c 26. .. Ga. muſt make his ap- 
plication ſor a mandamus for the examina- 
tion of witneſſes within the four firſt full 
days, if at all, after, plea, pleaded. K. v. 

. Holland, E. 32 Geo, 3. | 662 


2 0 9 le laſt 


40. When there is only one ſcire facias againſt | * 


ball; and the proceedings are by bill, 
there need be only four days exclufive be- | 

Pet teſte and return of it. Bel v. 
Je E « 32 Geo, 3 3. en ETC | 


41., When a priſoner pics” n Bre Yi N 


We plaintäff notice of his Plea. Thomas v. 
97 richard, E. 32 Geo. 3s, * 1 664 
42. I. a plaintiff do not proceed to trial or 
judgment within three terms againſt the 

deſendant (a priſoner, ) the latter i is not en- 
titled to be diſcharged until the . 
of che third term. ib. 
43. If- an action be brought on a \ judgment, 
which is irregular, the whole proceedings 
RO ſet aſide in one rule. Barlow v. 
Kaye, E. 32 f. 3. * 688 
44. Judgment as in caſe of a nonſuit may be | 
given in a traverſe of a return to a manda- 
mus. N. v. Te Mayor, Ge, of Stafford, 
E. 32 Geo. 3. 689 


0 * 
1 * 


45. If ſeparate actions be brought inst the 

acceptor and indorſers of a bill, the Court 
will ſtay the ptoccedings againſt any of the 

indorſers on payment of the bill and coſts 
af that action, but not againſt the, acceptor | 


. — 


| Page v. Rowley.” Tin. 32 Geo. 3. 


wh 


'. hot payment .of coſts in all the 


actions. Smith v. Weodcock, E. 32 Geb. 3. 
2 6 
46. Only the Tenn or defendants in one 
action can be included in bailable writ : 
ſecus, if the: writ he not bailable. Holland © 
Ve Johnſon, E. 32 Geo. 3. v4 695 
47. The Court will not ſtay the proceedings 
till the plaintiff, a foreigner, give ſecurity 
for the coſts, unleſs the defendant have put 
FOR bail.” DeVa Priuve v. The Du de Biron, 
on YEASTS) Gopqer bn +2 Gon 
8. The Court will N a "defendant to 
y a record of an iſſue, directed by 
chancery, down to trial, on a ſuggeſtion 
hat the plaintiff intends to delay it. Hum- 
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1 PREROGATIVE. 
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PRESCRIPTION. 
1. enen PLEADING, No. 4, $5 16, 
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Col» 


* Erber ON. 


Er * 


S.. lan Alan, No. 1. 3. 


f. In we Cie 0 4 plain truſt, here the 
truſtees were directed to convey to a deviſee 
on his attaining 21, the jury may be di- 
rected to preſume a conveyance at any 
time aſterwards, though conſiderably leſs 
than 20 years. England d. Toys v. Slade, 
E. 32 G. 3. 5 le 
See Dzviss, No, 14, 15. Mazxiace, No. 
4 5 3 Hurban , No. g. 


L 14 
: 8 N 


PRINTER. 
Lor ranv. F 


PRISONER. 


1. A warrant of nee to conſe judgment 
executed by a priſoner in cuſtody on cri- 
n tho he have no at- 


3 


1xDEx To THE PRINCIPAL MATTERS. 


totney preſent. Charlton v. Fletcher, Mich. 
32 Geo. 3. * DN 


See Cos rs, No. 8. InqQv1s1T10N; | . Inso1- 
_._ VENT, No. 2, 3+ FRACTICE, No. 47, 42. 


5 


0 . 


Ser NMkksr. 


a 


PRIZE. 


7. The prize courts and ! en com- 
miſſioners of appeals have the ſole and e- 
clufive juriſdiction over the queſtion - of 

prize or no prize, and who are the captors, 
not withſtanding any of the prize acts; and 
af they pronounce a ſentence of condemna- 
tion, adjudging alſo who are the captors, 
the courts of. common law cannot examine 
the juſtice or propriety of it, even though 
perhaps they would have put a different con- 
ſtruction on the prize acts. And the ſame 
courts have power to enforce their decrees. 
Lord Camden v. 8 in error. Mich. 
32 Geo. 3. 382 
2. Therefore where os lords commiſſioners 
had iſſued a monition after ſentence to a 
navy agent, employed by perſons ſuppoſed 
to be entitled to the prize, requiring him to 
bring the produce of it into court to be diſ- 
tributed among the perſons declared to be 
entitled by their ſentence, this court reſuſed 


to FIT a prohibition. ib. 
PROB ATE. 


4. The only way of proving a right to perſonal | 
property under a will is by the probate... 
K. v. The Inhabitants 9 of Netherſeal. E. 


31 Geo. 3. 258 


PROHIBITION. 


4. Prohibition was granted to ſtay a ſuit in 
the ſpiritual court for breaking open a cheſt 
in the church, and taking away the title- 
deeds to the advowſon. Gardner v. 


Parker. Trin, 31 Geo. Zo 351 | 
See PRIZE. th | 
_  PROMISSORY NOTES. 
.. or ExcRHANcR. : 


PUBLICATION. 


PRIVILEGE. e 5 


| S LE. LOTTERY. - 


Vol.. IV. 


ee 
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« 


QUARANTINE. 


1. MH 26 Ge. 2. c. 6. ,. 1. chats nt af 
perſons going on board ſhips, coming 

from infectod places, ſhall obey ſuc horders 
as the king in council ſhall make, without an- 
nexing any particular puniſhmeitt ;. the diſ- 

- obedience of ſuch an order is an indictable 
offence, and puniſhable as a miſdemeanor 
at common law. R. v. 7. Harris. Hil. 
31 Geo. 3. Dage 202 
2. Quere, whether the penaltics in the 5th 
ſect. of the act attach on any other than the 
captain, ſeamen, or paſſengers? ib. 


QVUIA EMPTORES. 


Lee Manor, No. 1. 


QUO WARRANTO, Information in 


nature of. 


1. An application for a 2, V. bene 
made on the affidavits of ſeveral perſons, 
of whom all but one have conſented to the 
election propoſed to be impeached, may 
be granted on the affidavit of that one, if 
he avow himſelf to be the relator. R. v. 
Symmons. E. 31 Geo. 3. 223 

2. Upon a queſtion concerning the validity of 
an cle&:on to a vacant fellowſhip made by 
the fellows of Trinity Lall, Cambridge, which 

was diſputed by the maſter, the court held 
that an information in nature of que war- 
rauto would not lie; but thought the pro- 
per remedy in ſuch caſe was by mandamus, 
or by an action brought by the fellow ap- 
pointed by the maſter to try his right. &. 
v. Gregory. E. 12 Gen. 3. 240. u. 


| 3. Where leave had been granted by the court 


to file an information in nature of quo war- 
rants againſt. a party for claiming to be com- 
mon councilman of York, and the relator by 
his replication attacked alſo the defendant's - 


title as freeman, which had been ſtated in 


the introductory part of his plea, the court 
refuſed to ſtrike it out, or direct their oſficer 


to enter a nali proſequi. R. v. Brown, 2. 
31 Geo. 3. | | 276 
| 10 K 4. When 


INDEX TO TAR PRINCIPAL MATTERS. 
4. When a proper caſe has been laid before | | 


the court to induce them to grant an infor- 
mation, they have never exerciſed any con 
trol over it afterwards, as to the manner in 
which it is to be conducted. Page 276 
S. The court will not gtant an information in 
nature of ©, V. againſt a perſon who has 
been an the peaceable poſſeſſian of his fran- | 
chiſe fix years. R. Me 31 G3. 
- 46 
6. The court WET not grant a quo warrants 
information to tr the validity of an election 
to the office 'of churchwardens, becauſe it 
is no uſurpation on che e "We v. 
Bhepberil. Mich/42 G.. 9. 3381 
7. The defendant relied on an election to the 
offict” of portreeve by a homage confiſting of 
twenty-three free teriants ; the jury found 
on a ſpecial verdict that twenty-one df tlioſe 
| perſons were not free tenants; and this 
court held the election to he void. K. v. 
Mein. Mich. 32 Gen. 3 : 480 
8. The court will not grant a gw evharrants 
information to impeach a derjvative title, 
if the perſon claiming the original title bas 
been in the ird of his | | 
office fix years. N. v. «| Peacock, A. 
32. Ges. 3. bai 
Fee! nn No. 8. rina. * ROW 19. 
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1858 but on land embunked 
; From the Thames in purſuance of the | 

T, Go 3. 37» which veſtsthoſe lands in the 

.owners free from taxes, are not liable to be 
aſſeſſed to the general land tax impoſed by 
27 Geo. 3+, though the latter is conceived in 
general terms, and is ſubſequent in point of 
time to the act creating the exemption. * 
liams v. Pritchard. Mich. 31 Geg. 3. 

2. Nor arethey liable to be aſſeſſed to the rates wy 
made under the 11 Geo, 3˙ 6. 2927 Edding- 
ton v. Borman. Nich. 31 Gee. N 

3. The owner of ſtables in „which 
vere rented by the colonel of a troop of 
horſe, for the uſe of the troop, (by the au- 
thority of the king), is liable to be aſſeſſed 

for them to the rates made under fat. 


I 


4. 


ö 
* 
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20 G. 3. c. 23. for paving Cc. Marylone 
' . 
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* 
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6. If a party appeal againſt a poor Tate on the 


pariſh. Rebeat v. Briggss | Mich. 
31 Gw. 3. wy * .» Page6 


#7, * 
D 


Ag w rr rooR. 
AOTROL, D Pride a fy 


1. Appeal againlh it muſt beta the ſeilons next 
after.the allowance. of it. R. v. J. Athins. 
Mich. 31 Gee. tha a 12 

n ſefons, it be diſ- 
miſſed ſor not having been made in time, 
and it be removed by certiorari into B. R. 
the court will not go into any objection ap- 

pearing upon the face of it. 2. f. 

3-A barge-way and toll-gate in the hamlet of 
Hampton- wick, purchaſed by the city of Lon- 
don by virtue of the 17 Ges. 3. c. 18. (for 

and empowering the city tolevy tolls and du- 
ties towards the charges of the navigation) 
| are rateable towards the relief of the poor 
For ſuch. tolls as become due there, notwith- 
ſtanding the tolls are collected in another 
pariſn. R. v. The Mayer &c. of London. 

Adich. 3k Geo, 3.9 a 21 

4+ Where a pariſh conſiſted of two ſeparate 

diſtricts, each of which immemorially made 
a ſoparate rate, hut the money when raiſed 
Vas blended together in one joint fund, 
though applied in certain proportions; and 
the ſeſſions did not find it as a fact chat the 
pariſh could not reap the benefit of the 43 
Ali; it was held that the diſtricts were not 
entitled to maintain their own poor ſepa- 
rately, though ſince 1648 they had con- 
ſtantly had in the whole more than four 
| everſcers, ſome. of whom were choſen ſe- 

parately by the Hamlet, and though the 
| hamlet had immemorially had a conſtable 
of its own, and ſinoe 170g certificates had 


9 Foy 


þ 
19 


been granted to and from the hamlet to 


tlürd pariſties, and orders of removal made 
to and from it. R. v. T. Neauell. E. 
31 Geo. 3. r Senne e 266 
1 poor rate be not publiſhed in the church 
| on the ſunday next aſter it is allowed, it is 
| 2 nullity z and payment under it cannot be 


enforced, though there be an appeal to the 
ſeſſions Which was diſmiſſed. K. v. New- 


compe«; Num 31 Ges. 3. 368 
ground that he has no rateable property in 


INDEX TO THE PRINCIPAL MATTERS, 


thepariſh, the reſpondents muſt firſt eſtabliſh 
their caſe. © R. v. The Inhabitants of New- 
bury. Mich. 32 Geo. 3. Page 475 
7 If the owner of an houſe occupy part of it, 
he is liable to be rated to the pgor for the 
whole, unleſs there be a diſtinct occupation 
of the reſt by ſome other perſon. R. v. 
The Inhabitantr of St. Mary the Et. Duſ bam. 
Mich. 32 Geo. 3. 43597 
8. Where by a navigation i@ the proprietor - 


was entitled to a toll of four ſhillings per | 


ton for goods carried from 4. to B. or 
from B. to A. and to a preportionable ſug 
for any leſs diſtance; and was alſo ena- 
bled to appoint any place of collection; it 
was held that the tolls for goods carried the 
whole voyage from A. to B. are rateable in 
B. though in fact they are collected in a 
pariſh between 4. and B.; becauſe the tolls 
become due where the voyage is completed. 
R. v. Page. Hil. 32 Or. 3. 543 
g. Property is not rateable to the poor, unleſs 
there be ſome perſon in the beneficial oe- 
cupation of it. R. v. The Commiſſioners 7 
Salter*'s Load Ae Err Trin. 
EEE 
10. Therefore where by an act of parliament 
the commiſſioners of a nawgation were au- 
thoriſed tb take certain tolls, the whole of 
which were directed to be applied to pub- 
lic purpoſes, it was held that the tolls were 
not rateable to the poor. ib. 
11. Ships are rateable to the poor in the pariſh 
to which they belong. R. v. S. White. 


— 


Trin. 32 Ges. 3. 771 
12. So is ſtock in trade. ib. 
13. But houſhold furniture is not. ib. 
14. Neither is money, whether at intereſt or 

not. ib. 

15. Nor the pay of officers in the navy, or of 

merchants' ſhips. ib. 
16. Nor the ſalaries of officers of the cuſtoms, 

or of merchants' clerks. ih, 


17, County juſtices cannot rate 2 pariſh 


| pariſh, lying within a 3 which has 


an excluſive juriſdiction, though within the 
ſame hundred and county. &. v. J. Hal- 
beche. Thin. 32 Geo. 3. 778 
18. For the juſticesof the county, having no ju- 


riſdiction in the borough, have no means of | | 


enquiring into the truth of the complaint. ib. 
Gee AregAL. WirxEss, No. 1. 


i 


 RECOGNIZANCE. 
* + Cours, Nb. 4 arb No. 2; 3. 


(x 00-5477 


n EMA IN DER. 
Se Davie: LftarrATIONS, 


n REMOVAL. 
Se On or REMOVAL. | 


e 
' 


. nor N 


1. Te an avowry, for rant the na wel 
payment of a, ground rent to the original 
landlord. Sapsford v. Fletcher, Hil, 
32 Cen, . „„ r age 511 
2. But there can be no ſet off to an avowry 
for rent. ib. 5 12. and Grabam v. Fraine. 
Hil. 24 Gee. 2. and Layceck v. . 
. 27 Geo. 3. * 1b, 


bs "REPAIRS. 


| Fee! Faucks. 


RE PL E VI N. 


% in ada againſt the ſheriff for taking 
| inſufficient pledges in replevin the plaintiff 
cannot recover damages beyond the va- 


hue, of the diſtreſs. - Yea v. / Lethbridge. 


Mich. 32 Geo. 3. 433 
2. A judgment in replevin © that the defend- 
e ants have a return of the cattle, and re- 
&© cover their damages and coſts aſſeſſed by 
te the jury” &c. is good either as a judg- 
ment at common law, though the return be 
not adjudgedirrepleviſable, or as a judgment 
under 21 Hen. 8. c. tg. which entitles the 
defendants to damages and coſts. - Gamor 
v. Jones, in error. Hil. 32 Geo. 3. 509 
See PLEADING, No. 10. RENT. 


RESIGNATION BOND. 


1. Qu. whether a bond of relignation with 


condition to refide, toreſign for the patron's 
ſon to be preſented, and to keep t the pre- 
wiſſes on the living in repair, be not good 
in Jaw? Partridge v. Whifton, Trin. 
31: Geo. 3. 359 
Sce Box, No. I; 2. 
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which are not liable to ſeizure, and take 
money of the owner to releaſe them, the 
latter may recover back the money in an 
action for money had and received. Irving 
v. Viſbn. Mich. 32 Ges. 3. Page 485 


2. In ſuch an action a month's notice need 


not be given | aner 23 Geo. 3. c. 70. 
J. 30. ib, | 
3 The. g Ge. a. c. 33. 7 26. which enaQts | | 
that proſecutions for aſſaults on revenue 
ollficers may be tried in any county, only 
extends to aſſaults on them gud ,officers : : 
And a defendant having been found guilry 
on an indictment of a common aſſault on | 
the proſecutor, who was in fact an exciſe 

_ officer, this court arreſted the judgment, 
- though the proſecutor was deſcribed to be 
an exciſe officer, the offence being laid 
in Surry, and the venue in Adiddleſex. * 
. v. Carre 2 32 Ges. 3. 
490 
4: Aſumpſi for money had and received does 
not lie againſt an exciſe officer to recover 
duties received by him after the act im- 
poſing them is repealed, if he have paid 
them over to his ſuperior. Greenaway v. 
© Hurd, Hil. 32 Geo. 3. 552 
5. The officer in ſuch caſe is entitled to notice 
a month before the action is brought by 


a 23 Geo. 3. Gs 70. 30. ib. 
R EVOCATION. | 
See Lin1TATIONsS, No, 1 27 J | | 
| - 
R1OT. 
Ser Susan, No. 5. 
RULES er COURT. 
1. Ejectments. Mich. 31 Geo. 3. 1 
2. Aſſidavit, No. 3. E. 31 Geo 3· 284 
3 Sheriff. Trin. 31 Ges. 3 379 |. 
4 Attorney. Trin. 31 Geo. 3. 379. 492 
Fo Return of writ. Mb. 32 Ges. 3. 496 
6. Appointment before the maſter. il. 
32 Geo. 3. 580 
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. SEAL. 
6. OurL.Awax, No. 9. 
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SECURITY ron cos rs. 
See PRACTICh, Ns. 47. 


"SEIZURE. 
See Ruvaxus Opzrcer, No. 2. 
; BERYICES. 


the Manon, 1. 


SESSIONS. 


1. If the belton das a concluſion of fact that 
the taking of a tenement is frandulcnt, or 
that it does not amount to 107, per ann. it 


is deciſive here, though they ſtate all the 


facts, and refet the conſideration of thoſe 

- queſtions to the court. R. v. The Inhabi- 
tants of Llanwinio. Mob. 32 Geo, 3. Page 473 
2. The court will refer an attorney” $ bill to 
be taxed, though all the buſineſs be done 
at the quarter. ſeſſions. Ex parte * lliams. | 
Mich. 32 Ge. 3 496 
3. The ſheriff has 110 authority to take a bond 
for the appearaiice of perſons arreſted by 
him under procels iſſuing upon an indict- 
ment at the quarter ſeſſions for a miſde- 
meanor ; he can only take a recognizance 
for their appearance. Bengough v. Reſſiter. 
Hil. 32 Geo, 3. 595 


See AryBAL. ATTORNEY, No. 3. Cosrs, 
No. 3+... CounTY STOCK. OverszaR. 
No. 1. Rarz-Poon, No. 1. 


INDEX 10 THE PRINCIPAL MATTERS. 


'S'E T-OF P. 


n. If A. recover againſt C. and C. recover 


againſt A. and B.; the court will permit C. 


on motion to ſet off the damages which he 
has recovered againſt thoſe obtained by 4. 


on his undertaking that the bill of 4's at- | 


torney in the-firſt action ſhall be ſatisfied, 
he having a lien on the judgment for his 
colts, Mitchell v. Oldfield. Kil. 31 Geo. 3. 


Page 123 | 
2. There can be no ſet off to an avowry for | 


rent. Sapsford v. Fletcher. Hil. 32 Geo. 3. 

5 11. and Graham v. N Hil. 24 Geo. 2. 

aud Layceck v. Tuffnell, E. 27 Geo. 3. 123 
See BANKRUPT, No. 5. Rxxr. 


SETTLEMENT BY APPRENTICESHIP. 


4. Serving forty days under an indenture of 
; apprenticeſhip to an infant will give a ſettle- 

ment. R. v. Inhabitants of. St. Petrox, Dart- 
mouth. Hil. 31 Gio. 3. 
2. Money given by the pariſh officers, in the 
c(aſe of a voluntary binding, as the conſide- 


ration of taking an apprentice is not liable to 


the duty impoſed by the 8 Ann. c. 9. . 35.3 
for it comes within the exception to it, as 
being at the public charge of the parifh. 

g. Neither is any duty payable for any conſide- 
ration money, umleſs it be given ta, or to 
the uſe of, the maſter or miſtreſs of the ap- 
prentice. ib. 

4. If an apprentice to a certificated perſon be 

© aſſigned to a ſecond maſter in the ſame pa- 


riſh, he cannot gain a ſettlement in that pa- 


riſh by ſerving the ſecond maſter. R. v. 
" "The. Inhabitants of Hinclley. Trin, 31 Geo. 3. 
37! 

. If the Frientds of an apprentice covenant to 
maintain him, and to provide him with 
clothes, it is not ſuch a benefit as is liable to 
the duty impoſed'by 8 Ann. c. 9.0 25. R. v. 
Arier Inhabitants of Leighton, Tris. 32 Geo. 3. 

Cans © 5. 

4 And 'conſequently -a ſetflement may be 
00 by ſerving 40 days under an inden- 
ture of apprenticeſhip, containing ſuch a 

. covenant, although no additional duty be 
paid for it. ib. 
J. The additional duty impoſed by 8 Ann, 
c. 9. . 45+ only attaches on things actually 


A 


196 


1 


tt 
” 


| 


| 


given, or contracted to be given, to the 
maſter, Page 732 
8. No ſettlement is gained by ſerving under 
an agreement of apprenticeſhip, not ſtamped. 
R. v. The Inhabitants of Ditchingham. 


Trin. 32 Geo, 3» 769 
BY BIRTH, 


1. Where a certificate was granted to the 
pauper and his wife, which latter appeared 
afterwards to have had a former huſband 
living at the time, and à child was born 
during the cohabitation of the pauper and 
his ſuppoſed wife in the certificated pariſh, 
and was baptizet as their child; this was 
held ſufficient evid?nce of baſtardy to ſettle 

the child where born. R. v. The Inbabi- 
tants of Lubbenham, E. 31 Geo. 3. 251 


— — CERTIFICATE. 


1. The infant of a perſon, living at A. under 
a certificate, ſerved.a year at B. (an extra- 
parochial place) under a yearly living, and 
then returned to 4. under twenty-one, 
where he was hired and ſerved a year; it 
was held that he gained no ſettlement in A. 
R. v. Inhabitants Cullingbourn Ducis, Hil. 
31 Geo. 3. 199 

2. A certificate is only concluſive upon the 
pariſh granting it, with reſpect to that pa- 
riſh to which it is granted; though it is 
prima facie evidence as to others. And 
therefore where 4. granted a certificate to 
B. acknowledging the pauper and bis wife 
to be their pariſhioners, it was held to be 
competent to A. as .between that pariſh 
and C. to ſhew.that the woman ſuppoſed 
to be the pauper's wife had a former huſband 
living at the time of her marriage with the 
pauper. K. v. The Inhabitants of Lubben= 
ham. E. 31 Geo. 3. 251 

3. If an apprentice to a certificated perſon be 
aſſigned to a ſecond maſter in the ſame pa- 

Triſh, he cannot gain. a ſettlement in that 
pariſh by. ſerving the ſecond maſter." R. v. 
The Inhabitants of Hinckley, Trin. 31 Geo. 3 

371 

4. A pariſh certificate only includes the certi- 
ſicated man, his wife, and thoſe children 

who live with him; but does not extend to 
gfand-children. R. v. The Inhabitants - of 


197 
F. Whether 


4 lington. Trin. 32 Ges. 3. 
io L 


1hDEX TG FHEPRINCIPAL MATTERS. 


5. Whether a erfificate be abandoned by 
the head of the family returning to the cer- 


© tifying pariſh, leaving his children in the 


M4 


1. If A. reſiding on à cottage of his own, 
grant it by leaſe and releaſe to B. in fee, 
in conſideration of 36/., with a proviſo, 
« that A. ſhall live in and and occupy the faid | 
cottage with the appurtenances as he had 

theretofore done, for liſe ;” B. only takes a | 
remainder after an eſtate for life in A.; 
and therefore has not ſuch an intereſt 
during 4.'s life, as will enable him to 
gain a ſettlement by a reſidence on the 
eſtate. R. v. Inhabitants of Eatington, Hil. 
31 Geo. 3. 
2. Secus, if there had not been the word “ oc- 


pariſh to WRIck the certificate is granted? 


Hage 800, 801 


—— 


—_—_ ESTATE. 


cupy” 1 in the proviſo, 


3. The word © occupy” reſerved the whole 


eſtate. 


Sembl, 


177 


ib. 


ib. 


——— BY ' HIRING axv SERVICE. 


1. The ſervant a few days before the end of 
the year, for which he was hired, went 
away in order to get another place for the 


next year, without aſking his maſter's con- 


ſent: 


on his -return before the end of the 


year, the maſter inſiſted on turning him 


away, and offered him his wages up to 


that time, which he accepted without 
 maxing any objection; this was held to be 
a diſſolution of the contract, 


the ſettlement, though the ſervant wiſhed 


to ſtay out the year, 
Clayhydon, Mich. 31 Geo. Jo 


2. Service under a hiring for ſeven years to 


Fo Inhabitants of 


and defeated 


100 


work only 13 hours in the day, and 
| Sundays excepted, will not give a ſettle- 


ment, 


The ſervant muſt be under the 


control of the maſter for the whole year. 
K. ye Inhgbitants of Kingswinjord, E. 
31 Geb. Js 


219 


3. Service for a year under an hiring © at 3% 
per week the year round,” "with liberty to 
go ona forthight's notice, will give a ſet- 
tlement. R. v. The Inhabetants o 4 Bird- 


"24s | 


D E. 31 C. 


2 1 


. £ * 


% 


1 


4. A retroſpective hiring will not give a ſet- 
tlement. R. v. The Inhabitants of Marton, 
E. 31 Geo. 3. Page 257 

5. Abſence at the beginning. the middle, or 

- the end of the year, may. be diſpenſed 
with, either with the conſent of the maſter, 
or for an excuſeable cauſe, R. v. The In- 
habitants of Eaft Shefford, Trin. 32 Geo. 3. 

106 

6. And a ſettlement was el, though the 
pauper ran away without leave, was 
brought back by a juſtice's warrant after 
13 weeks abſence, and then conſented to 
have a deduction made out of his wages for 
that time. | tha 


BY OFFICE. 


| 1- A ſettlement was gained by ſerving the 


office of hog- ringer for the pariſh ; it being 
ſtated tliat the pauper was choſen and 
ſworn in at a court leet; and that it was 
| an ofhce of great antiquity, and ſervice- 
able to the pariſh; R. v. The Inhabitants 


| of Whittleſea, Trin. 32 Geo. 3. 807 
2. A ſettlement may be gained by ſerving the 
office of tithingman. 808 
3. Or that of borſholder. | ib. 
4. Or that of aletaſter. | | ib, 
5. Or that of Fore Rana ib. 


— * TENEMENT. 


1. A. occupied i tenement of 10. a-year, 
and died leaving three. children living, to 
two of whom he bequeathed 5s. each, 
and to the latter whom he made executrix, 

the reſidue of his property; the pauper 
who had before married the executrix, re- 
ſided on the tenement above 40 days, 
and paid rent for it; this was held to gain 
him a ſettlement, tho? the wife never 
proved the will. R. v. The Inhabitants of 
Netherſeal, E. 31 Geo. 3. r 

2. A ſettlement may be gained by renting 
the ſogs or after- graſs of a meadow of the 
yearly value of 100. R. v. The n 
tant of Brampton, Trin. 31 Geo. 3. 348 

3 If che ſeſſions draw a concluſion of fact 


that the taking of a tenement is fraudulent, 
or that it does not amount to 104, per ann. 


it is deeffive here, tho“ they ſtite all the 
fosto, and refer the * of thoſe 
queſtions 


\ 


INDEX TO THE PRINCIPAL MATTERS. 


queſtions to this court. R. v. Te In- 
habitants of HR Mech. 32 Geo. 3. 
Page 473 

4. The pauper rented 20 cows at 3 J. 105. 
per annum each, and agreed with the far- 
mer that they ſhould be fed in particular 

- cGelds for a certain part of the year, dur- 
ing which time no other cattle were to de- 
paſture there, it was held that he took a 
tenement within the 13 & 14 Car. 2. 
£.-12. and conſequently gained a ſettlement 
by it. R. v. The Inhabitants of Tolpuddle, 
E. 32 Geo. 3. 671 


8 HEEP STEALING. 
See ConvicTION, No. 2. 


SHERIFF. 


1. If the ſheriff appoint a ſpecial bailiff at the 
| plaintiff 's requeſt, the latter cannot rule 
the ſheriff to return the writ. De Moran- 
da v. Dunkin, Mich. 31 Geo. 3. 
2. The ſheriff has no authority to take a 
bond for the appearance of perſons arreſted 
by him under proceſs iſſuing upon an in- 
dictment at the quarter ſeſſions for a miſ- 
demeanor ; he can only take a recognizance 
for their appearance. Bengough v. Roſſiter, 
Hi. 32 Geo. 3. ; „ 6509 
3. At common law the ſheriff could not bail 
any perſons indicted before juſtices of the 
peace, tho' he might bail thoſe indicted 
before him at his torn. The 23 H. 6. 
c. g. was paſſed to compel him to take bail 
where he might have done, and neglected 
to do ſo. 
away his power of bailing altogether, and 
requires him to return all indictments 
taken before him at his torn to the juſtices 
at the next ſeſſions. ib, 
4. A ſheriff's officer is not liable to the pe- 
nalties of 32 Geo. 2. c. 28. /. 1. for carry- 
ing a perſon taken in execution to priſon 
within 24 hours: that clauſe only relating 


to perſons arreſted on meſne proceſs. 
558 


Evans v. Atkins, Hil. 32 Geo. 3. 
5. If-a mob riotouſly and by force demoliſh 
a 'gaol, by which the debtors efcape, the 
ſheriff or gaoler is anſwerable to the credi- 
tors for their eſcape. : Elliot v. The Duke 
of Norfolb, Trin. gu \Geo.'4. 789 


Ser ESscar E. PRACTICES; No. 10. 16, 24, 


25. 27. 
2 


| See BILL or SALE. 


119 


But the 1 Ed. 4. c. 2. takes | 


SHIP. 
RaTte-PooR, No. 11. 


SIMONY. 
See Bond, No. 1. | * 


SLANDER. 


I. Proof of words ſpoken toa perſon will not 
ſupport an indictment, charging that the 
defendant ſpoke them of ſuch a perſon. 


R. v. * Hil. 31 Geo. * Page 217 


SMUGGLING. 


1. An inhabitant of Guernſey cannot recover 
in the courts of this country the price of 
goods ſold by him there, if he knew it to 
be the buyer's intention to ſmuggle the 
goods into Zngland, and gave him aſſiſt- 
ance for that purpoſe, as in the mode of 


packing the goods. Clugas v. Penaluna, 
Mich. 32 Geo. . Jo 466 


SOUTHWARK. 
See JURISDICTION, No. 5, 6, 7. 


SPECIAL OCCUPANT. 
1. If an eſtate pur auter vie be limited in truſt 


for a man, his heirs, executors, adminiſtra- 
tors and aſſigns, and be not deviſed, it 
deſcends to the heir as a ſpecial occupant, 


chargeable according to the ſtatute of 
frauds 29 Car. 2. c. 3.: and therefore the 
adminiſtratrix of the perſon laſt ſeiſed can- 


not recover the title deeds thereof from the 
heir. Atkinſon v. Baker, E. 31 Geo. 3. 


229 


| _ 
SPIRITUAL COURT. 
Sce PROHIBITION. 


See SETTLEMENT BY APPRENTICESHIP, 
No. 2, 3. 5. 7» 8 


STATUTES. 


C Wb a ſubſequerit act ſhall not be ſaid to 
repeal a former one, though the terms of 


it be extenſive enough. | See Tax, No. 
I, 2. 


2, If 


* 


2. If a ſtatute expire, and afterwards be re- 
vived again by another ſtatute, the law de- 


rives its force from the firſt. Shipman | 


. fe v. * Mich. 31 Geo, 3 Page 
109 


3. And therefore the 21 Jac. 1. c. 4. extends. 


to ſtatutes made ſince, which revive ſta- 
tutes made. before. 3 ib. 
4. Where a new offence 1s created. by an act, 
and a penalty annexed to it by a Teparate 
and ſubſtantive clauſe, it is not neceſſary 
for the praſecutor to ſue for the -penalty, 
but he may indi& on the prior clauſe on 
the ground of a miſdemeanor, X. v. 
Harris, Hil. 31 Geo. 3. 202 
3+ An act of parliament, which is to take 
effect . from and after the paſſing of the 
act“ operates by legal relation from the 
firſt day of the ſeſſions. Latigſ v. Holmes, 
E. 32. Geo. 3. 660 
6. The annuity act (17 Geo. g. c. 26.) is of 
this deſcription. ib. 


p. Though the preamble of an act cannot 


control the clear and poſitive words of the 


enacting part, it may explain them, if 


Cr, V. W ittenoom, Trin. 


793 


ambiguous. 


32 Geo. 3 


STATUTES cited or commented upon. 


Henzy UI, 
5 1. fl. 4. Diſtreſs. 566 
EpwARPD I. 

3. c. 14. Exigent.—Outlawry. 533. 535 
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. 4 Game.—Couvidtion. Page 766 = 
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— e. ee Upper Ground Se. 795 


"$T.OCK- IN TRADE. ; 
. RaTz-Poon, No. 12. J Sh 


8 U N D A * 
ö Bee PrAcTice, No. I | 


F. 


TAXES. 
See ASSUMPSIT, No. 4. Rates. 


TENANT. 
See EJEcTMENT, No. 3, 4. 


' TENDER. 
Ser PLEADING, No. 6. _ 


THAMES. 
See RATES, No. I, 2. 


TIME. 
Ser LimiTATION Os Tims. 


| TITLE DEEDS. 
$:e PROHIBITION. 


TOLL, 


1. A claim of toll to be taken in fpecie for 
goods fold in a market is ſupported by evi- 
dence of a right to toll for goods brought into 
the market and there fold ; without ſhewing 
any ripht to toll for goods ſold in the mar- 
ket without being brought there, Moſeley 
Bart. v. Pierſon. Mich. 31 Geo. 3. 104 

2. A fale of goods in a market in ſuch a caſe 

* implies that the goods are actually there. ib. 


3. Whether a right to take toll on goods ſold | 
by ſample in a market can be ſupported, 


Duere 107 
4. An action will not lie on the writ de efends 

quiectum de theolonig until the plaintiff's goods 

be diſtrained for toll. Lynn Corporation v. 
London Corporation. | Hil, 31 Geo. 3. 3 
See RarE-Poon, No. 3. 8. 9, 10. 


| TRADE. 


FMIES % 


| 1 


| > 


= . . 
* * 


TRAVERSE. 


g TRESPASS. 


1. A. RE let his houſe ready furniſhed to 
B. cannot maintain ?reſpaſe againſt the ſhe- 
riff for taking the furniture under an exe- 
eution againſt B. though notice were given 
that the goods belonged to A., becauſe treſ- 
paſs is founded on a fort done to the poſ- 
ſeſſion, which was not in A. at the time. 
- Ward v. Macamiey. Mich, 32 Geo. 3. 489 

2. Treſpaſs will not lie in this country for en- 


cauſe of action is local. Doulſon v. Ma- 


thews. Hil. 32 Ges. 3. | Page 803 


| aner No. 4, 5+ 14. 18. 28. | 


TRIAL. 


bee CERTIOR ARI, No. 6. 
New TRIAL. PRACTICE, No. 29. 31. 
33+ Revenus Orric za, No. 3. | 


TROVER. 


1. Where the owner of goods on board a veñel- 
directed the captain not to land them on the 
wharf, againſt which the veſſel was moored, 


wards delivered them to the wharſinger for 
the owner's uſe, under the idea of the 


wharfage fees, becauſe the veſſel was un- 

loaded againſt the wharf, held that the 

owner upon demand and denial might main- 

tain trover againſt the captain, unleſs the 

latter could eſtabliſh the wharfinger's right. 

Syeds. v. Hay. E. 31 Geo. 3. 260 
See As8SUMPSIT, No. 1. CosTs, No. 4+ 


WA LAM 
Bone face Law nh Meteo rt A. 
VAGRANT:. | 
See Coxvicrion, No. 1. 
© VARIANCE. 


1. Proof that defendant's boat run down' the 
plaintiff*s in the half way reach in the Thamer 


will ſupport an aftegation that the boat was 


1 


| run down in the Thames, near the half-way 


ride, No.4. 18. 5 * 


tering a houſe in Canada, becauſe the 
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which he promiſed not to do, but after- 


wharfinger's having a lien thereon for the 
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Cs a ation on che vaſe for negl- | 


gence ; becauſe the place is not Material: 
Alliter if che place be material; as where 
A jaſtification is local. HP v. Twiſe. 
Hil. 32 Ge. 3. Page 558 


2 · So where an action on the caſe was brought © 


N | 


upon an agreement that the defendant. 
- would procure the plaintiff a booth at the 


torſe-race on Barnet common; and the 
declaration alleged Barnet common to be 
in Middleſex, whereas it was in Heriford, 
yet held to be ſurpluſage, becauſe it was im- 


common lay in Middleſex or Hertford. 


Frith v. Gray. Hil. 5 Geo. 3. B. R. 567 


a former trial muſt exactly agree with tlie 
record to be produced in evidence to ſup- 
port it; though ãt be laid under videlicet. 
Pope v. Fofter. E. 32 Geo. 3. 590 
4. In an action againſt three on a promiſſory 
note, two of whom are ſtated to be out- 


material to the agreement whether Barnet 


3- An averment in a.declaration of the day of 


* 


lawed, the third may take advantage of che | 


miſnomer of his companions upon the gene- 


ral iſſue; on the ground of a variance be- 


tween the contract declared upon and that 
proved. Gordon v. Aiſtin. E. 32 G. 3. 
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5. Evidence of an agreement to deliver goods 


to the defendant is a variance from a 
count on an agreement to deliver them to 
another perſon. Leery v. Goodſon, E. 
32 Geo. 3. 687 

6. An agreement declared on to ſell oats at ſo 
much per buſhel muſt be taken to: mean the 

V inchoſter buſhel, and will not be proved 
by evidence of an agreement to ſell by ſome 
other buſhel, Hockin ve. Cle, Trin. 
31 Geo. 3. 314 


VERDICT. / 


See InqQuisITION. New TRIAÄI. 


. VISITOR. 


1. In the caſe of a private eleemoſynary lay 
foundation, if no ſpecial viſitor be appointed 


by the founder, the right of viſitation in 


default of his heirs devolves upon the king, 
to be exerciſed by his great ſoal. R. v. 
> 2 and Fellows of St. Catherine's 
9 E. 3! Geo. 3. 233 


I 
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a. On this ground the king i is the vi6tor of WH 


| Catherine's Hall, Cambridge; and this court. 
refuſed to interfere by mandamus to compel, 


che maſter and fellows to declare on, 

of the fellowſhips vacant, and to er 
a Page 233 
See Quo WaRRANTO Ixroxmatton, No. 2. 


to a new election. 7 
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of 


1. e e uſage may be given in evi- 
dence, in order to conſtrue a charter. 
v. Bellringer. Trin. 32 Gev. 3. $21 

2. Whether it can ha: FROVONE guere, ib. 


USU R T. 


1. If the borrower of money give a bond for, 
the principal and intereſt at five per cent. 
and covenant at the ſame time alſo to pay 
to the lender a certain portion of the pro- 
fits of a trade carried on by him in part- 


nerſhip with another perſon, this is an uſu- 


rious contract, and the obligee cannot reco- 
ver on the bond; for though he was to gain 
by the profits, he was not to ſtand to the 
loſſes of the trade. Morſe v. Wilſon, 
Trin. 31 Geo. 3. 353 


| 2. A memorandum, indorſed on a bond, which 


was conditioned for the payment of 100 /, 
by quarterly payments of 5 J. each, and in- 
tereſt at 5 J. per cent., © that at the end of 
each year the year”s. imtereſt due was to be 
added to the principal, and then the 201. 
received in che courſe of the year was to 
be deducted, and the balance to remain as 
principal”, was held not to be uſurious. 


Le Grange v. Hamilton, E. 32 Geo. 3. 613 


W. 


= * 


I. Wager on a horſe-race for leſs than 


501. cannot be recovered in an action; 


the flat. 13 Geo. 2. c. 19. /. 2. having pro- 
hibited ſuch races. 
Mich. 31 Geo. 3. 


WARRANT or ATTORNEY. 
See PRISONER, 
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WINCHESTER MEASURE. 
See Maasunk. VARIANCE, No. 6. a 
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WITNESS. 


certain perſons were omitted to be rated, a 
pariſhioner, who is liable to be rated, but 


prove the the rateability of the appellants. 
R. v. T. Praſſer. Mich. 31 Geo. 3. Page 17 
2. An attorney is not reſtrained by any rule 
of law from giving evidence of a converſa- 
tion between him and his client touching 
the juſtice of his ſuit, after a writ of 
inquiry executed on an interlocutory judg- 
ment, and a compromiſe thereupon ; for 
the purpoſe of the ſuit having been obtained, 
the communication could not be ſaid to 
have been made by way of inſtruction for 
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not in fact rated, is a competent witneſs to 
: 


THE FOURTH VOLUME. 


— his uſe 7 Cid v. Kata. 
. Mich: Geo, "p<" n Puge 431. 
© But'if any matter we Kiſcloſed to an attor- 
ney in the cauſe, pending the cauſe, he is 
not permitted to give it in evidence either in 
that, or in any other, actiou. Wilſon v. 
| Raftall. Trin. 32 Gio. 3. 1753 
4. It is the privilege of the eat and not of 
the attorney. i 14, 
5+ But ſack privilege is 0 to counſel, 
ſolicitors, and attornies, when 9 in their 
reſpective characters. ib. 
6. A witneſs may be aſked whether he has not 
been in the pillory for perjury. R. v. 
Edwards. Mich. 32 Geo. 3. 440 
7. Huſbands and wives cannot in any caſe be 
witneſſes either for or againſt each other, 
Davis v. Din woody. E. 32 Geo. 3. 678 


8. In an action againſt a maſter for the ne- 


gligence of his ſervant, the latter is not a com- 
petent witneſs to diſprove the negligence 

without a releaſe. Green v, The New River 

Company. E. 32 Ges. 3. 589 
See EviDENCE., HAND-W RITING. - 
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